Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 







I ^^y his oll2q 



lOO 



1^-yf 



* 




• .» 



REPORTS OF CASES 



ARGUED AND ADJUDGED 



IN THE 



Court of Jkingfi i$mc|^* 



9URINO THE TIME 



LORD MANSFIELD PREISUDED IN THAT COURT. 



rBOM 

3itchaebnat Term, 30 Geo. II. 1756, to Easter Term^ 

la Geo. III. 1772. 

IN FIVE VOL^UMES. 



By sir JAMES BURROW, Knight, 

LATE MASTER OF THE CROWN-OFFICE, AND ONE OF 

THE BENCHERS 9t THE HONOURABLE SOCIETT 

OF THE INNER TEMPLE. 



THS THIRD EDITION, 

win TIE ADDITION 09 CSITICAL HOTIf AHD OMBmTATIONl| AND 
RBIBNRNCBITO OTHBR BBPOBTt AND AOTBORITIJBS. 



VOL. V. 

From Easier Ttrm^ 10 Geo. III. 1770, to 
Easter Term^ 12 Geo. III. 1772, exeiHsive. 



LONDON: 
Pmhtbd fm W. CiiAmxB and Sons, and J. Bvtterwoetb. 

181S. 




, » 



W« fliaff lb fcfoltknl tMrfMu 



.1 



E ASTE R TER]\| 



10 GEO. 9. JB,R. 1770. 



«iHE^==5 



Meniorandum-r^Dixting'ihe last Vacation, several 
Alterations fajappened on the Bencli» and ^t 
the Bar. 



M 



R. Justice Clitb resigned his judgeship of the 
Common Pleas; and Mr. Justice Yat£8 took it. 

Mr. Blackstone, Solicitor General to the Quekk, 
Yinerian Professor of Law, and author of the Commen* 
taries on the Laws of England, succeeded Mr. Justice 
Yat£8 in this Court, and was knighted. 

Mr. Ambler, one of Kis Majesty's counsel learned la 
the law, succeeded Sir William jBlackstone, as Soli* 
citor General to the Queen. 

Mr. HussET, having (towards the end of last 
term) resigned his offices of Attorney General to thp 
Queen, counsel to the Admiralty, and auditor of Green* 
wich Hospital; he was succeeded in' the first by JoHir 
Morton, Esq.; of the Inner^Temple^ Chief Justice i«f 
Chester ; in the second, by Francis Ccjst, Esq. ; of the 
Middle^TempUy brother to the late Speaker of the House 
of Commons : and in the third, by Edward Thurlow, 
Esq. ; of the Inner*Temple^ one of his Majesty's counsel 
learned in the law. 

And RiCHARO Jackson, Esq. ; of the Inner^Temple^ 
was appointed one ot* his Majesty's counsel learned ia 
the law, and counsel to the Board of Trade, which had 
been vacant from the death of Sir Matthew Lamb to 
this time. 

Mr. Thurlow was also appointed his Majesty's Soli* 
citor General, in the loooa of Mr. Duknino, who le* 
ligned that office. 

Vol. V. B 
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2586 Easter Term 10 Geo, 3- B. R. 

IT/O. -^Iy Dunning, late Solicitor General, appeared on 

the outside of the bar, in the common ordinary bar- 
gown. 
Wednesday, Lord Mansfield, after Mr. Dunning had made his 

Jd May 1770. first motion, addressed himself to him, and declared, that 
of Uih"Te^*^^ in consideration of the office he had holden, and his high 
rank in business, he intended for the future, (and thought 
he should tliereby injure no gentleman at the bar,) to call 
to him next after the King's counsel and Serjeants, and 
Recorder of London. 

Mr. Caldecott and Mr. Coxe, the two senior utter- 
barristers present, very readily assented to i( ; and said 
they had thought of proposing the same thing them- 
selves. 



Monday 7th Hart, Assignee of the Sheriff of Cornwall^ versus Wes-; 

May 1770. -r« t it 

^ TONj hsq, ; Idem versus Hingeston. 

(S. C. 2B1. 683.) 

Matter of form T^HTIS was an action of debt upon a bail-bond, brought 

cannot be > hy the plaintiff as assignee of the Sheriff of ^orn- 

taken advan- Wall. The plaintiff declared that after the first d.iy of 

^^d^uT. TrimVy Term 1706, viz. on the 23d day of February 

rer, but should 1769, the plaijitiff prosecuted out of the Court of our 

be assignad Lord the King before the King himself at Westminster^ 

as termed. ^ ^^it of latitat directed to the Sheriff of Cornwall; and 

80 proceeded, and set out the writ, the delivery of it to 

the Sheriff, the warrant, the arrest, the giving the bail- 

}>ond by the defendants, and the assignment of it to the 

plaintiff. The defendant pleaded '^ Nil debet " tlic 

plaintiff demurred to his plea. 

Mr. MANitFiELD, on behalf of the defendants, object- 
ed to this writ, it being stated by the declaration to have 
been sued out of this Court, then sittings on the 23d of 
Febmary ,• which is impossible': for, the Court could 
not sit out of tejm. 

He cited the case of £stwick, assignee of the Sheriff of 
MiM/esex^ y. Cookcj in S Ld, Raym. 1557, and Fitz. 
Gib. 66. h. C. which he said was precisely in point. 
That WHS (as this is,) an action of debt upon a bail- 
bond; the plaintiff declared with a videlicet ^' on the 
ISlh of July^'' which was after Trinity Term : and it 
'was agreed to be bad. 

Mr. Ash HURST, on behalf of the plaintiff, said, this 
objection being matter of /on«, it cannot be taken ad- 
^nntage of iipoa a general demurrer : it ought to have 
been assigned as cause, upon a special demoiirer. 
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Besides^ it is only an irregularitj/ : it might have been *• 'v. 
Wjaved by an appearance. 

Therefore the 6a// shall not take advantage of i(, haet 

Bj the practice of the Courts a writ mat/ be sued out ^' 

in vacation ; though il must bear teste within the term. weston. 

In the case of ♦ Johnson and another. Assignees v, • y. ante 
Smith, widow, a latitat issued in vacation : and it was toI, s. p. 950. 
holden ^ that the teUe of a latitat is not conclusive as to 
<* the time of suing it out :" and here it is alledgcd tts o 
yaefy ** (hat the writ did issue in the vacation." 

He disputed the case in 2 Ld. Rajffn. and Filz. Gib^ 
bon, and observed that the time of suingr it out appeared 
only under a videlicet^ 

Mr. Mansfield ailedgcd that case to be directly in 
point. 

This irrit issuing in vacation, and described and £et 
forth as tested in vacation, is void; and consequently, all 
that followed upon it* it must be taken to issue^ when 
it was tested; Unless sometliing in particular is intro- 
duced into the record. 

Lord Mansfield — We'll look into the case in [SeefDnm^ 
Lord Raymond. It was then the prevailing opinion, ^3. 5Durn« 
5' that it could not be averred that the writ issued on a ^^'^ 
f ^ day different from the teste of it.*' 

Cur advis.* 

His Lordship now declared the opinion of the 
Court ; having first stated the pleadings and the case of 
Estwick V. Cooke^ cited by Mr. Mansfield. He then 
proceeded as follows — 

We were inclined to over-rule that case, if the present 
case had been more like it, than it is. 

But the present case does npt say when the writ bears 
date : it does not mention tlie teste of it at all. 

The case cited had these further words — " eddem Cu* L *588 J 
^* ria apud JVestmonasterium*^ adtunc tenid existenteJ** 
The defendant demurred to the declaration ; and it was 
held ill ; because it was not according to the truth of die 
fact : for, it could not, on the 18th o(Juh/y be sued out 
of the Court of King-s Bench then sitting ^t JVestmin* 
iter. This iS the ground of the opinion 6{ the Court. 

Mr. Reeve, who was counsel for the ptaintiff in that 
case, cited a strong case ♦ to proye " that a writ mau !, ?^*''^\T* 
« be sued out in vacation-time." But the Court took It T\j!!^tUl" 
*^ up, and said that the writ could not be sueil out of the i Veiur, set. 
** Court of JSting's Bench then sitting at fVestminstery ^- ««*'. ▼<>*• « 
*« when the Court did not, nor cpuld pit out of terra." ^' ^^' 

The present case does not say a word about the teste : 
it only alled^ ^^ that the plaintiff prosecuted the writ 
<« on the 83a pf February.'' And the truth of the fact 
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is admitted by the demurrer. Therefore as tliis is arf 
odious catching objeclion, and not to be by any nieart^ 
favoured ;\nolhing hinders us from taking it to be true^ 
** thai this was in J act sued out upon the day on which 
*' the plaintiff has alledged it to have been prose^ 
*' cuted." 

It would be void^t if it bore teste upon a day out df 
term : but it does not here appear, Upon what day it bore 
teste. 

The justice of the cast ife extremely plain : and an ob- 
jection that tends manifestly to obstruct that justice, is 
intitled to no favour. 

Mr. Mansfield— The words of the declaration are — 
*^ out of the Court of the said I^ord the King, before the 
^^ King himself at fi est minster, ^^ 

Cur. — That is only the fofTn of the writ : it is the s<ile 
of the Cdurt. It ddes not import that the Court was nc- 
tuallj/ then sitting at Westminster, 

Mr. Justice WiM^Es observed that ihis comes on now 
upon a sham dilatcr^ plea, whereas the case cited was 
upon a demurrer to the declaration. 

Lord Mansfield— It is making the practice of the 
Court chicane, and an elusion of justice, instead of l)eing 
a method of coming at right. 1 wish gentlemen "woula 
tell their clients, that objections of this sort ought not 
and cannot prevail. 

Judgment for the Plaintiff. 



mSTItto ^ Nightingal et al.. Assignees of Meitivier^ a Bankrupt, 



May 1770 



versus Devisme^ (S. C. a Bl. 684.) 



PTPHIS was an action of assumpsit, brought by the 
ttSocyhad'and "■' plaintiffs as assignees of the effects of Paul Metti. 
rereived wiu tdtT^ a bankrupt, against the defendant, 

not Ue for a 

tMnsfer of stock. [See 1 East 15, n. 1 Doujt, 29S, 333 Fitz^nb. S13. Sec also Annual 
Register, 15 vol. p. 119, by which it seems the assignees Recovered a verdict against 
tbe defendant for *he value of tbe stock.] 

The declaration contained three (^ufifs — 1st. An inde-> 
bitatus asruntpsitj for £2000 for money lent and advanced 
"by iiie plaintiffs, as assignees, to fhc defendant, at his 
request ; ^d. Indebitatus assumpsit^ for jgSOOO, for money 
had anri received by the defendant j to the nse of Ihc 
plaintiff, as assignees; 3d. Jndebitaius assumpsit jfor £9000 
Ibr mpuey paid laid out and expended by the plain tiffs> 
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IS assi^ees, for the defendant, ^t hid request : to the 
plaintiff '« damage, of £2000. 

To which declaration, the defendant pleaded " non 
^ assumpsit :'^ and thereupon issue was joined. 

The 'cause was tried at Guildhal/, alter Michaelmas 
Terra last, before Lord Manffieid : when a verdict was 
given for the plaintiffs, with j^ 1170 damages, and 40;. 
costs ; subject tp the opinion of this Court on the foUpw* 
ing case. 

Cass. The bankrupt Metiiviery being a trader, com- 
mitted an act of bankruptcy upon the 12th pf Aprit 
i7()9: and a commission of bankruptcy issued against 
him, at the petition of a creditor for £100 and upwards ; 
and bis effects were duly assiu;ned to the plaintiffs. 

On the 17th of Aprifj MeHhier transferred to the defen- 
dant DcDisme^bOO East India S^pck ; which £500 East 
India Stock had been transferred from the dcfei)dant iUe- 
xisme to the said bankrupt Metlivier upon the 5t!i of Oc- 
tober preceding, and for which the said bankrupt Metti^ 
vier held given the djsfeodnnt a note for £1370: which 
transaction was, in the manner stated in the defendant's 
deposition herein after set forth, taken under the said 
commission. ." fVUIiam Desoisme, of Lothhury London 
*' merchant, being sworn and examined on the day and 
^> year and at the place first above written, upon his 
^ oath saith, that in the. month (or latter end) of Sep* 
** tember last, deponent applied to Paul Mettivicr^ the 
** person against whom this present commission of bank- 
*' ruptcy is awarded and issued ; and desired lie would 
*/ become a proprietor of India Stock ; and the reason 
*^ why this examinant asked him such question, wa/s be- 
^^ cause he thought l^e cpuld depend on his the said Paul 
*^ Mettivier^s yoting for directors at the ensuing electioa 
^* in April then next and now last past .) whicn the said 
^> Paul Mettivier agreed to. And this deponent saith, 
'.^ that accordingly jtoe^sum of five hundred pounds East 
" India Stock was, on the 4lh or 5th of October thea 
f^ following, transfejrred by WiUiafu Fisher^ thi^ depo- 
*' ncnt*s brpker, to the said Paul Mettivier ; and lor 
" which, the said Paul Mettivier^ on the 7th day of sai4 
*•' October last, gave this deponent his promissory note of 
" hand for £1370 or thereabouts, payable to this dcpo- 
" nent or order six months after date, for value received ; 
^^ and which note this deponent kept in his custody. 
^' And this deponent s^iitb, that he did not, nor did any 
*^ other person by his direction or knowledge, make any 
\^ application to the said Paul Mettivier to re-transfer or 
/^ transfer back the said stock, until the day the samp 
Him trai^ferJT^ tp this deponent; which ^as on the; 
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^ l-7th day of Jprillast And this deponent saiCh, that 
*• a week or thereabouts before that ITthday of April j this 
•^ deponent h«fd heard some talk of the said Paul Metlu 
^' Tier's being in difficulties^ and bad in his affairs r and 
*^ saith, that after the said Paul Meltitier had trans** 
** ferred the said stock io this deponent, this deponent 
*^ told the said Mettivier, the note which the said Paul 
^ Meiiivier had given this deponent in the month of 
'* September (as beforementioned) for the consideration 
^ or purchase of the said > stock, was at this deponent's 
" house, and that he roight call for it when it suited 
" him ; but that the said Paul Mellroier did not call for 
^^ the some^ And this deponent saith, that there was not 
^^ any particular discourse between this d^eponenC and 
'* the said Paul Meithier on the day the said Paul Met^ 
** iivier transferred the said stock, relative to the said 
** Paul Meiiivier^ s affairs ; save that the said Paul Mel^ 
^^ tivier^ some short time after the said stock was trans-^ 
** ferred, and before deponent left him that day, told this 
^' deponent he should call his creditors together, WiU 
** Ham DevUme.^^ 

The said note was not redelivered to the said bankrupt 
Mettrcier upon the said 17th of April; but now remains 
in the possession of the said defendant. 
[ 2591 3 The defendant paid no consideration for the transfer of 
the said five hundred pounds. East India Stock, on the 
said 17th of April. 

, The Question is — ** Whether the plaintiffs are 
intitled to recover in this action/' And in case the 
plainti^ are not intitled to recover, then a nonsuit 
to be entered. 

Thomas Walker, for plaintiffs : 
James Wallace, for defendant. 

This case was argued on Tuesday 6ih February 1770, 
by Serjeant Walker for the plaintiffs, and Mr. n'^allace 
lor t be defendant. 

The Serjeant a^ued that an action for money had and 
recfived by the defendant io the use of the plaintiffs, was 
maintainable in the present case. 

This stock had bc^n transferred to the bankrupt for a 
valuable consideration, a promissory note for £l370 ; 
and was the property of the bankrupt from the 5th of 
October preceding his bankruptcy. After his bank- 
ruptcy, he had no power oyer it : and at the time when 
he retransferred it to the defendant, the property was 
Tested in his assignees ; and they had a right to follow 
il in the defendant's hands. And this is a proper species 
of action f for the plaiatiffii to recover in. They could 
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not bring trover nor detinue. It is wo specific propcrf jr. 
This slock must be considered as MOiiEv; like bank 
bills, or olhcr liiings which are current as money. It is, 
in all respects, the same as raonej. The mode of trans- 
ferring it, is only by delivery. The transfer is not a 
trust ; but an absolute sale. This action is an equita- 
ble action : and this Court is possessed of every circum- 
stance ; and can give the same remedy as the Court of 
CI ancery CQuId. The assignees are clearly intitlcd to 
the money. No action but this can be maintained by 
them for it. Ami the case of Moses v. Macferlan (v. 
Wile, Vol. 2. pa. 1005.) is an authority in point, <« that 
•* this action may be maintained for it." 

Mr. Wallace J contra^ for the defendant, argued, that 
this is a trust ; and therefore the remedy is in equity, 
and in equity onlu. This action is for money l(*at ; and 
for money had andf received to the use of the plaintiffs. 
But this stock is not money ; though it may be converti- 
ble into money : and so may snoods be. But it docs not T 2592 ] 
follow, from its being convertible into money, " that an 
*' action will lie for it as money." 

The case of Pickering v. Appleby in C B. Mich, 7 G. 
I. reported in Corny ns §5i. was cited by Mr. fVallace ; 
Ivhere it was delSated " whether a contract for ten 
^* shares of stock of the governor and company of cop- 
^ per mines was within the statute of 29 C, 2." (But 
N. B. the whole that the reptirter mentions concerning 
the determination of that case, is, " that th»' judges 
*' Mug divided in opinion, it was adjourned,) [and if 
*^ they had not : the case is nothing to the purpose."] 

This action " for money had and received to the plain- 
*^ tiff's use" will only lie for the money itself. And in 
tTie case of Moses v. Macferlan^ the court say,* in speak- 
ing of the case of Dutch v. JVarren^f there cited, *' that 
** if the five shares in the ^Fc/cA copper mines had been 
** of much more value, yet the plaintiff could only have 
*' recovered the £260 lOs. by this tbrm of action." 

A devise of money will not carry stock. Stock is a 
mere chose in action. Stock in the name of the husband 
and wife would survive to the wife. 

Here, Jthe legal estate is vested in Devisme. This 
C<Hirt can't decree a transfer : that must be done by a 
Court of Equity. 

Such an extention^of this species of action, as is now 
contended for, would destroy all distinction of actions. 
An action for money had and received to the plaintiff's 
use might be as well brought for a horsCy as for stock* 
To support this species of action, money must have cono 
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1770i ioio the bands of the defendant or his agent*. Here^ 
none has (a). 
NIGHTIN^ It stood over, for further argument. 

GAL V. But Mr. Durtmngy ivho i^as for the plaintifis, did not 

PEVisMEj attempt to argue it. 
•Ld.Raym. Whereupou Lord Mansfield said — This is a neza 

Doluff.134135 ^p^cics of property, arisen within the compass of a few 
and note.* ' years. It is not monty* We do not say that an action 
[S Dam. 5420 ^^"^ ^^ ^^ framed j so ^s to come at jdstice in this case : 
but we are till of opinion that /Ai« action ^ fjr moi^ev 
had and received to the use of the plaintiff ^s^* will not lie 
in the present case, where no vwney was received. 
r oAOQ 1 N. B. As, the stock was illegalfy transferred 

sf 2W3 J jjy jljg banlrupl to the defendant, mi^ht not a de- 

claration be formed upon the fcllowmg plan, or 
something near to it ? 

That whereas the said Paul Mettivicr^ before 
and at the time of his bankruptcy, to wit, on 

the-^ day of— — Sfc, was possessed of £500 

East India Stock, (giving the stock its proper 
description,) as of his own proper stock ; and 
being so possessed thereof, ne the said Paul 
Mettivier on the said day of be- 
came and was a bankrupt. Then to state the 
issuing o^ the commisssion, and the assignment 
of his effects to the plaintiffs : of all which 
premisses the defendant afterwards^ to wit SfCy 

nad notice. That afterwards, to wit on the 

day of , the said Paul Mettivier^ being 

then a bankrupt as aforesaid, without the licence 
or privity of the plaintiffs, and without any just 
or lawful cause or (^nsideration, took upon 
himself to transfer, and did in fact transfer to 
the defendant the aforesaid stock, Ivhich then of 
tight belonged to the plaintiffs, as assignees as 
a^resaid ; and the defendant then and there ac« 
Cepted thereof t whereby the defendant became 
possessed of the same stock ; and, by reason of 
the premisses, the defendant then and there be- 
came liable to account to the plaintiffs, as as- 
signees as aforesaid, for the value of the said 
stock. And being so liable, he the said defen>* 
dant afterwards, to wit on the day and year last 



{a) Per Aston, Jus. value come' into the hands of a 
testator, will maintain an action for money had and re- 
ceived against hiiiexecuton Cozop. 374. and the judg- 
nient df the €ourt was iounded on that principfe. 
idem. 377. 
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the plaintiffs, as assignees as aforesaid) lo ac* 
count to them for the value thereof^ whenever 
he should l)e thereunto after wards requested*: 
and (he plaintifls aver that the said stock was 

then and there of the yalue of pounds. 

But thoufrh the defendant afterwards^ that is to 
say, on the same day and year last mentioned, 
at aforesaid, was requested by the plain- 
tiffs, so being assignees as afore.said) to account 
to them for the value of the said stock, yet 
the defendant) not regarding bis promise, 
Sfc. Sec. 

Sd. Count, (with the like introduction as 
the former,) and that bv reason of the premis:>eS) 
the defendant became liable to retransper the 
said stock to the plaintiffs, so being assignees 
as aforesaid : and being so liable, he the said f S594 J 
defendant afterwards, to wit Sfc. undertook and 
promised the plaintiffs, as assignees as aforesaid, 
to retran^fer to them the last mentioned stock, 
when he should be thereunto requested. Then 
aver the value, as before ; and assign the 
breach, that though the defendant afterwards, 
to wit Sfc. was requested by the plaintiffs to 
retransfcr io them the last mentioned stock, yet 
the defendant, not regarding S^c, S^c. 
A second action was afterguards brought, for fraudu* 
iettUu proc«n>g 3/f//in>r the bankrupt, to transfer the 
stock, after his bankruptcy, to the defendant : by which 
means the plaintiffs, the assignees, were deprived of it. 
But on the trial of this second action, the plaintiffs were 
nonsuited, without going into the merits of the case ; 
for want of producing a bill in chancery which was ne« 
cessary to intitie them to read some depositions in the 
cause in chancery, and without Avhich the plaintiffs were 
not able to prove any case at all. 



Rex vcTius the inhabitants of the West Riding of York* 

shire. (S. C. 2 Black. 685.) 

'l^HIS was an indictment for not repairinsr a public 
-■- bridge, called Glusburne Bridi^e^ situate Upon and 
over a certain rivulet called Glushurnc'Ijeck^ in the 
township of Glusburne in the said fVtKt- Ridings in the 
high way leading from Oilei/ to Colne in the county pala- 
tine ot Lancaster ; charging thtit it was very ruinous and 
in great decay, for want of repairs^ so that the liege sub* 
Jects to the king could not go travel or pass, either on 



WedoMday 
9tli Muy, 1770. 

A bridge re- 
pairing of puJb* 
lie utiuty, i< to 
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See 9 Dorr. 
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1770. foQi 0Y horseback f or with tbeir coaches or carriages : la 

the common nuisance Sfc. and against the foriri of the 

^^^ Statute, and against thjf peace, Sfc. ; and charging that 

^* tlie inhabitants of the said West' Riding ought to repair 

Y(>1IKSHIRE fi,^ same. To which indictment the " $aid mhabitants 

w. R. « pleaded a plea of noji debent reparare /" because, they 

say, that a certain public /oo/*bridge, from time beyond 

memory till the taking down the same as aflermentioncd, 

Tvas erected made and standing upon and over the said 

fivulet in the King's Highway, for all the subjects in 

this realm to go pass and repass over on foot^ at all times, 

at their will and pleasure ; and that the inhabitants of the 

said township of Glusburnei before the time mentioned in 

the same indictment, to wit the first day of December 

1744, took down the said ybo^-bridge, and in lieu and 

^tead thereof ^ and in' the pf ace where ih^ said foo/-b ridge 

i 2S95 1 ^^^ heen erected and stood, (a) did erect and set up the 

tvide C^Uis '^'^ bridge in the said indictment specified ; and that the 

89,] inhabitants of the township of Glusbume aforesaid, for 

time immemorial till the time of taking down the said 
^oo/-bridge, bad repaired the same ; and from the time 
of erectinff the said bridge^ had repaired and still ought 
to repair the said bridge in the said indictment specified : 
and they traverse the right (the obligation) of the inha- 
bitants of the West Riding ^^ to re^BXt i\\Q said bridge.'* 
And upon that traverse issue is joined. 

This cause came on to be tried at the last assizes 
holden for the countyof IbrA*, before Mr. Justice Gould; 
when it appeared in evidence, as follows ; viz. 

There was an ancient FooT-ftridtcover Glusbume- Bed: 
in the indictment mentioned; and a ford for horses; and 
another for carriages; being in the king's common high* 
wav, leading from Otlev to Co/;7e aforesaid. 

The inhabitants of Gtusburne had alwaj/s repaired the 
said /oo^bridge. 

In the year 1743, the inhabitants of Glusbume j being 
desirous of having a bridge for carts and carriages 
over the said stream, did apply for assistance, to the Ge- 
neral Quarter'Sessions of the Peace, holden in, and for 
the said West JRiding: and thereupon^ on the llth of 
January 1743, it was by that Court ordered, " That the 
^^ treasurer of the said Riding should pay or cause to be 



(a) This fact was found not to be true, for it was 
found that the ^^ ancient bridge stood about sixty yards 
** below the said new bridge* ia tlie same ]iigliway«" 
Post 2598, 2597, 2598- 
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*.^ paid to Haworih Currefy Esq. ; or as he should direct, iTTtf. 

^ the sura of £lCf. for the use and benefit of the inluibi- 

'^ tants of Glusbume la the said Riding, and as a gua- reX 

« TuiTV out of thcJ said Riding's stock, to enable the v 

^^ said inhabitants to build a bridge over a ford called torkshirb 

^^ Crlusburrie Furd^ across a water called Glusburne w* b« 

« Beck:' 

By a subsequent order of Sessions, daied 18th Juli/ 
1744, '^ reciting that the execution of the abovementioiied 
*^ order had been stayed and suspended by order of Ses* 
*^ sions," it was then ordered, That the treasurer should 
paij into the hands of Mr* Bradleif jglO. by him to be 
laid out in and towards building the sa*d intended briilge s 
Provided that nothing therein or in the said former or^ 
ders or any of them contained should ext<*nd or be con- 
strued to extend to charge the inhabitants of the said Ki- 
dingy xn time to come ^ with the iikfa ration of the said 
intended bridge or any part thereof, {a) 

In pursuance of the said order, the sum of jglO. was r g59g 1 
paid. ^ 

The inhabitants of Glusbume^ did build a bridge for 
cartsy carriages and horses and foot-paj^senfljers ; and 
pulled down the ancient foot-bridge, and sold the tnnferials 
thereof, and received the money for the same; which 
bridge so built was of public utHitu, and used constantij/ 
afterwards by all persons passing that road, till the year 
1767, when the same was takemiwat/ bj/ a flotd. 

The ancient bridge stood about sixty yards below the 
said new bridge, in the same highway. (/;) 

The said road was made a turnpike road, by virtue of 
an Act of Parliament in the year 1755; and about four 
years ago, the sum of six shiUin<^ was paid, for a repair 
done to the new bridge, out of the tolls arising from the 
said roads : which is all the repairs which have bcea 
done at the bridge, since 1759. 

Whereupon the defendants were found Guilty ; 
subject to the opinion of this Court on the following 
question — 



(a) By destroying au antient sea wall or bank by the 
Commissioners of Sewers, an obligation by prescriptioa 
or tenure to repair is dissolved or suspended, Callis *iSS^ 

(b) As this new bridge was built in the same highwa^y 
in lieu of the old bridge, which was pulled down ; Qu^ 
whether much if any weight ought to have been laid or 
this foct, though stress appears to have been laiil upon 
it by AstoMy Post 2597, aud by Blackstoncy Post 239A 
Vide tameny 6 Mod. 307. 
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1770. " Whether the inhabitants of the West Ru 

*' ding are ob/is^ed to rebuild the said 
RJ5X. " new bridge." 

^' Mr. Wdinman argued, that they were,: Mr. John Lee^ 

TORKSHiRB that they were not. 

^* ^* See \ Ro. Jbr. 368. title '' bridges." p/. I, 2. 2 Ir?st^ 

701. (on the Statute of 22 //. 8. c. 5. concerning the re- 
pairing of decayed bridges in highwws, and by whom.) 
Magna Charta^ c. 15. Cro. Car. Sob^ 3^(y. the case of 
Langforth UtiAgc. \3 Co. 33. 1 Sa^k. 3b9. Rcgindr. 
Inhabitant Com. Wills: (where it is said that Northet/^ 
'* Attorney General cited a case whproin it was adjudged, 
*^ that if a private person build a bridge which afterwards 
" beconiQs a public convenience, the county is bound to 
" repair it.") 9 G. 2. c. 29. for building Westminster 
Bridge (a), by the antepenult clause wlicreof, it is cx- 
, pressly provided " that the counties of Surri/ and Mid^ 
" diesex shall not be subject to the repc^iring or support- 
" ingofit." 6 Mod. 307. 

r 2597 ] The Court were all clear, that the Riding was 

obliged io repair the new bridge, 

Mr. Juslipe AsTQN observed, that tliis new 
bridge was not built in the san^e place \vhere the foot* 



(a) A like point with the'present, had been arsfued, Pas. 
15 G. 2. B. R. but was never, according to Scr/. HtWs 
recollection determined, in the King against the inhabi'* 
fonts of the West Riding of Yorkshire ; therefore the law 
vras not settled in the 9 G. 2. when the Westminster 
Bridge Act is mentioned to have been passed, whether 
counties were liable to repair new bridges, if of public 
ponveuience or not, and the doubt was a suihcient reason 
for inserting the clause ; and therefore no inference can 
fairly be drawn from it ; and it is well known that many 
clauses in Acts of Parliament arc inserted ex abundant! 
cautela^ in many cases urmecessarily, and merely out of 
anxiety, to satisfy scruples ; but with respect to West- 
minster Bridge, there would have been more reason for 
doubt, than in the principal case, or that of Hex v. Inha- 
bitants of the West Hiding, because one argument relied 
on in that case for the defendant was, that the bridge was 
unlawfully erected, and therefore might be pulled down, 
and then consequently, there could be no obligation on 
any, to repair it; and as this argument could not have 
been used with respect to Westminster Bridge, the doubt 
might be conceived to be greater with respect to that than 
:i^iDi respect to such as are built without any lega| au? 
Jhority. 
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bridge stood ; but at the distance of more than sixty W™* 
jards above it. 

The iiibabitant.s of the amniy are of common right ^^^ 
bound to repair all public bridges ; because they are for ^ 

the benefit of the county. forkshirb 

]iy Magna Carta^* no tovrn or freeman shall be dis- ^ J^' '^* 
trained to make bridges, &c. ; except those \%ho were an— 
liemly and of right used to make them in the time of king 
Ileury the Second. + The inhabitants of Glusburne were t V. s /m*. 89. 
not bound to buHd this new bridge for carts and carriages; 
nor are they obliged to repair more than they were bef'>re 
bound to repair : and they never were bound to rrpriir a 
tridgc for carts, carriages, and horses. What they <*ore 
bound by prescription to repair, was only a foot-briJt^e. 
They have built a quite different bridcje, in a ditfer^'nt 
place. This new bridge is for the coimnon h'^p< fit aad 
utility of the county: and the Sessions approved of it, 
\Eind contributed towards it. 

The case in I Ro. Ahr. 368. title '' brid.<res," pL 2. 
about a mill erected for a person's own benefit, is a diffe- 
rent case. That case is, that " if a man erec's a mill 
*' for his own profit^ and makes a new cut for lli^ water 
^^ to come to it^ and makes a new bridge over it, and the 
** subjects use to go over this as over a common bridge ; 
*' this bridge ought to be repaired by him who has the mill 
'* and not by the county ; because he erected it for his oxen 
^^ benefit J*^ There, the private emolument continued to 
the person who erected it : and it was not rei^sonable for 
him io make the county contribute to it, whilst the pri^ 
vate benefit continued to himself. But this bridge for 
horses, carts, and carriages, wa^s for the common bi*netit, 
use, and utility of the county in general ; and therefore 
is within the rule, ^^ that if a man builds a bridge, and H 
** becomes useful to the county in general^ the county shall 
** repair it." The common law, therefore, attached 
upon this bridge ; and the county ought to repair it. It 
lappears, that the Quarter-Sessions approved of it, and 
even contributed to it. 

Mr. Justice Willes concurred in opinion with 
Mr. Justice Aston. It seems to have been originally in- 
tended as a bridge for the common public utility of the [ S598 3 
x^ounty ; and toTiave been so considered by the Quarterf- 
Sessions; and has ever since been used as such. The 
county have had the advantage of it above twenty years > 
and they ought to repair it. 

Mr. Jostice BbACRSTONEalso concurred in the 
Bame opinion. He made the same observation as Mr. Jus* 
lice Ai^TON had done, '^ that this new bridge is sixty yarda 
^^ distant from the place where the old one stood." And 
he likewise took notice^ that Mag^ia Carta^ c« 15^ does 
not apply to Ibis case. The words are — <^ Nulla Villa 
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^ ''•• f * rtfc h'hrr Homo distrin^atur ftcere {a) Ponies^ ^." It 

say*? nothiM|r about repnhin^ tliem. In the case cited 

^^^ from Roll^s Abridgment,* the person who erected the mill 

^' and made the bridj^e, continued to receive his original 

ToiiKSHiaE p^i^f^ff ben'.*fit. Here, the benefit and utility were to the 

^' ^* puhlic: it was constantly used by every one who went 

• 1 F?o. Abr. xhtiX. road. 

^^:^^' ^'^ Lord Mansfield (who came into Court during 

the discussion of this case,) declared himself likewise to 
l^e clearly of the same opinion. The Riding ought to rcr 
pair it, undoubtedly. 

The Court tberenpon directed, unanimously, 
that 

Judgment be entered for the King. 



B'£X versus Grimes^ Capital Burgess of Yarmouth in the 

Isle pf Wight i 

•oi^i t^of'Sfe npHIS ca^e came before the Court upon a very long spe^ 

ilectowof m cial verdict upon an information, 

borough are It was an informdtion in nature of a quo warrantdj 

"*ceed*to°^^ against Thomas Grimes^ to shew by what authority ho 

election, and claimed to be one of the chief burgessed of the borough 

notice to non- of Yarmouthy in the Isle of Wight, 

residents i^not Several issues were joined ; "and the cause went down 

[VldeCowp. *^ trial, and was tried at Winchester before Mr. Justice 

S49. 4 Dom. GouLD ; and an extremely long and unnecessary special 

Ss' ^*Di^^^' verdict was found, which now came onto be argued : but 

117^*275.1 * ^^ points debated in Court were contracted into a much 

' narrower compass ; and the argument in this Court turned 

upon these two issues, viz, tirst, ^^ whether the defendant 

*' was duly elected/^ and secondly, f* whether John 

^^ Leigh was mat/or at the time when the defendant wav 

« elected." 

[ 2599 ] The clause in the charter which directs the mode of 

electing a mayor is expressed in the following words *- 

<^ Quod Major et undecim capitalium bnrgensium burgi 
** praedicti pro tempore existen' vel major pars eorctm 
<^ (quorum majorem burffi praedicti pro tempore ejiristeri 
*^ unum esse volumus) de tempore in tempus perpetuhi 
'^ futuris temporibus imperpetuum, potestatem et aucto^ 
f' ritatem habeant et habeount, annuatim et quolibet 
'^ Anno, in festo sancti mathiei apostoli, in le Guildhall 



{a) IJiis word facere is to be construed in the sense of 
Ttparare or manutenert for other constraction it cannot 
liave, CaUis 80. 
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** burgi pnedicti srse assembfandi H congregandiel ibidem i77U, 

^' continuandi quousque ipsi vel eorvu major pars ini" 

" DEM ADTUNca5.ve/7i6/a/' eligereat&nominaverint iiimm *^* 

f^ majorem, de semetipsis, pro anno sequin* ; ct quod eli- ^' 

** gcre et nominare ibidem possint et valeant unum de grimes. 

'^ seipsis qui erit major burgi praed* pro uno anno integro 

^' ex tunc prox' sequen* et deinde quousque ipse vel aiif> 

^' quis alius burgens' de burgo predicto adofficium illud 

** debito modo elect' praefect' et jurat' faerit ; quodque 

*^ ille, postquam sic ut pra'fertur elect' et nominat' fuerit 

*^ in majorem bnrgipr£edicti,afitequam ad oflicium illud 

f^ exequend' admittatur, sacrum corfKiral' super sane- 

5^ turn dei evangelium annuatim in die lunae prox' post 

^^ praed' festum sci mathaei apostolt, coram ultimo majore 

^^ prasdecessore suo adhunc pro tempore existen', aut in 

^^ ab sencia ejusdem majoris, coram burgensibus burgi 

U praedicti qui tunc presentes fuerint vel majori parte 

** eundem pro tempore existen', ad oflScium illud rectft 

f^ bene et ndelitur in omnibus officium illud tangen' ex- 

^^ equend' prasstabit ; et post hujusmodi sacrum sicut 

*^ prefcrtur pracstit', officium majoris burgi praedicti pro 

** uno anno integro tunc prox' sequen' suscipiat et exequi 

** valeat et possit." Then follows a clause, that upon 

the death or amotion of a« mayor, the burgesses for the 

** time beins:, or the major part of them, may elect unum 

^* alium de seipsis, in tempore coavenien' postquam ipse 

5' sic obierit vel ab officio suo amot' fu(?rit ; who is to 

'* hold during the residue of the year, and to be swoni 

f[ in forma pncdictd." 

The special verdict finds the whole proceedings (at 
length) of an information in nature of quo warranto against 
mlonn Leigh^ who presided as mayor at the election of the 
defendant into the office of capital burgess ; and the judg- 
ment against the said John Leigh thereupon. 

It also finds, that on 1st September 1759, and continu- 
ally from thence until and upon 7tli April 1760, there 
were and existed eleven chief burgesses of the said bo- 
rough, namely, Benjamin Leigh, Henry Ilolmfs, Barna" 
bos Eveleigh, John Leisch, Thomas Lord Holmes, Mau* 
rice Bockland^ George Bockland, Robert Warner, Dennis 
Oarke, Charles Holmes, and Thomas Throughear; and [ 2600 1 
that upon the 21st day of September 1759, the said day 
being the feast of 5^ itf/i/Mra) the Apostle in that year, 
the said Benjamin Leigh, the then mayor of the said 
borough, and three of the said chief burgesses of the said 
borough, namely Henry Holmes, Barnabas Eveleigh SLiid 
John Leigh, only, then being the minor part of the then 
chief burgesses of the said borough, assembled themselves 
together, at the Guildhall of the said borough, in order 
to elect a mayor of the said borough for the year the^ 
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1770b next ensuinjBf ; and beini^ so asserabled did then and ther«, 
in the absence of the other chief burgesses of the said bo- 
KEX TOugh, being sexen in numlier, namelv Thomas Lord 
V. % Hoimes^ Maurice Bockland^ George Bochland^ Robert 
tSRUiESy Warner^ Dennis Clarke^ Charles Holmes^ and Thomas 
Throughear^ choose and elect the said John Lfis^h^ then 
being a chief burgess of the s )id borough^ into the office 
of mnyor of the 9aid borough for the year then next en- 
suing. 

The rerdicl finds that the said John Leigh^ beina: so 
elected as aforesaid^ did afterwards take the oath of office ; 
end took upon himself to execute the office of mayor of 
the said borough. 

The jurors further find^ that the said John Leigh ^ be- 
ing so chosen and sworn into the office of mayor, and act- 
ing and attending as mayor^ together with five other 
chief burgesses, namely, &c. &c. on 7th April 1760, met 
end assembled together in the GuildhalU in order to elect 
a chief bnrgei» in the room of James Blake^ tlien dead ; 
theteb<*ingthen^oe other chief burgesses not present at 
the said uieeting. 

That vXthat time (of the baid last meeting) no one of 
the ehven chief burgesses then existing was an inhabitant 
of the borough ; and that no one of the said five chief bur- 
gesses not present at the said meeting, w^ then within the 
^aid borough. 

They find that notice in writing^ ^* to meet on the said 

*^ 7th of April^ to elect a capital burgess in the room of 

' ** James Blake j*^ was left- at the dwelling-house of two 

nrhe did reside in the island^ but not in the borough ; and 

that two others dwelt within the island, but not within 

the borough ; but no notice was left at their hmises^ nor 

^ere they then in the Jslandl lliat from the year 1743, 

to the time of finding the verdict, the method of giving 

notice " to assemble,'' (except upon a charter or pre- 

ocriptive day^) hatli be(»i and his, ^^ to deliver or leave 

^* a notice in writing for each respective chief burgess 

^^ then living in the Isle of WiglUy although not zcithin 

*^ the borough ; except such chief burgesses as espoused 

£ 2!60J ] ^« the interest of Mr. Holmes and Mr, Leigh^ being the 

** major part of the chief burgesses.^* 

They and, that six chief burgesses, so assembled on 
7th April 1760, elected the defendant Grimes into the 
office of a free burgess in the room of Blake; and that 
no other notice was given, except as above mentioned. 

The Court, after hearing two arguments, una- 
nimously gave judgment for the king, against the defen* 
dant. 

An objection having been made, by the prosecutor's 
counsel, to tbe eledioa of the defendant Grwtes into th« 
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* 

bffic^ of St capital hur^cess in the room of Rfake^ •* fo? 17704 

** want of due notice of such election bein(^ given to the. 

'^^ elector*}'* thej held the objecticMi to ho. sufficiently j^bx-.. 

answered bj it's being foun(i, " that no one of them a)«f • v. 

*' Ihet} resident wiihfrt the (forough*^^ For, if they Wjere ga1M£9i 

^^ not wUhin summons^ it was not necessary to summoii- 

« them/' 

Secondly^ a qn^stidn having been raadej " wh(*ther the- 
*^ si^ecial verdict found qn the information against John 
*< Leis!;h for usurping the office of mayor^ and thr judsr* 
** inent given thereupon ag^iirist Aim^ were evidence i» 
** the present cause against Grimes for usurping the office* 
*' of capital burgess : and to what degree it ought to ^^ jj„„^ ^jj 
** be allowed;'* tbey held it to he admissible^ but not 
eonefusive* 

Thirdly, they held that John T^^h's election to his ^JJ^J^Zl 
•myoraltv was not pursuant to the directions given by the j. 5, 1109, 
charter^ for the election of a mayor ; it having bc^n made 
^yfffor only of the electors, when there were tleroen ex*- 
isting. The reasonable construction of the charter they 
field tobe^ that the mayor and a mdjorpart of the subsist-^ 
ing borgc^ues must meet : the directions of the charter 
tre, <* tlat the mayor and eleven burgesses, vtl mryor 
•' pan eorum^ are to meetj in order to proceed to such 
•* election." After the major part of the subsisting [Gow.tis, 
number are so assembled together^ then indeed the major 550.] 
part of those who are so assembled are to elect and nomi- 
nate : and the majority amongst those so assembled in- lihit u clear 
Volves the whole number ; who are all bound by the de- upon the ex- 
termination of the majority of such a meetingi But here JJ^^J,^^ ^ 
the mayor and a major part of the subsisting burgesses 
did fto^ meet. For^ at the time of JoA/i jLdgA 'selection 
to the office of mayor, therewere e/eren chief burgesses 
iubststing ; and the meeting at which he was elected was 
composed of the minor part of them^ namelv BenjanM 
X^'gA, the then mayor, and three of the others ; being • r gggg .^ 
only four in all : whereas the whole number was eleven ; * - * 
W whofli i&om were absent 

Judgment for the King^ 
ktHBEA, qui iam, &c. tersus BlancrabU^ ^^ : j^yTrro. 

(»• C. 2 Bl. 690.) '<^t3?TSia8tcniofvei. 

: seU cannot 
^ 4*4* P^^^ theirown 

npHE questidit was^ wliether the defendant had^incutted ship^up the 



*• ibe penalty of S 0. I. c. 13. "Tor. the better reguf- J^^^^^ 
^< ktiflf of allots for coadi^:tiniP of ships and vessels from ^^^ 4 j^'arii. 
^ pinerA x/m/. and the Ide iS.Thanctk up the mm (tf 4ir.] 
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KIMBtfR, 
QUI TAM, 
T. 
XLANCHARD. 



caws] 



'• Tliames and Medwajj^'* by pilotifig the vessel of which 
he himself was master. 

The first section of this act recitt-s '* thatlherehas been 
time out of mind^ ami now is, a very nsefiil and well- 
regulated society or fellowship of pilots of the Trini* 
f^'house of Doter^ Deal, and the Isle of Thanet^ who 
have always had the sole nVoiins^ the load-mana<^e of 
all ships and vessels from the said places, up the rivers 
of Thames and 3fcdwa?y;^^ qnd that ** by the iisaire 
and good rules and orders of the said society, every 
person must app(*ar at a Court Leet of lond-nianaa:e, 
and be publicly examinedhy some of the elder and more 
experienced members of tire said society and fellow- 
ship, touching his skill and abilitirsin pilotage, before 
he is to be admitted a member of the said society or 
fellowship, or ought to undertake the conducting and 
piloting am/ ship or vessel from the beforementioned 
places up the said rivers; whereby ignorant ami dan- 
gerous persons hare l)ecn prevented from undertaking 
such pilotage, and there hath been from time to time, 
a sufficient number 'of safe and able pilots for the said 
rivers maintained and kept up \" and afto that " not- 
withstanding the many and great advantages of the said 
society or fellowship to the public, several vnqualificd 
persons have of late taken upon them the pilotmg and 
conducting ships or vessels by and from the places be- 
forementioned , up the said rivers of Thames vlwA Med" 
wajjf, who have fud been admitted inta the said society 
or fellowship, or wider gone ant/ examination of their 
*• abilities for such service; whereby the said nsefulso- 
•* ciety or fellowship hath been much discourged ; and 
•* several ships and vessels z:ith their cargo and mariners 
" have been lost or in the utmost danger and hazard 2'^ 
for remedy whereof, it enacts That \fan^ person or persons 
8hall (af)er 1st August 1717) take upon hi-n or themselves 
to conduct or pilot any ship or vessel by or from Doter^ 
Dealj or the Isle of Thanetj to any place or places in or 
upon the said rivers of lliames an<;l Medwat/j before he or 
Ihey shall be first examined, as has been usual by the n»as- 
ter and wardens of the said society or fellowship, for the 
time being, touching his or their abilities, and shall be 
approved and admitted into the said society or fellowship 
at a CoQft of load-manage, by the Lord Warden of the 
Cinque Ports, for the time being, or his deputy, and the 
aaid master and wardens for the time being ; exert/ such 
person or persons shall, for the first offence, forfeit ten 
jpoands ; for the second, twenty pounds ; andf for every 
other offence, foirty pounds ; to.be sued for, &c. &c. one 
jnoiety thereof, to the informer ; the other, &c. &c. 
Sfr. Serjeant Ltigky on behalf of the phiiiitiff, argued. 
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ttat this act of Parliament professedly made for the safety 1770. 
bf ships, the encourafifement of this useful society of able 
and experienced pilots, the suppression of unqualified RiKtBES^ 
pretenders, and the preservation of ships and cargoes and qui tam^ 
of the lives of mariner*, was as clear arid explicit as pos- v. 

sible in excluding all other persons whatsoever^ who had blancbaro. 
not previously Undergone a proper examination of their 
abilities to perform such service, and been regularly ap- 
proved and adniiUcd intd this useful and well-regulated 
society. 

Mr. Coaij on the contrary, on behalf of the defendant-, 
considered this act of Parliament as pointed against per- • 
sons resident at Deal and Dover and the Isle of Thanei^ 
and undertaking to pilot ships up the Thames and Med* 
xoaj/y without beins properly qualified for it/ But it could 
never mean j he saia^ to preclude a master of a ship or 
vessel from navigating his oxen vessel, if he wals willing, 
desirous, and ab& to do it. It could not mean to oblige 
such a person to stop at oho of the^ places, to take in a 
pilot, under so severe a penalty, when he was able and 
willing to pilot his own vessel, and perhaps Unable to pay 
a pilot. In Londoriy you can't employ a non-freeman to 
carry a bundle : but you may carry \i yourself. And he 
argued from an expression uted in a subsecjfuent act of 
parliament, made sd^out three years after this act of 3 G. 
i. namely 7 £^; 1. c. SI. ^4. that the former did not ex* 
tend to such ships and vessels as did not want the assist^ 
ance of a pilot. For, this latter act, which refers to the 
former, and proposes to remedy the mischiefs not suffi- 
ciently prevented by it, allows of eighteen of these 2W- 
mti/*house pilots l)eing ordered to ply constandy at sed, 
<^ to be ready to conduct up the Thames 9Jki Medwavsuck 
*^ ships ami vessels as mayi have occasion for them ;" 
which plainly implies that there might be other ships and 
vessels^ which had no occasion for them, and therefore! 
were not obliged to employ them; 

But ♦the Court were so clearly of dfiinion for [ 8604 J 
Mr. Serjeant Leighy that they stopt him fr6m replying ; • Mr. Justice 
as the case was so very plain, that it was Unnecessary •^<^>" wm in 
for him to say any thing mcfre upon it i and they or- ^^^lere m*^ 
dered n^e of the 

I'hat the postEiA be delivered 16 tlie plaintiff. sior.enof the 

« . ^ . i. 1 . rt . i< Great Seat 

^ See the construction of this Statute dis« 

tossed in the case of Pierce v. Hop* 

per, 1 Sir John Strange^ S49 to 261. 
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FAiRCtAtMy on tJie (Icmbe of Jamks fifMl'Soii, agaSft^ 
William SiiAcALETOif- (S. C. 2 BI. 690.) 

potetM^orTtof nntllS was «n acficm \\t ejecttncnt fot ortc titidi>icl«l 

tJie sttttuu of ^ moiely of two mcsxuages^ (wor cdttages,- two barn^^ 

Liuiitations tb f^Q stwbles, \\SQ Orchards, two gardens, twenty acres of 

[See 14 Vim 'awci, twenty acres of meadow,- and twenty acr^s of pas- 

5u. 1 bi.67.^. tftre, with the appnrtenanees in htchaiith ivith jRossety 

c^. 217. ami in the jmrfeh of Pannatl^- in the cottnty of Yo^-k; i(y 

^ -^ which the defendant ph»aded the general ibsttc, '• not 

^ g**^'^y/' ^^^ '^^^^ was thereupon joined. 

The cause came on to be tried at llie last asirizes held 
fer th(* dounty of }<;r/r, before the flononrabfe Sfr. Jus- 
lic*c tfotTLD ; when it appeared in cyideiicc,'that Thomas 
Mtmmani^ Miles Oddy^ ffo»:er Shackleton and Jane hrt 
wife, and Patience Ifeadshdw, being aleised in fee of the 
[3 Burr.rijr5.1 tenements hereinafter mentionixl, according to the custom 

«f the forest of Knaresbroush in the said county, (where 
lands pass by surrender arid adtnittftncey did on the firn 
day of Aht^iisf, 1721, out of Court according to the 
custom of the iteid forest, surrender one messuage with 
ilfl edifices and appurtenances to the same belonging, and 
)ilso six acres of land, meadow or pasture, be the same' 
Ibore or less, with all the apptrrtenances to the same be- 
Ibngiiig, situate, )ying^ and being in Beckwith cum 
ttosset^ within the tillage oi KiUin^cff^ then in the oe- 
eupatiott of ffiffiam Lditson, or bu assigns ; as to one 
moiety of the suid premises, to the use and behoof of the 
«aid ^ane Shackteton^ her heirs and assfgni^ for erer, ac- 
cording to the ctfstom of the forest aforesaid ; and as to 
the other morctr of Che said premises, to the use and be. 
Hoof of the sam Pwience ReadskaWi her heirs and assigns 
jfor ever, according to the custom of the said forest. 

£2gQ5 T That, at a Court held for the said fbrest of Knaresi^ 
•* hrcfugh^ on the I7th day i^ August aforesaid, the sairf 
Jam Shntklefon and Paiknce Roadshow wcreflpspectrrely 
dtkly admitted -tenants npmi the said Mrrender, accordha^ 
to the custom of the said forest* 

Tmat^ in i\m month oi' Julu 1783, the mid Patience 
intermarried with Emanual Empson ; and on the \9i\t 
Seytember ibWowiiig, the »airf EmamwdwtiA P^ltkn^ hir 
wife, out of CouiYy according to the enslem ef the said 
forest, surrendered the iaid Undivided motely ef the said 
tenements, to which the said Patience had been admitted 
as aforesaid, (being the premises in question in this cause,) 
to the use aad behoof of the said Emanuel Empson oad 



Emster Term 10 G«o. 3. B. R, S605.S$0$ 

PcUienot^ their heirs and assigns for ever ; and ibat, at a 1770. 
Court held for the said forest, oa the 17th day of October 
in the year 1723, the said Emanual Empsomuid Patience FAiRor.^in 
bis wife, were duly admitted tenants thereof according to v. 

the said surrender. sha^ki^s* 

That in the year 1724, the said Pati^ce died without xon. 
issue, and the said Emanual survived her ; and thai on 
the SOtb day oi April 1728, the said Emanual also died 
ivithout issue. 

That, at a Court held for the said forest on the S9th 
May 1728. Benjamia Empson^ brother and heir at Law to 
the said Emtmua!^ was, according to the custom of the 
forest, admitted tenant to the said moiety of tli<*said tene- 
ments ; to hold to him, his heirs and assigns for ever, ac*' 
cordinsT to the custom of the said forest. 
. That, in Hilary Term following, the said Benia'^nn 
JEmpson qbtained judgment in ejectment by drfiult 
agamst the said William Lawson^ tenant pt the preniisr$| 
in his Majesty's Court of Commnn Ptea^ at ffestmin 'rr^ 
tor the said moiety c and that afterwards, on the lOth 
day of April 1729, the said WiUiam Lawwn^ (hen tenant 
of the wliole premises^ by writing under his hand, ar« 
knowtedgecl to have attorned tenant to the s li'l Be 'jamin 
.Emp$tmj for the said undivided moiety of the snid mes« 
saage and premises^ and in pursuance thereof, itffer* 
wards ence paid leujt fqr t^e saoae to the said Benjamin 
Emp80n. 

That the said Benjamin Empsan died on the 5th day 
eSJune 1734 ; and, at a Court he|d for the ^aid forest on 
the 24tb day of July fQllpwing, Benjimin Empson^ an 
in&nt about Dine year^ of age, his n<'phe^ and heir at 
law (by Ann Jf'aison his mother,) was admitted tenant to 
the said undirided moiety of the stid tenements ; to uavb r qqqq i 
AND TO HOLD to t)>e Said Benfamif the nepheu, his heirs ^ -^ 

•nd assigns for ever, accQrdiiig tp the custi^m of ^he said 
forest 

That the last^mentioned Benfanfin Emps(m died on the 
9th day of Au^u>t 1754, leaving James the les<>or of the 
plaintiff, ^ts eldest son and lieir at law, an infant Ixtween 
ten and eleven years of age, and wh<> at'ttTwards at a 
Court hekl fur the said forest, on fhe I 3th d-iy ()t* :): father 
176(>, WHS admitted tenant to the aforesii | uddivi'k^d 
BHHfty ; to have and to hoi<) tfi him^ his lieirs "^nu. i^i^igas 
for^ewF, ^citirdiiig tQ the custom ot the said fonrst. 

That the abovenaine<l Ja/fe Shf^ckleion dwd \'\ 17 .9, 
kaviog the presn'ut (iefontlttnt then an infant, her <*l !• si 
tOQ and h(Hf at law ; who a(\erwards, at :% ^Wu .heki for 
thesftid foiest ci/r ^ke Sdth Aus**^^ I7S9> was by f^^g^r 
Shtack'tJoft his fotbtHranrlgn^dian^admtHe^i tenant loitK^r 

CS 
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1770, same to the said defendant* his heirs and assigns for evei| 
according to the custom of the said forest. 
JfAiaoiiAXM That the said WilliQm Law$on^ about twknty-six 
y. years ago, proposed to deliver up the farm to his son 

SHACKLE- Christopher Lmosqn if Mr. Shackffton would take him in 
TOf^. tenant ; which Shacfdtton agreed tq do ; and that there: 
upon he entered upon possession thereof, and has paid 
tne rerd to the defendant Shaclcteton for the whole preraU 
ses ever Mnc<\ 

That at the time Shacldeton agreed to take him as tq- 
nant in the place qf his father^ the said Chrisfophery by^ 
liis father's order and on his account, paid rent to the 
said Shacldeton alone for the whole of the premises ; and 
that no other payment of rent, except as afpresaid, ap^ 
peared on either $ide. 

I Whereupon a verdict w^s given fpr the plaintiff sub- 
ject to the opinion pf his Majesty's Court of Kingh Bentk 
Upon this the following question, 

*^ Whether thp plaintiff i§ barred from reco- 
f ^ ycring, by the Statute of Limitations.'' 

jJa. Wallace for the plaiutilf; 
J. AspiNALL for the defendant. 

• 

[ 2)^7 ] Mr. Walker argued for the plaintiff; Mr. JbAw JLee, 
for the defendant. 

Mr. Walker denied that James Empson was barred by 
the Statute of Limitations. He was never out of possesr 
sion. The Statute therefore never run iipon him. Par- 
ceners, joint<>tenahts, ^nd tenants in common, have ^joird 
possession. They have a joint occupation and joint ma- 
nagement of the whole ; the ppssessiqn of one is the pos- 
session of both. Therefore^ the possession of William 
Shackleton was the possession pf James Empson. An4 
l|e was never actualn/ ousted. Pcrceptipn pf profits does 
not amount to an expulsion. One tenant in common may 
indeed disseise another : but then it must be done by ac- 
tual disseisin^ and not by bare perception of profits only. 
And th^ Statute of Limitation^ never ri|ns agaiinst a man, 
but where he is actuallu ousted or disseisisd. For all 
which doctrine, he citea Reading y. Romton^ in 2 Salk. 
4^3. and in 9 Lord /{a^moiM/, 820. and the case of i^ord 
T. Lord Crrey^y. 6. Mod. 44. and 1 Sdik. 285. where the 
IstresolutioQ is express, ^^ that ihe possession of one joint- 
^< tenant is die possession of the other, sp far as .to prevent 
<< the Statute of Limitations.^' 

Mr. Lee said, there was a difference between 
^inZ-tenants, and tenants fit common. But if there were 
hot, yet the case of the Earl of Sussex a Temple^ &;c. in 

* I Lord Raym. SIOl is contrary to the case in S LlLRaym. 

829. For^ Holt there says, (pa. 312.) that <f as to the 
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** possession of one tenant in common being the posses- 1770. 
** sion of the other, that does not hold plice against the 
** Statute of Limitations : and besides that, if one of 
** them only takes the profits, it wa/tow^/mg* of the other." 
And he said, that the Case of Storj/ v. Lord Windsor and 
others, 2 Atlyns 63^. was in point, since the Statute of 
Queen Ann. The Court cannot now attend to the old r . * 
x)bservation ** that the possession of tlie one is the pos- cti6.^fi«7.] 
** session of the other." The possession of one tenant in 
xrominon is now as adverse as the possession of any other 
person. •And it is a l>ar after 20 years. V. ante^ 119. 

Mr, fflaiker was beginning to reply : But Lord Mans« 
^lELD stopt him, as being unnecessary. 

His LojiDsiiip laid it down, that there must be 
an adverse possession, in order to enable the Statute . of 
I^imitations to run. There must be a desseisin ; and a [Saik. 49.1. 
disseisin strictli/ proved. (And he referred to the case of «cc. etqa. 
Taf/loTj ex dimiss. Atkuns. Esq. y. Horde. Esq. and ?®rP:?'*» 
x>tners, (y. ante, GO.) and to rermor s axsc.) 2j^.] 

But here is no dissehht. The sole title of the defendant [ 2608 J 
is his admittance^ in 1729, to an undivided moiety of the 
premises (a). He is so far from a disseisor, that he allows 
the title of the other. 

If there had betn a question about ouster, it might have 
been a fact to be left to a jury. But I am clear, that the 
defendant never meant to disseise the plaintifi*, nor thought 
of it. The tenant was never desired to attorn for the 
whole : he only attorned for an undivided moiety, and 
once paid rent for the same. And Shackleton once re- 
ceived rent alone, for the whole, without paying any of 
it over to the other, But this is rto actual ouster. P ^"w- 24''.1 

Mr. Justice WjLiyEs and Mr. Justice Blackstone 
concurred, (Mr. Justice Aston was absent, in Chancery.) 
Here is no adverse possession ; no keeping the plaintiff 
out of possession. One tenant in common has received 
the rent, and not accounted for it to the other. But here 
^ no expulsion^ no ouster. 

The Couat unanimously ordered 

That the Postea be delivered to the plaintiff.. 



(a) It appears by the report in 2 Black. 692. and more 
fully from 1 IJilis MSS. 27S,J that great weight was 
laid oathis part of the case. 
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be (kvisrd for 

£Vi»k-4 Brown 
6.M, 535, con- 
tra, 1 Roll. 
Abr. 844. or 
Vin. Tit. \^e' 
vise, ^1;'>. pi. 4. 
See also 
Vaugfaan j6?, 
264, Pq. Aiir. 
196. C«. I. i 
JLev.SOr. 3 
Dum. 199. 
pi. tf.J 
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Abr. 844. and 
S Hanv. 199. 
pi. 4 ace. 
14 Vin. 276. 
(R. 1.) 3.J 



• V. r.fife, pa. 
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Rqe, on the Demise of Biitty Bendale, against Som? 
ME«8ET, Mauv Bendai >e, VViclow, aiitl Mauy Ben-: 
DALE the younger, (S. G. 2 Bl. 692.) 

In Ejer'^ment— ^ 

UpON 4 ca«e reserved at the assises holilen at New 
Saturn on 3Ut March 1770. The short substance of 
it wa^i Thai Btnjamln Benddlcj being possesseH of a term 
for 99 years, if he or his slaughter llet(y, or Joi^n Betn 
da/€ ^boi^Ul so Ions: liv^, devisrd the premises granted by 
such lease, as follows, viz. " Item, I give to my daughter 
^^ Mar^j Qfter the decease of my daughter Betti/^ my 
^' house, ^c. durvig the life of John pcndnleJ''* Betfy. 
wa» a daughter by a former wile : Mary^ by the dcfen-r 
dant Mixty Bendn^e^ now tiis widow, Summerset was 
the tenant. The principal question was ^' whether Betty 
** was intitled to recover any and what part of the jjr^- 
*^ raises, ugaifiit the ditifendants, or either of them." 

Mr. Gon'dj for the pUintifi*, argued that BeHy was in^ 
titled to the whok^ for her /i/V, by implication. 

Mr. Ashhurstj conha^ argneiJ, that no such intentiott 
of a life*estMe could take place in a chatfel^iuier^&i. 
And he cited Moore 635, Ray man v. Gold; and Cro. 
Jfames 74, Horton v. Hqrtpn, 

TWO judg^js only w^re present, z?/«. Mr. Justice 
Wl^LES, and Air. Justice Bi^acestone. They bolh^ 
held, that Betty took an estate for Hhy by inip'ication / 
i^nd that a strong probable impficalion is sumcicnt : it 
needs not to be a necessary implication. Mr. Justice 
WiLLEs spoke slightly pf tlie c^ise in Moore; and Mr, 
Justice Blac KSTONE, still more slightly, of the case of 
Jftorton y. Jlorlo/i in Cro James: {If} which, he ob-^ 
served, w^s not determined, and was only upon a colla** 
tjiral point. He a^lde^ that in tbes^ days ; (c) * a term 

(b) That is a good determination, for in Cro. Jar. 75, 
Ve second reason for it was, that it should not be cont 
strue>d a devise by implication, because if it were, it 
would be a forfeiture; as in, that case, the testator was 
Iess(*« , on condition not to alien to any but his children, 
and if any took by implication, it must in that cnse havei 
been iic testator's wit>^, and it was on this second reasoA 
that the three founded their judgment. 

(() 8o it might in ibrmer times: all the difference is, 
that in these days, there has bten a greater latitude 
taken *hun formerly in collecting intentions, though not 
expressed from inferences^ vide Vaughan 262. 
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woMy he deyiset) for life^ Ijy a cQnstructioii qf the ial^nt 1770, 
o[ the testator. 

BENDALl^ 
DeITKi W th^ flemish of Wi^-UAM CrF»W|LK»| Vfr$m Monday I** 

Jq^Uph HoBspNf and sevea QiJ^mi. . ^ ^^^^' 

(8. G. !S^ Bl. 60S.) 

"PJECTMENT for mwuages and huds^^ Wad^^y R««itinderto 
•■^ or JVucklejf JJloJikjfin tlje pari^lj gf JS^QQlesficl^ \9 tiicheim of 
Yorkshire. W. C . on the 

body of S. b^ 
^ttra, th€ mal^ to be 'iprelerMd btfoio Um feina|o, aiid iKa oldtv before the yoiuit<^ 
creates an estate iu tail male. 

The 
before Mr. Justice Gpr 

The {cii^or of theplainti^ claimed ns grandson and heir 
m^le of HiHiqin Creszpicky by Sarah hjs wife, formerly 
DfarntJhf, 

William Creswlcky his grandfather, on 27th Januarjf 
1790, by rfperf of feoff mtnl^ in (consideration of his in* 
tended mqrriaj^e with SaraA Dfar/ia%, and j£l^ mar* 
riag^-portion, conveyed the preipisses to John Dearndlu 
(fitttier of Sarah) and Thorn fis Creswick^ and the survivoif 
of them and hi^ heirs; upon trast, as to ps^rt, that the^ 
Bhp^ld 9ta,nd seized, from the mftrriage, to the use of th^ 
said WiHiani Creswick and S/im^, for their lives and th^ 
life of the survivor, in part of her jointure and dower ; 
remainder* to the use of the ^^ i|ei!is ofth^ said Jfl/Hani 
*< Creswick on (he body of the mid fiarah lawfully bq* 
*' gotten or to be begottm ; the male to be preferred Sc" [Qj-^aik-S^^ 
•*^re the female, and the elder h^re the yoonoer." s^,^^ " ' 

The residue of the premissf^s were limited to ll^e ^qme r 2610 1 
uses, except the use to Sarah for lif^. 

Ther^ wa» isai^e of the marriage, two sons — 



cause was tried at the last assies at fPinchesier^ 
Mr. Justice GprLD. 



lat. WiJUiam Ogemiek^ (the 
{eldMt ;) who died in 
1750, leaving iiane 



Mar^ ; who died, leaving 

iMMa 
Witliam Froggattj one (Kf 



f^d. John Cvemioki wht 
died, leaving vfivi» twa 
son^ 
«ff. John Cfswck Ut 



> ^ eldest, who died withoi|| 
isau^ 
And Wm4ua Cmmi^h lih 
. second, the lessor of the 
plaintiff. 

After a Ion? examination, the identity of the premisses 
was sofficienUy ascertained. 
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The U.^sor of the plaintiff claimed as heir malf, under 
this seUlenicnt. 

On the part of the defendants^ it was first insisted, 
either that old William^ the settler of the estate, took a 
FEE-SIMPLE under the remainder ; and so the defendant 
, William frog^att was his heir qt laWj as being the soa 
and heir of mari/^ the only issue of fVil/iam^ the eldest 
eon of the marriage ; or, 2diy. that he was intitled as 
ISSUE IN TAIL general, under the settlement. 

But Mr. Justice Gould thought, the lessor of the 
plaintiff was intitled, as heir in tail male, to the lands 
indorsed on the posl^a; (it l^ing admitted " that he \ya« 
** barred as to the rest, by a fine and nonchim,") 

A verdict was found /or the plaintiff. 

Mr* Mansfietdp on behalf of the defendants, moved for 
a new trial. 

The question lyas ^^ whether this Iimit<ition was in toil 
^^ male ;. or whether it was either a limitation in tail 
^^ seneraly or else a 'ooid limitation, for its uncertainty, so 
. ** that Mary^ the daughter of the eldest son of old Wilt 
^' liam^ might claim as heir at law to old William the 
f^ scaler ot the estate." In either of the two latter cases, 
the claim of the lessor of the plainti^, fis l)pir ii^ tai) 
male, would be at an end. 

Mr. Mansfield endeavoured to satisfy the Court, that 
there was nothing to hinder the descent to the heir at 
law, though claimii]g through ^. female. The limitation 
is to a// the heirs of the body, 4rc. : and the words ^^ the 
^} male to be preferred before the female, and the elder 
*^ before the younger," were mere words of /onw, he 
said, and operate nothing ; and may be referred to the 
immediate children of the marriage, to ^.I^c>y how they 
should take. But 

Lord Mansfield answjcred him^ that if the words 
l^ave any meaning, they describe an estate in tail male : 
and it is not to be supposed that th^y were inser^d withr 
out any meanipg at all. 

"file other three judges, (Mr. Justice Aston, Mr. 
Justice WiLLES, and Mr. Justice Blackstone) concur- 
ring clearly with his Lordship, it became unnecessary 
to bear Mr. Wallace j who was ready to shew cause, on 
behalf of the lessor of the plaintiff, against Mr. Mans* 
fieldfs rule. 

T|ie whole Court agreed with Mr. Justice Gould, 
f< that it was an estate in tail mo/e." 

RUL£ DISCHARGED. 
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1770. 
Rice v. Shdtb. (S. G. 2 B1. 695.) 

fpmS was an action brought againsf one partner only, Upo^aniation 

•^ UpOl^ S^ parlncrship account. brougbUgaiasC 

one partner 
only he mtut pit ad the same in abatemei^t. and cannot give it in evideDce on tfie trial, that 
others arc not joined. [See J^iiU. 70. i^^i, 5 Uurn. 651. 3 East 65, d8.] 

At the trial^ (which i^ajs befpre Mr. Juijtijce Bat.* 
KURST^) ttie defendant^avc evidence that there was cmo- 
iher parlnf^r (nanied Cole) whp was not joined in tl^e ac- 
lion, as a defendant ; which be ou^ht tp have beepi a3 
the plaintiff ki^ew, the fact to be so. 

W hereupop^ the plaii>tiff was nonsuited, 

Mr. Serjeant BurTand 'moycd (upon the 5th of this inr 
Maiit 3Jay 1770.) op behalf pf the pjainti^* tp spt aside 
this nonsuit) and to havie a new tri^I. 

It appeared upon the judge's report^ that tbp plaintiff 
could not but know of the partnership > for that all the 
letters shewed, aqd it was even stated upon the very ac- 
count itself^ " Jhat Cole qnd Shule were partners.'* So 
that the plaintiff was not surprized by the defendant's r SgJQ *] 
producing this evidmce of a partnership : on the con- "^ 

trary, he had brought his action in this manner against 
the present defendant alone, with a deliberate design to 
take some ^d.yaiitagc of I)im, 

The Serjeant's objection was, that this matter could 
not be given in exfdencep but ougl^t to have been pleaded 
in abatement. 

The Court gave him a rule to shew why the non- 
suit should npt be ^ct a$ide, ^nd a new trial 
had. 

Mr. Serjeant Dqvj/ now (on thi9 14th Maj/) shewed 
pause. 

He said, it would be very mischievous, if a persop 
having a demand upon a partnership should be left at 
liberty to pull put one particular partner, and bring an 
action against I^im alone, leaving out ^he rest of the 
partners. 

In the case of Boson r. Sandfordj S Salk\ 440. th^ 
Coi^rt held ^^ that all the part-owners of the ship must be 
'^ joined ;'' and they gave jud^mept for the aefehdant, 
because sdl the owners were not joined. 

This maj/ undoubtedly be pleaded in abatement ; but 
it is not necessary thatdn all cas^ whatsoever it must be 
pleaded in abatement. In some cases, and under certain 
circumstances, and particularly where it is within the 
plaifitiff's ovm knovfledge ^^ that there are more partners/' 
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]770# i^ n^y ^ gf77f/t t>i evidence^ ivithout pleading it in abater 

ment. 
BICE Here, tbe v\wiX\Sknew that Cole was partner with the 

V. defendant. He was not surprized by this evidence : he 

g^UTE* acted with hisejes open, and with a deliberate design to 
Mi^e an unfair advantage. 

If the defendant had pleaded in abateipent, he mnst 
bave ihswn who his partners were : and then the plain- 
tiff» beiof thus informed who they were, must have 
brought 9 n^xo action against them all. But ia the pre- 
sent case, the plaintiff a/r^ac^ knew^ of bis oi^n previous 
knowled^C^. " who were the ptgrtncrs :" and therefore he 
ivas as much obliged to bring his action orig-i/io//^ against 
them all, as he would have oeen obliged to bring a new 
action against them all, if he bad come at that luiowledge 
onlv by the defendant's plea in abatement. As soon as 
^e knqws whp the partners are, be is oblige^ to bring his 
action against them all ; however he may come at this 
jiLpowledfQ, He cannpt, afler having obtained this know- 
r 2613 1 ^^8^1 select pne, and omit the rest. It*s being plead-* 
*^ . able in abatemei^t shews that he can't omit anv one, if in 

ect there are more th^n one. And if he ooes know it 
ifore l^e brings hl^ action, it is more expeditious and 
pore reasonable, that he should join them atl at first. 

^nd thouj^h it may have been heretofore hotden ^^ that 

f {t eo\|td not be given in evidence,*^ y^t that wai only 

Hn opinion at nisi prius : there never has been any sucn 

determination of t^isi Court, or any where else in your 

ZiOrdsbip*$ time. And if it has been ever holden ^^ that 

V ^ \i was sufficient to make the acHns; partners defen- 

^^ dantp." the rule has been sinjpe estat)lished| ^^ that all 

♦* i|iu,st be joined, U known.** 

He therefore prayed that the nonsuit mig;fat be re* 

' corded. 

Serjeant Burhwd was proceeding i^ support his rule ; 
\fX^ wa^ litopped bj^ Loud Mansj'11U'D| as not being ne^ 

«e|W7: , 

LaUP M^NSPIELD — 

Tp be surej^ a distinction is io be feund hi the books, 

between torts and assumpsits — ^^ that in tort^j all the tres*- 

ii^BuU^ioS^ " parsers need not be madie parties ; but in actions n;pon 

*t ^ontract^ every partner must be made a defendant," 
)fany nonsuits^ much venation, and great hindranoe^ to 
fiistice, have been occasioned by thts distinction It 
mvst have been introduoed origbiaHy from the sembt^nee 
0.f convenience that there (pigbt be one j«dgBient against 
fjl who were Kable to the plfuntiff^s demand. Mutej|« 

S^rience shew^ that convenience, as weR as jvstice^ Nc^ 
J „,^„, , ^ other way. Alt contracts with paitners^ are^Ai^ and 

ij «.ii.mj. .^j ^^^^ . ^ygfy partner is Uable4a pay ibe whok% In 
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^htkt proportion tlie others AioxAA t&ntribute^ is & maiier IttO* 
merely among themselves. A cfedrtor knows with whom 
he dealt : but he does not know the se<5rei partner* • Hn iiWl 
Way be nonsnited twenty times before be learns them all « r* 

or driven to a suit in equity, for a discovery ** who they sittlfi^ 
*« are.*' ft Ms cniel to tarn a creditor round, and make ^^^ncaSrw 
him pay the. whole costs of a nonsuit, in fkvour of a de^ thejudguient 
fendant who is certainly liable to pay his whole demand ; in the case*] 
and who is not injured by another partner's not bein^ 
inade defendant ; becan^e, what he pays^ he must have 
credit for, in his account with the partnerships Upon 
this pointy I very early consulted the three other juc^es 
of this Court^ Mr. Justice Denison^ Mr. Justice Fostbr^ 
and Mr. Justice Wilmot. They were all of opinion^ 
** that the defendant ought to plead it in abatement /" ht 
then must say, *• who the partners are.*^ If tlie defen- 
dant does m>t take advantage of it at the beginning of the 
suit, and plead it in abatement^ it is au^oi^ofthe ob- 
jection. He ought not to be permitted to lie trfj and put - p^,^ -j 
the plaintiff io the delay and the expence of a trial, nnd L ^^* i 
then set up a plea not founded in the merits of the caustfy 
but on the form of pfoceedinfr. The old cases make nd 
distinction between the plaintiflf^s hnoftving of a partner- 
ftbip, Of not. Here, indeed, the plaintiff'knew of it : btit 
the present defendant was the person with whom hetratis* 
ftcfed^ He must be allowed this, in his account with thi 
other partners. No injustice is done to the defendant, by 
nUowing the plaintiff to recovers bat great injustice is 
done to tlie plaintiff^ by allowing the nonsuit to stand ; 
and, what is still worse, a mode of litigation allowed, which 
is highly inconvenient. 

Mr. Justice Aston concurred. 

He said^ that as his Lordship had gone through tlnf 
vrhtde, he would not repeat what had been already men* 
tioned i but he observed, that there was no necessity for 
admitting it to be given in evidence ; nor any inconve- 
nience in pleading it in abatement ; and the not pleading^ 
It in abatement seemed to be a waver of the obiection. 

The case in which llr. Justice Yates triecf the cause^ 
was a contract about wood 2 but it was never decided 
here by the Court. 

He took BoticCy that upon 9ijobU4>ond^ Um action ociiH 
be bf»uftht agaiast oii£ of the di>li^r» only* This wAs '^ ^ ^^ 
the point of a case in Mktmelwuu Term 17^, 84 0. 2. ia V^. ul 
Ibis Coart l which was argued by the now Lord Li^- 6 Dam.' 7fi8.} 
9aRa i the nana of it wag Jffornir y. Moor.* (* I have 
a note vf this €aset '< Non ut foQUmC^ was pleaded :• 
and the jury found it toiie the de^d of i(^k. MrrSer* 
jeaat A€wHt nieved in ai^reit of i«idgspent^ a^aUle fiioe 
#f Ibe declmtioit. fie acknowledged^ that it could not 
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have been moved in arrest of judgmisnt, if it had not ap- 
peared upon the fac^ of tbe declaration : but it there ap- 
peared, that both had sealed the obligation^ and both 
were .living. He owned, that if it had not appeared upon 
the face of the declaration, it must haire been averred. 
Mr. Ford^ who wa$ for the plaintiff, gave it up ; and the 
judgment was arrested.) 

Mr. Justice Willei^ an^ Mr. Justice £^lackstoxe 
beinff both of the same opinion, 

The whole Court were unanimous, that ike non- 
suit ought to be set aside,- and a new trial Ibad. 

RutE made absolute. 

(A^. B' There was a cafse solemnly argued and deter- 
inined in the Common Pleas upon this point, ift Easter 
Term 1774, 14 G. 3. and they held, upon the authority 
f 2615 ] even of cases in the Year-books, " that i£ should be 
** pleaded ill abatement." The nai^e of it was Abbot v. 
Smith. After argument^ it stood for the opinion of \he 
Court : and Uid Ch^ X de Grey afterwards delivered 
their opinion. We Observed that this was not a novel 
doctrine or invention. In proof of which,* he cited 
iVin. 9. E. 4. 24. b. WE. 4. 5. a.^ Sc post ; 36 H. 6. 
S8 ; and Brooky Brief 37. And he tobk notice^ that thig^ 
case just now reported (of Hice vj Shutc) went on the 
general principle that the Court then went upon in the 
ca&e of Abbot y^ Smith. 

I was favoured with an account of this case of Abbot v.- 
Smithy by a very learned judge of the Court in which irt 
.was determined*) 
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Thomas Wills and Ann his wif(C*j and others, pTaintifis ? 
Hknhv Palmer, Esq.; and otliers, defendants. (S.C. 
S Bl. 687.) 

A case directed to be made, by order on the hearing of 
this cause on the I4th day of March 1769, before 
the then Lord Chancellor (Lord Camden .) for the 
opinion of tbe judges of the Court of King s Bench. 

BY iNDENTtTRE quadripartite y made between Archdale 
Palmer. Esq. and Anh his wife, and John Palmer 
gent* son and heir apparent of the said Archdale Palmer y 
lof the first part ; Joseph Damersy Esq. John Dant^Sy 
Gent', and Arm Ddnvers one of the sisters of the said 
Joseph Danvers and John DanverSy of the Sd. part i 
Henry Palmery merchant, and Henry Palmer son of thie 
•aid Archdale Palmery of the 3d. part ; and George 
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Townshend the younger, Esq. and Charles Townshend^ 
Gent% of the 4th. part ; the said Archdale Palmer and 
John Palmer y in consideration of a marriage intended 
between the said John Palmer and Ann Danvers^ and ef 
^3000 the fortune of the said Ann Dfrnvers^ an4 for set- 
tling and assurinor the manors, messuages, iai^d^^.tene- palmer* 
ments, and hereditaments therein after mentioned unto 
such uses and upon such (rusts as are therein after men- 
tioned, the said Archdale Palmer Ann his wife and John 
Palmer covenanted to levy a fine sur conuzance de Droit 
come ceo, ^r. unto the said Geors;e Townshend and Chrtrlrs 
Townshend or the survivor of them and the heirs of one 
of them, of a capits^l messuage in Thurcaston in the county 
of Leicester y and of two other messuages, one cottage, 
and ten yard-lands in Thurcaston aforesaid ; and of the 
manor oi JVanlip in the said county of Leicester^ and of 
the advowson qi JVanlip aforesaid, and of a capital mes- 
suage, Src Sfc. Sfc.j and of all other the manors, messu- 
ages, lands, and hereditaments of the said Archdale Pal* 
mcr and John Palmer or either of them in JVanlip Lough" 
borough and Birstall or any of them z the uses of which 
fine are thereby declared to be to the said George Towns" 
hend and Charles Townshend and their heirs and assigns, 
to the intent that they should be tenants of the freehold of 
the premisses, in order to the suffering one or more common 
recovery or recoveries thereof, wherein the said Joseph 
Danvers and John Danvers should be demandants and 
the said George Townshend tenant, and the said John 
Palmer vouchee ; which said fine and recovery should 
enure to the several uses, upon the trusts, and subject to 
the provisoes and agreements therein after declared, to 
vrit, 

To the use of the said Archdale Palmer his heirs and 
assigns, until the intended marriage should be solem- 
nized ; and after the solemnization Uiereof, then 

As to all the premisses in Thurca^ton^ six messuages, 
Src. in fVanlipy and one yard-land in Loughborough^ and 
the said messuage, 8fc. in Birstall, 

To the use of the said John Palmer for life^ without 
impeachment of waste ; 

' Then to the use of the said Joseph Danvers and John 
Doitver^ and their heirs, in trust to support contingent 
uses; 

And after the decease of the said John Palmer, to the 
Qse of the said Ann his intended wife, for her life, with- 
out impeachment of waste except voluntary waste, for 
her jointure and in bar of dower ; 

And after the deceases of the said John Palmer and 
Ann his intended wife, then to the use of the first son 



^Vf £tetiar Tehil Id Glco. i. H.'U. 

1T70. 6f tht body of ihi? §aid^ JoAfi ^atoi^^ bj hh toicJ intended 

ifife, and th^ heitn tnnle of the body oi siich »on ; 
wiU-d And In defdiitt tb^reof^ to the use ot fhe «d. Sd. Itb^ 




(he ttspeaif*' body and Ij/WIIpji of stieh «on« ^ 

And fti dc'ftult iheteof^ W itl& Use* (ff lht» snfd JT/KPpA 
Dattoeti and JnmA/i Dnirons th^i'r oil^Cfit«>r« adnii»istni-< 
iors and ai^Alj^*^ fbi* th6 ti«ffti rf 500 yeai^ from thenco 
neiti enjiaifisr^ apon tfie tn^fs amt for thf purp»iseft kikI 
9(lbj<*et to the iigre«*«pertfrft thefi^iti atter cxprf^ftwd ;! 
f 2617 ] And dflef tb(^ «nd 6r other detpnalncitioii of the «tii(i 
t^rmy to the vi^ Of ih^ ffmt Mni of th^ boilj of the s^id 
J/)A// F^0li/ihet by Bhy o/A^ wOrtiart he should idfirry, aind 
the heir^ tuflle of tb^ Xi6(}y of <uch fffst Hon ^ 

R«itiajtid^ to the ttse of tht> second and nil other the 

iKin and sond of the s^id Jt.*« Palmer by any <i^Acr wo-^ 

ntftti he iihoHkl Amtry, ttnd thetr beirs mate idcees-^ 

*ttrlyi 

Retftdlnder tO the tile of the HAtRi ttXtt 0/ ^Ae Mot 

Remiiiider to the tfse of the beln of tte hMy &t Johti 

AettiitirYdet to the tdMe Of Johi^ Palmer j bis keiri ana 
ibrtgns /^ &Def. 

And a§ for ntiA coneetilin^ the 4aid mdnor of Wtndift 
IrHh the foyaltie!i and appttrtenanOet^ and the adtoWsoir, 
Irt. of Wanfipj the aapttal toesiunge In WaffHp \n xhti 
Oocapatloti tXArchddh Palmit^ and all, ftc. thereto be^ 
lof ifin^ or tbere#ith tised ; fr^Ma and after tbe MAemniia^* 
iion of the said marria^^ 

To the ii*e Of Archdak Patmf^ fdn life, w Ithotit im- 
Imehaient 6( wa^te etcepf ¥pf oatary wa«ie i 

Remainder to the use of John Palmtr tot life^ witboai 
kiiMacbmen^ of ^ai^^te, encepC a^ before i 

Heffiatodef to t^e as^ dt Joneph Ddnxftn ami JoM 
t>anvers their heirs and a^igna^ dtiring the life of th^ 
laid J6hti Pdlmeti id tfttpport (be cOHtbi^nl ektate^ after 
limited; - j 

Remaihdeff after tbe deoeaM of JrehMe ffmt John 
Paimet and the mfvltor of tbeia^ Uf tbe use of the said! 
jinn the intended wife of the said John P aimer j for Hfe^ 
la augmentation of her fattittife^ 

And ai for the reaidde of tHe piimtis^y \rMnr6of no^ 
itte itas therein befoife Kaatted-^ 

From and after the sOleifWiaalioa Of the ^Id Meaded 

Brrhitfe^ to tbff use of the sikl ANhMe PMfMt for 
i WiAoitf ittlpMefalMiif of im*la f 
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Remainder to the said Henrj/ Palmer and Henr^ Pal* 177D. 
'mir their ezecatoiB'^adminiBtnitore and,, assigns, tot the 
term of 900 years, without impeachment of waste^ upon 

- tbe tmsts and for the purposes aftermentioned ; 

And after the end or other determination of the said 
300 years term, to the use of JoAn Palmer for lifei with- 
out impeachment of Waste ;. . . . 

R e m a inde r, lo the use of Joseph Danvoers and Jah^ ^ 

Danven^ upon trust to support contingent remain- 
ders; 

Remainder, to tbe use of JoMeph Danoers and Jahn 
'^Diutom their .ejcecntors and admuistrators and assigns 
for 400 years, subject to the provisoes and agrsemcitfs 
aftermentioned ; ^ . . 

And as for the premisses contained in the said term — 

From and after the end or sooner determination of the 

- aaid term of 400 years, 

And as /or the said manor of Wanlip with the rights 
and aji^urtenants, and the adrowson of the said church 
of ffamipj and the capital messuages in Wantip with the 
appurtenances before limited to tne said Arckdalj^ Pal* 
mer John Palmer and Ann his intended wife» in remain* 
der one after another for their respectiye lives-r-. 

- '. From and after their several deceases, to the use 
of the first son of the said John Palmer by the said 

' Ann his intended wife, and the heirs male of the body of 
such first son ; 

Remainder, to the use of the second son, and all and 
every other the son and sons of the said John Palmer by * 

the said Ann his intended wife successively, and the res- 
pective heirs *male of the res|)ective body fuid bodies of 
all and every such son and sons ; . 

Remaindep^' io the use of the said John Palmer and 
the heirs male of his body ; 

Remainder^ to the use of the said Archdale Palmer his 
heirs and assigns for ever. ^ 

The term of five hundred. yfars was declared to be 
limited to the said trustees, •4ipoo. trust that ia case at the 
time of fiiilure of issue male oiE the body, of.the.said Ann [ 2619 ] 
to be begotteUyOr at 'Any time -after, there .sho4ld be one 
or more daoghtersy the trustees, by sale or. mortgage of 
tbe said term and by the rents and profits in the mran 
time, should raise, if one daughter, jgSOOO to be paid 
her at the>age of of SI or marriage (which should first 
hwppen.) ami also the yearly sum of j£)00 for her main- 
. tenonee and education in the mean time and till her por* 
* tioniiAould become pavable as aforesaid-; and if two or 
iBortf-chmght^fs, then jg3D00 to be equally divided at SI 
or mairinge^ jtnd such vearly sum for their maintenance 
smd oddcsAuiJii a^ to the trustees should seem meet, not 

Voi» y* D 
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1770. exceeding the interest of tbeir respectire portions at fire 

perteM. 

wif«LS The lerm of 300 years was declared to be limited 16 

ET vx. the two Henry Petlmen their execotors, 4v,, upon trust, 

▼• that after Jrchdate Palmer's decease^ the said trustees 

f ALMEa. should raise^500 and pay the same to such persons as 

the ftaid ArtlubJe Palmer shovid bjr deed or will ap« 

point* 

The term of 400 years was declared to be limiferi lo 
the trustees^ for raising £1500 for the portion of younger 
children (of which tkre wete none,) payable as therer is 
mentioned. 

The fine and recoyery were accordinely suflTered* 

The said marriage took effect r and about S4th Aut[M 
1726, the said John PsJmer dted^ in the lifeHime of his 
faiher Arehdale Palmer ; leaving the jHiid jtmi his wi« 
dow, and only one child by ber^ m« Ami^ (now the 
plaintiff Anm Wills) his Aear ai law^ snd no other 
Issoe. ^ 

On the death of John Pabner^ his widow Am^ under ^ 
the settlement, took possession of that part of the estate 
which was limited to her in jointme; and eootinued to 
possession thereof till her death, which happened on the 
£7th of December 1 764. 

AscanALE Palmes, the grantory fcad married iwa 
ssfocf / and b^ the frsty had issue the said JoAir, who 
died in hu life-time ; William^ who sttirited him and 
was Uvbig ai Ms death ; and sereral other children^ who 
died infants, or without issne s and by his seami wife, he 
had \ff ffny, the present claimant| ami several other diil« 
^^ ., dren, who arc living. 
I S6S0 J AacHOALB Palmeb, by hb will dated the lOlh of 
December 17S9, duly executed attested and so as to posa 
freehold estates, efier OMmtioning in the be^nning ot his 
will, <^ that as for such worldly esute which God hath 
** been pleased to bertow upon him, he did thereby dis« 
poae of as fi^Hows ;** and after reciting, that by a certain 
aet&ment of bmds in WaaHp and elsewhere, upon the 
marriage of his eldest son Jokm Pithner deceased, certain 
lands m ffifmUp were eooveved to his brother Hemry 
Pabner and hb (the testator^) son Hemy Palmerihtit 
executors adminbtrators and assigns, for 900 years, to 
commence immediately upon hb (the testator*s) death, 
in trust, << by sale or morUfege of the said term or others 
^< wise, to raise jg^^ end pay the same to such person 
^< or persons as he (the t^tator) by any writing in hialife* 
<< time, or by hb last will, should appoint/' he did. direct 
and apix>int, that the said Henry Pabner and Henry Pal* 
wner their exeentors administntorsatidasaigns shonld raise 
ihcium of j^SOO by Site or mortage of the Mud /temir 
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or by any olher ways and meant as to them should saem 
meet ; and pay the same, when raised, to his executrix 
her execntets administrators and assigns, as part of his 
penonal estate therein after to her given i 

And then the testator devised in these woids jfbl* 
lowing— 

Aan wasaBAs by the decease of my eldest son John 
Palmer^ without learin^ any issue mak, thai prni of mr 
estate at WanRp which is now in my own possession, u 
by the said marriage«settlement vested m me ami my heirs 
imfee tUnplej subject to the said term of 900 years; I do 
hereby give and devise the said estate, with all and sin* 
rnlar the appurtenances thereto belonging, to my son 
l¥iOiam Pmmer^ for and during the term of his natural 
life; and, after his decease, to nis 1st. and Sd., and all 
and everv other son and sons by him lawfuUv begotten 
or to be bqpotten, successively,^ as thev shall be in seni- 
ority of age and priority of birth, and the heirs male of 
the body and bodies of such son and sons respectively 
issuing ; and for want of such issue, to the HBias malc 
or MT BOOT bMotlen ; and for want of such issue, to m^ 
espit rigki hem jar ever; subject, nevertheless, to the pay- 
ment of the said sum o(£500 and of such other sums of 
money as I shall hereafter charge upon the said estate. 

And the testator then gives an annuity of £50 to £1^ 
zobeih^ wife of his son fruUamj for life, to be usuingan4 
payable (as he expresses it) out of the said estate at TTim* 
liD then in his own possession, to be paid half yearly, at 
idiiydoy and Michaelmas ; the first payment to be made 
on such of the said feast-days as should happen next 
after his death ; with powers of entry and distms, for re« 
covering the same. 

A an the testator thereby devised his said estate at 
WauUp then in his own possession, from and after the 
expiration of the said torm of 900 years, and the raisimp 
the said j^SOO to his son Thomat Palmer (a son by hS 
the testator's second wife«) his executors administrators 
and assigns, for a terra of 500 years ; in trust to ndso 
and pay jglOOO to hb two grandsons, Chadkm Pabmtr 
and bemv Palmer the two sons of his (the testator's) son 
ifiUiamj tor their advancement in*tfae worid. 

But if it should juipDen that his (the testator's) son 
ffUHam Palmer shoula die before him the testator, 
whereby the estate would come to his (the testator^s) 
crandson Charlton; then only the sum of jS^^OO was to 
be raised and paid to the said testator's grandson 
Hemv. 

And ho beduiftthed all the residue of his goods and 
chatlelit tmnds and other securities for money and per* 
wud ciMe whatsoever, unto his said wife Am Pamtr^ 

Oil 
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ITtO. to be disposed of by her amongst her children ; lind ap- 

■ '.■•* .poitttod her executrix^ • ..»i-. K-^ .\ •• •■■•..■ i . .•> 

WILLS Aecmdale Palmxr died on the 4Ui September 173?, 

BT ux. l^^^ii^ jlfii^his.mdow and executrix, ana ihe said Arm 

y« . the widow of his said son J ohm Palmer^ and the plaintiff 

PALiiiBa. "•^CiM Ifftfshifl.gmnd*diiiigfa4er and, heir at law; and also 

\vi§t^Qmr leaving his son fft/Z/am P/i/mer surviving him. 

VnLindHenJ. ^i the death of ^ikrffl/i-, the, said TrUliam, Pa/mer^ 

a second son bj his said first wif<&5 was heir male of bis 
ji andiiext brother, of thewhole blood, to Johnpalmer. 
': HiUiam Palmerdied in 17S8, aflerihfi death of Arch* 
Joky and without having suffered any rejCpvery ; having 
-kad two sons Charlton^ who died in '1736, before him, 
"without issue; and Henry ^ who died after him j in July 
174S, without having sufered any recovery^ imd left a 
fofr,. Henrv^John Palmer^ who died an infant without 
issue, in JUecember 176.9. 
Upon the death of tlemv-John^ the defendant Henry 
' Palmer J the eldestsonand heir male cfArchdale Palmer^ 
by Ann Charlton hia second wife, entered upon that part 
: m the estate in his will mentioned to have vested in him 
[ 8623 J yon the death of his um.J.okn without issue male, and 
which was bv Archdale Palmer^ $ will devised to the 
heirs male of his body. 
■ In December 1764, Ann Palmer y the widow of John^ 

4iid upon her death, Hevrt Calmer, as heir male of 
the both of Archdahy took possession of the manor fisb« 
ery and lands which the said Ann held by way of join* 

y . tare for her life. 

^ * The said Ann Palmer the widow of John Palmer died, 

• leaving the plaintiff ^ffH Wills (then Ann Norwood) her 
only oaughter; and who is heir of the body of John 

* Pdbnery imd heir at law of John Palmer her father, of 
.Jlrehdale her grandfather,. and of Henry John Palmer 
■ lier cousin German ; and who has issue three daughters 
•by Mr. William Norwood her .second husband, to wit, 
•^nn the wife of Thomas Hindey Ellen the ivife of 7%a- 

$n9S Emerton Wesicomb'e Erhertony and Susannah" Eliza" 
ieih Iforwood spinster, an infant. 

ImHUary Term 1767, a bill was brought by Thomas 
Wills BMkd Ann and the other plaintiffs, against the said 
Henry Palmer and the- other defendants: and by such 
bill, the plaintiffs Uiomas Wills and Ann his wife, in 
her light, as she is heir at law and heir of the body of 
John Palmery and heir general of the family y claimed, 
upon failure of issue m3e of the whole bloody io be in- 
titledf, by virtue of the settlement, to the reversion in fee 
fiSthai part of the settled estate of which the reversion in 
fte was limited by ihe settkinent to John Pabneri and 
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likewise claimed as heir at law of Archdalt^ the manor 
advow6on and capital messuage of WanRp^ and all the 
estate of which the reversion in fee was limited ioArA'^ 
daley as not devised by his will\ and therefore praved 
issues at law for trying such title ; and to have poapes* 
•ion, and an account of the rents and profits of .the 
estates. 

The said defendant Henrt Palmer by his an^er 
.claimed the estates first mentioned in the settlement and 
comprised in the 500 years term, an hkir male op the 
BODY of ArchoalE) under the limitations in the settle* 
ment; and the rest of the estates, as uKia male op the 
BODY of Aechdale. hj virtae of the devise in his 

On the 14th day of March 1769, on the hearing of the 
cause before the then Lord Chancellor, his Lordship 
ordered that a case should be made for the cipinion of the 
judges of his Majesty's Court of King's Bench ; and that 
the QtJESTioN should be, 

<( Whether any and what estate passed by the 
<^ sdid INDENTURE dated the 15th day of Mqy^ 
*^ 1723, to the defendant Henrt Palmer, as 

<< HEIR MALE OF THE BODY of ArCHDALIS 

** Palmer, the grantor:*' aad " Whether oi^ 
^' and what estate passed to the said defendant 
*^ Henry Palmer, as heir male of the 
<^ BODY of the said Archdale Palmer, by 
<< his WILL dated the 10th day of Decemb^ 
<« 1729." 
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IThis cue was argued on Friday lldi Mi^ I770» wills 
by Mr. Serjeant Glyvm for the plaintiflb and *^y.^^' 
Mr. Serjeaot Leigh for the defendants. tALUMu. 

Serjesat Glj/nn argued that Ilenry Palmtr could not 
take a$ a PuacRASBB. The first taker, hj purchaaei 
mutt be a genend heir^ the CQmplde heir ; not a special 
heir. 

The firrt part of this cue tarns upon a limitation under 
a deed s tiie latter, upon a limitatbu under a witf. 

He owaed, that in eases upon ailli^ the rule had been 
broken in upon ; and a descriptio penanm has been 
Imlden to be within the intent of the testator, and there* 
fore allowed to be suflieientr but on a deei^ the rule 
has never been departed from, or shaken ; the construc- 
tion must be strict And even upon wtUs, it is only a 
dear intention, that can prevail s whereas, in the present, 
ease there is no such clear intention. 

The case of Browne v. Barkham * is distinguishable, * PfcesJnii 
he said, from the present case. That was a case of a Jj^^^^'r; 
irusi; and wes so considered by Lord Cowpbr i but in ^i stn. $5, 
case of a legal estate, the rule of law that has so long md t Vtnmi 
prevailed and been taken for granted, must be observed ; ^^* 
vix. ^< that be who claims as heir male by ** purchase^ , 
^< must be heir as well as heir male.'' This was expressly 
laid down by Lord MACcLSSPier'n, in the case of Dawes 
Y. Ferrers^f in Easier Term 1799. So that both of them 1 1 Vten 
made a distinction between a legal estate and a trust S[!!!'?S!!r ]i 
estate. And in that caste of Brown v. Barkham^ it was c^M^lMy. 
not meant tbat the heir general should take s slie had a . ' * 

'Sum of money given to her by the will, as an equivaleni. 
It was a special case ; in which, the intent of the testa- 
tor was to take effect. That case cannot be reconciled 
to fimner principles! and it has been since contra* 
di<:ted. 

(It would be too tedious, to enter into the par- 
ticulars of these cases, in this place. Therefore I 
will refer the reader to the case of Urpwn v. Bark* 
kam^ as reported by Sir John Strange and in the 
Precedents in Chancery ; and to the case of Dawes 
▼• Ferrers^ as reported by Mr. Peere IVUHams^ 
Vol,. 9»pa. 1 . and likewise in Precedents in Chan* 
cery^ 589, He may also see all the cases on this 
iubiect, collected together by Mr. Viner^ in hia 
14th Fol. title << Heir,'* fetter G. 3, Page 854 to 
857; and in hit 8th Vol. 317, 318. tiOe ^' I)o« 



* ■ 



S626 Easter Term 10 Geo. 3. B. R. 

I 

*'™' *' vi«e/' an accoont of the bill of review of the 

case of Brown y. Barkham/ with the state and 
"^^^^^ certificate of the case of Gwyn v. Hooky in 1743 : 

•'*' ^^' which last case, was argued (as I find hy my own 

rAUfxi. notes) first, in Easter Term 1743, and a second 

time, in the Michaelmas Term following. I have 
the state of it, at full length: but it is too long 
to insert Here.) 
The llprjeant concluded with denying that Henry 
Palmer^ the defendant, could take hy descent. 

Mr. Serieaqt XetgA, contra, for the defendants, made 
two questions : one was ^^ whether tliis limitation is good 
^^ in a deed/* the other, ^^ whether it be good in a 

<<iw«." . . .; 

lit. This was an estate tail executed in Archdale Palmer. 

[Vide pMt I« P^^ ▼• M^f<^d (1 Ventr.^Sll. 378.) Ld. Ch. J. 

tstr, which is Hale held it to.^ip an estate tail ej^ecuted in ilficAoe// 
^e jost tease because a limitation ^^ to the heirs' male; of his ^ody" is, 
in rvcBtand ^^ construction. q{. law, a limitation '^ Xjohimself^iXkA the 
in Co. Lit. ^^ heirs male of his body." There is a greai difference, 
^ ^l he said, when. lie. ^bo talis the use, limits it.jU> A. for life, 

the remainder to the heirs of the body of JJ. .• here, no 
estate can rise to- B.y because npthinff moired from him. 
JBut where he who has the estate, umits it to the heirs 
male of his emn body ; utres valealyhe shall have it for 
slife. 

Therefore it is not necessary that Ptenrjf Palmery the 
defendant, should take by purchase, under 4his deeds 
. sd.- Then under the if i7/, there can be no doubt upon the 

mieni of the testator ; he never intended that the.daughter 
of his eldest son should take, whilst any male heirs re- 
mained. 

He disputed the rule of law or maxim laid down and 
insisted upon by Mr. Serjeant Glynn /^and relied upon 
the case of Brown y. Barkham, in which Ld. CowPEa 
i had examined every case upon this headf This pre- 

tended maxim ^^ that no one can take by purchase, as' 
*^ heir male, unless be be the jgeneral heir of the family, 
f^ as well as heir male,?, is neither agreeable to common 
sense, nor supportable by argument, "f is true, that the 
r 96S7 T ^^^^ ^^ ^^^^ male,'.' done, would not have been suf- 
'^ ; • ficient : but the words \^ heirs male of the body " are 

technioed' and complete. "W here the special heir is pro- 
perly and su^cienu^ d^^ribed, he shall take. 
■ And there is no distinction between the case of a deed, 
and that of a will. A man can't create an estate by will, 
which could not be created by deed. And Lord Coa^per's 
arirumeot applies as much to a deed, as to a will. 

He tberetore concluded, that Hemy Palmer^ the de* 
iiuidant^ took both under the deed and imdcr the atf/Z. 
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Mr. Serjeant Glynn agreed to a lesolting use in a 17'*0. 
grantor ; so that a grantor Would have an estate for life, 
ivfaich would unite vithin his estate tail. Bat that prin- wxlls^ 
ciple of law does not apply, he said, to the case lyw be- £t ux. 
fore the Court ; because, m the present case there are ^100 ^* 

grantors (a). ifrcMa/^ Po/mer was not the onfy grantor : 'almeb. 
apd therdfore thf^ use could i|ot result to him alone. l^^ ^^^'1 

He. then defimded his maxim ; urged its having been 
established b^ long time and usage ; and said, it had ne- 
ver been denied ; those cases which were holden not to 
be within it, having gone upon particular circumstances 
and exceptions. 

And he insisted that the construction upon deeds ought 
to be quite itricti though a greater latitude had been al« 
lowed upon wills, and that tk clear intentioHj if it appeared 
might prevail, upon a will ; which clear intention ne de* 
niea to be apparent in the present case. 

About a week after this argument, the judges 
gave their certificate in the words following— « 

Having heard Counsel on both sides, and considered 
this case, we are of opinion, that the defendant Henry 
Pabner^ by the indenture dated 15th May 1723, took by 
DESCENT, as heir male of the body of Archdale P aimer ^ 
the grantor. 

In case a third person had been the grantor, we should [See 1 Vent; 
liave thou|^ht ih^X Henry Palmer would have taken an 1*10 ^pJJ;,^^ 
estate in tail male by purchase, under the description of f 1. Peanress'.] 
^^ heir male of the body of 4rchdale Palmer. ^^ 

And we are of opinion, that an estate in tail male passed r gggg l 
to the defendant Henry Palmer^ as heir male of the body 
of the said Archdale Palmer^ by his will dated the lOtli 
day of December 1729. 

Mansfield. 
£. Willes. 
W. Blackston£. 
17th May 1770. 

' Y. post '* Goodtiile^ ex dimiss' Weston^ 

T. Burtonshaw and Wood. 1773. IS O. S. 
B. Jt. 



(a) This reason is not answered, and proves the first 
foiiA in tl^ certificate, to be a mistake ; unless Archdale 
was seiied of the inheritance, which he does not aippear 
to have been,^aod probably was tenant for life^ with re« 
mainder to his sonJoA/f, in tail| or in Cm s most likely in 
taiL 






;. 






8628 Easter Term 10 Geo, i. B. R, 



Fri4ay» isOi QuANTOCK and Others, Assimees of George Enolaki>» 

a bankrupt, against Robert Englavd. (8. C. 9 Bl. 
702.) 

JJ^2S??°Lht TH*'^'^ ^"^* ^ special case reserved at the last Lent* As* 
bd^of above sizes for the county of Somerie^, holden ||pfore Mr* 

six years stand- Justice Bathurst and Mr. Justice Willis, 
^H* ^f^^ {^ A verdict was found for the plainti A ; damages, £S0. 
JtKi^ereou c^ts405, subject to the opinion of this CSouit, onacaso 
vrbere ibe ' Very particularly stated, but not necessary to be hero 
^^n^T^P^'iM specified ; because the question lay within a very nar* 
Sewn^ii^ row compass. For, the money recovered was clearly due 
sion. fi^ora the defendant to the bankrupt. The only objection 

[See 1 Uwn, was to the validity of the commission; bedause the debts 
^*^ of the petitioning creditors were of o&ooe six ytats stand* 

ing, before the suing out of the commission ; and there 
was no evidence of any acknowledgement or new promise 
mthin the six years* It was stated, <^ that the bankrupt 
^ appeared^ and was examined by the commissioners un« 
'^ per the commission; and was by them declared a 
*^ bankrupt.** 

^ This case was argued by Mr. MansfleUL for the plains 
tifi^s ; and Mr. Impejf^ (now Sir Elijah Jmpey^y for the 
defendants : and the only question was ^^ whether the 
^< petitioning creditors were not precluded from applving 
^^ for the commission of bankruptcy, by reason of the 
'^ six years which had incurred between the prigioal 
^^ cause of their debt, and Che time of their applying for 
<^ the commissiout** 

Mr.Mans/ield argued, that these six years being ehpsed 
was no objection a^nst the application for a commission 
r 8699 1 ^^ bankruptcy by Uie petitioning creditors. The Statute 
*- ^ relating to bankrupts, 5 0. 2. c. 90. S SS* does not med* 

die with the recency of the i>etitioniqg creditor's debt i 
it only requires the truth of it, <^ that it be redHV due.** 
And ibe Statute of Limitations (SI Jac. !• c. (o. i 3.) 
relates only to the time of bringing adions : it does not 
limit the time of applying foracommtrsibfi of bankruptcy^ 
The debt remains a subsisting deU : it ts not extinguished. 
The Statute of Limitations only affects the remeAf; it 
only limits the time of bringing the action* If the debtor 
does not insist upon the Statute of Limitations, he will 
be obliged to pa^ it. And here, the bankrupt himsdf 
makes no objection to it ; he hoBsubmiiied to the com^ 
mission, and acquiesced under i|* After which, it does 
not lie in the mouth of a third person, to nmke this objec- 
tion. Howeverj there is no time limited for taking out a 
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commisiion of bankraplcy t and wben a oonuniision has 1770. 
isMiedt soch old d^ta may be proved under it Theie 
was a caie before Ld. Ch, Justioe Btrb, at GuiUhaUy in avAVToc^ 
Jiaar^ TeOB, 13 G, U Swt^m eiaP r. ITalUngtr^ le- Y« 

ported in 8 Ser. 746. wbeie a oommitsion of banknimcy s>'<'L4yi>- 
iwoed in 1796 ; and the debt of the petitioning creditor 
wpeaied to be a promiiiory note in 1714t the Chief 
JaiUce allowed it to be good; saying, that << thoush 
<^ wbf. years were past, be could md presume it to be 
«« barred.*' 

Mr* I^p^f amtra^ for the defendants, mgued that by 
tte oonstaeiMM rfthe Statute of Limitations, and of the 
Bankrupt Acts, a creditor who has suflSsred six yem to 
elapse, was precluded from applying for a commimion. 
He did not assert or even intimate that the words of these 
Slalutes extended them so far s but he said that it was 
within the intent and spirit of the Statute of iiimitations ; 
which meant equally to bar all coucurrent jurisdictions. 
And it might here be taken advautage of, he said, in evi-. 
dence, upon the pneral issue« He mentioned the anony- 
mous case in I Soft. 978. pi. 1. but chiefly relied on 
Homlcy^s case in Chancery in the vear 1798, after 7Vi« 
iK^Term; where the-then L<Mrd Chancellor superseded 
the commission, because the debt of the petitioning cre« 
4ilor was of more than six years standingt He cited n nmw jji ] 
ihb case from Mosdejf^n Reports, 87 ; (which book Lofd 
MAusFiBLn told him he should not have Quoted t) but 
lie also produced a copy of the order, (rem the Register's 
Book. 

Mr. MamsfidJL in reply, not qnly denied that this could 
be given in evidence, upon the general issue pleaded i 
but also denied that the piatter itmf is aqy IqpA gnnmd 
cf objection. 

As to the case cited from a book called ilfafd!(y*s Re* [ 9690 ] 
porta— he owned, he had never sem such a hook. 

Loun llAirsFiELD— The order, ii| thi|t case, is 
gemrel^ '^ to supersede the commission^ upoutheoAafe 
^^ complaint ^ ** no particular jmnmi is shewn. 

It is settled. << that the ^tute qf Limitations does 
*^ nd desirov toe dtbi:^^ it qnly takes away the remedy. 
The delitor may eitlier take advantage of the Statute of 
LimitMtens, if the debt be older than the time limited 
for brin^ini^ the actiqfi; or he niav wave this advantage s 
and, in Aofi^hf • he pi^t not tq qefeod himself by such 

m. Andthe slisbtest word of acknowledsmnent will 



a pka. And the slightest wqrd qf acknowledgement will 
fane it out of the Statute. Here, the debtor himself has [Gsw|u ^u^ 
notolgected : he has submitted to tlie commission, and •cc.] 
been examined nqder it. Therefore the objection does 



not now lie in tfie mouth of a third person. 
I doD*t tUnk that HorsUj^^ case is au a 
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much as no particular ground appears, for tlie superse*'' 
din^ of the commission. But the case of Swayne and* 
Wamnger is in point : for, though the promissory note,', 
which was the debt of the petitioning creditor, was ofi 
above six years standing, yet Ld. Ch. J. Etre allowed* 
it to be good ; saying, ^^ he could not presume it to btf' 
" barred." ^i 

The othsr thmcb JvDGBs,JM[r. Justice Aston^ 
Mr. Justice Willbs, and Mr. Justice Blackstonb c6n- 
curred with the Chief Justice, 'that this objection hiY.- 
only in the mouth of the bankrupt himself; that he'hka 
waved xlhy appearing and submitting to^the codiimissiol' 
and being examined under it $ and that,* as the debt sti' 
subsisted, (though the remedy was taken away;) this w 
such an acknowledgement of it, as put it out ofthe pow 
of a third person to make the objection. 

The Court therefore unanimously ordered - 
Thfit the t^osTEA be delivered to the plaintiffs. 
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rpHIS case stood in the^xivjli paper of Tuesday 150^ 
-^ ,Maff 1770, for surgument ; and was then argued by 
Serjeant Heaihj for the plaintiff, and Mr. Mansfidd fof 
the defendant, upon the single question ^< whether if wa| 
<^ necessary for the defendants, who justified under a 
*< fieri facias J to produce and prove a copy of the judgj 
<< *ment upon which the writ was groundra.*' 

The case stated, for the opinion of the Court, was ii| 
the following words — 

John Martyn^ plaintiff, against* JbAn.Poc^ery Samud 
Sherlandj and Edward Manley^ defendanU. (S. C. S 
B1.70I.) 

Devonshire. nHHIS was an action of trespass brought 

ss. -*- against the defendants, for seising, ta-. 

king, and carrpring away divers goods and chattels of the 

Elaintiff, particolarljT mentioned in the declaration, and 
>r converting and disposingthereof to their owi|,use ; tp 
plaintiff's damage £100. To this declaration, the de- 
fendants pleaded <^ not gfdlty :". and upon t^ trial ofthe 
issue, the following facts were proved. 

That the severiu goods and chatteb mentioned in the 
declaration had he^ the jgoodg sauX chattels of WWUmk 
Mariyn^ the son ofthe pMntfff. 
That the said trUUam Martyu^ m the SOth of Jimt 
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I768| having made a bill of salb of all his household 

Saads, to the plaintiff, bis father, amongst whi^h, were 
le goods* and chatteb mentioned in the declaration, 
(which bill of sale was FRAUDULENT against creditors^) 
was arrested on the liHb otJuly 1768, at the suit of one 
Hentjf Brvimi^ lor a debt of JgSl. iOs. and carried to 
ga^ on the said arrest. 

That the defendants produced in evidence^ upon this 
trial, a writ o£ fieri facias issued out of this Court, on the 
87th of July 1768, against the said WilUam Mariun at 
the suit of piugh PMin^ directed to the sheriff oi De' 
vonshiref commanding him to cause to be made, of the 

Eods aiiid chattels of the said William Mariytiy in his 
iliwick, as well a debt of jg390. which the said Hugh 
PaUlin had recovered against the said William Marimj 
as also sixpr-three shillings, .which bad been adjudged to 
the said^ Huath Pulltn for his damages which he had sus- 
tained as weu by occasion of the detaining that debt, as 
for as his costs and charges by him about nis suit in that 
behalf expended, whereof the said Jfilliam Martun has 
been convicted ; as by the record and proceedings thereof 
remaining in the Court oi our Lord the King tefore the 
King himself at Wesiminsierm manifestly appeared : and 
that the sheriff should have those monies before our said 
Lord the King at Weslminsiery on Monday next after tins 
morrow of all Souk, to render to the saia Hugh Pullin 
for the debit and damages aforesaid. 

That the said sheriff afterwards made his warrant, di- 
rected to the defendant Edward Manleyj one of his bai- 
lifi, to execute the said writ : and the said Edward Man" 
letf^ taking to his assistance the other two defendants, did, 
hy virtue of the said writ and warrant, seize and take in 
execution the goods and chattels mentioned in the said de- 
claration, as and for the goods and chattels of the said 
WiUiam Martyn^ and which vDere then remaining in the 
said WHliflm Marffjfn^s house. 

At the trial of this cause, no eovy of the judgment upon 

which the said writ wai^gronndea, was ^ven tn evidence: 

tot WAKT whereof J a verdict upon the trial was found for 

. the plaintiff, with £%• damages ; subject to the opinion 

of the Court upon the following question — 

^[ Whether, in this case, it were necessary for the 

^^ defendants, being sheriffs ofeicers, upon the 

^ trial of this cause to produce andpraoe a copy of 

*' the JUDOMBRT upon whic-h the said writ of fiari 

^< fadas issued." 

The Serjeant cited the case of Lake v. BUlers et al*. in 

1 Lord Raym, 733. as in point for thjs plaintiff. That 

was ia trespass brought against the sheriff, for goods 

taken. Upon << ndt |^ty/' pleaded, the sheriff gave in 
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evidenoe, ^^'that he 1e?ied them in execution, by virtue 
<< o( B, fieri fadaty TheplaintiffnuidetiaetotbeffOodB 
bj a prior ezecntion, but mudalent ; and bj bill en tale 
inade of them to him bj the ofBcer, (ttfs* the sheriff pre- 
deoetsor to the defendant.) And upon the trial before 
IIor«T, Chief Justice, it was ruled by him, after argument 
of the counsel of botn sides, <* that the defendant, though 
^* sheriff, ought to ghe in evUence a copjr of the ju^* 
^' ment** But it would have been otherwise, if the tres* 
pass had been brought by the person against whom the 
JUri faciof issued# 

Lord MANSFiBLb— That case proves, ^< that, 
'^ as the action is brought bv a stranger, the jud^ent 
<< must be proved :*' wd the general apprehension is, 
^^ that it is necessary to produce a copy of the iudgment/^ 
And the rest of the Court concurred with his Loraship in 
this opinion. 

But thb wholb Court were likewise of opi- 
nion, that this recovery in this action brought by the ra- 
ther upon a fraudulent bill of sale, merely colourable, not 
a real, fieiir transaction, but leaving the possession in the 
Son, and fraudulent even at common law, independent of 
the Statute of IS EUz. c. 6. ( 8. was shameful, unreason* 
able, and against Justice ; and that the verdict ought not 
to stand. It might have been left to the jury, ^< whether 
<< the plaintiff was in possession of the goods^ or not." It 
was a matter fit to be left to a jury. But it is ashameful 
thing, to set up this fraudulent colourable bill of sale, 99 
a real conveyance of the property. 

They thought, therefore, that the defendants might 
be at liberty to move (or a new trial. 

Mr. Mansfield accordingly moved for a new trial ; and 
obtained a rule io shew cause. 

Serjeant ffeaik now shewed cause. 

Lord Mansvibld— The bailifi are onlv nomi- 
nal : the pbintiff in the cnri^inal action, Hugh PulUn^ is 
to be considered as the creditor of VniUam Marfi/n^ the 
•on of the present plaintiff. 

The copy of the judgment ought to have been pro* 
duced. 

But the verdict arises from a slip and inadvertence : 
it is a^inst law and justice. The plaintiff has no merits. 
The bill of sale waa fraudulent : the son remained in pos« 
session. The recovery is manifestly contrary to reason 
and justice. 

Therefore His Lordship and the * Couet were 
unanimous, that there should be 

A NBW TRIAL, on payment of costs. 
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SatimlijMfc 

MR. Seijtent Davyf Mr. Lucas, and Mr. DandrU^^ Whether |[ 
shewed cause agaiiist quashing aa order of Sessions tntier it 



for quashu^ a poon rtUe* ^Me for hu 

Mr. Ckmnbre had obtained the rule for shewing cause l^^^HI^' 
why thb Older of Sessions should not be quashed. ^5. 5 if^^ 

The Older originally sent up hither in return to the cer^ 46i^] 
iiarari was afterwards altered by consent of the Counsel 
oa both sides ; and a new one was, by the like consent, 
aubstitttted instead of it. This was doile under the fol- 
lowing rale— ^< Hex ▼• Inhabiianii of Witney in Oxford* 
*^ iMre— By consent of counsel on both sides, it is or- 
^ dered, that the order agreed to by the prosecutor and 
^* defendapls in this cause, and now produced to this 
^ Court, be accepted, and annexed to Uie writ of cerlto- 
^' rort inued in this cause^ in the room and stead of the 
^^ Older letorned with the iMiid writ of certiorari. On the 
'* notaon of Mr. Solicitor General, for the defendants t 
^^ by consent of Mr. Seneant Davy, for the prosecutor.*^ 
This nik was made on Jrednetday next after the morrow 
ef the PariAcathm, 10 0. 3. (which was last Term.) 

The Older or%inaIl/ sent up was as follows — 

Or/mMni0-^rinttT Sessions. 8% {7. 3. 

Upon the apfiealnuMb to this Court, by Henry Dame. 
and othersi against a poor^s rate made the 82a day of 
Jfiy 17dB^ fiMT the relief of the poor of theparish of IFi^- 
mey^ in this county, it k ordered by the Court, that the 
aaidnMeal be and is hereby quashed; subject to the opi« 
nkmcSrthe Court of JBngU Benchf upon a case to w 
staled by Counsel. 

The caseyas it stood nljiri/, was this — 

That there are in the town of Witney^ and \(mg have 
beoi many manufadurgn employed m the malung of 
Uankets, and oiker iradtrtm who em[doy under them a 
great namber of servants and apprentices. That the said 
Mannfartnrers aad traders have been constantly assessed 
to the lentf tax fiir their lesoective stocks in trade ; but 
kave never been charged witn the paynientof anv rate for 
the idief of the poor^ on account of such stock. That f 8635 } 
IMr and AoMiet within the said town have tgeen and are 
eonstantly assessed to the relief of the poor^ as voell as xo 
the Umi tax. And that the overseers and churchwardens 
af dbe borough of Tf^itney have generally been traders : 
iNit that there have been instances of the contrary. . 

The questions submitted to the opinion of uie Court 
ctlDti/fs Bench are~ 



S656 Easter Term 10 Geo. 3. B. R. 

# * . • 

1770. 1st. Whether the stock employed in trade by a tnenu^ 

facturer, or any oiher stock im j^Jiade oiKmanufacturety 

REX* shall be rated to the pooa-tixf.T" 
T. Sd. Whether the stock lir «tbaoe of am/ othbb trmfer 

^ WiTKET* shall be rated to the pooa-tax. 

The new order and state of the case, substituted (by 
consent) instead of it, — ^was as follows — 

Upon the appeal of Henry Dome and others, against a 
rate made 92djifay 17b8, for the relief of the poor of the 
parish of Witney in the county of Oxford,^ the cause of 
appeal was for that there were within the said parish many 
manufacturers of blankets and other traders^ who employ 
under th^m mcfny servants and apprentices : and such ma- 
nufacturers and traders wSrc not assessed in the said rate, 
for their stocks in trade. And for that reason only, the 
said irate was quashed ; — ^the Court of Sessions coneieiving 
itself hound to quash ^e rate on account of the omission 
of such stock in trade in t)ie said rate ; Subject however to 
' the opinion of the Court of King^s Bench on the ibllow- 
inff facts. 

IT APPEARED and was admitted that there have long 
been many such manufacturers andtr/iders within the said^ 
parish, wno have been constantly assessed lo the land't&x^ 
for their respective stock in trade; but itoifeo/tD&mt have 
ever been charged with the payment of any rate for the 
relief of the poor, on account of such stocks. That as 
well the said manufacturers and traders, as all other oc« 
cupiersof lands and houses within the said parish, have 
been and are constantly assessed, in this and all former 
rates for the relief of tne voor^ as well as to the land-tax , 
for the lands and houses m theit respective occupations: 
and that the churchwardens and overseers of the said pa* 
1 ™** ^^^^ ^ie&ci gf^^olly^ though not always traders. 
I 1^ 2630 J ^ The counsel who areued in support of the order of ses- 
sions, cited and relied upcm a case* reported in 2 Ld. 
Raym. 1280. The Queen tf^dnst the inhabitants of 
.Barkiny H* b Ann. 1706: where* it was rilled, ^tiiat, a 
*< farmer non eritonerabiUs Sr taxaffHifodrataspauperuni 
^' pro peeuliiSj anglici Stock; et quid AttifeXy an^Hci a 
^^ tradesman, est onenAUis et taxabilis pro peculitSy an'* 
^' glici Stock, in Arte, Anglici XXBde.** This resolution, 
they said, is expressly in point, ^^ that a tradesman is 
'* chargeable to the poors rate, for his stodL in trade.**^ 

But THE Court were not faitisfied of. the autho* 
rity bf this case cited from Lord Raymond : Lord Mans- 
field expressly called it a '^ strange note.'* They db- 
served, that the opinion of the three judges, Powell, 
PowTs, and Gould, was onFy said to be ^^ that a farmer 
^^ .for his stock, was not taj^tblc ;*' contrary to tne opir 
nion of Holt Chief Ju^ce. But it does not appear that 
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• qaestion was directly put to them, " whether a trades^ J77P* 
'^< man was taxable to me poor, for his stock in trade." It 
was also mentioned, that 2 Salk, 452. which is referred to B^x 
fin the margin of IaI. Raymondj as the same case, takes F. 

110 notice at all, of this point. But that was another wxTX£f • 
brakch of the case ; and of a preceding term, namely 
Pasch. 5**« Jnn. The Court, however, gave no eirplicit 
opinion upon the merits of the present case : though they 
seemed very far from allowing that a tradesman is rateable 
to the poor, for his stock in trade. 

Whatever may be the future determination of that 
3]oint, whenever it shall come regularly before the Court, 
they held it improper and inconvenient for them to enter 
into the discussion of it upon the sessions order as it now 
stands. It would make great confusion, if the Court were 
to give general opinions upon vague states of cases : they 
are to jud^ upon 'the case before t nem ; and fheir judg- 
ment ought to go no farther than the case stated to them 
•goes, \V hereas they are here asking a general opinion, 
without any particular case stated. They ask — " is 
^* stock in trade rateable to the poor-tax ?" they ask us 
this general question ; without stating ^^ what is stock i% 
•* trade ;" or, " what it is that the rate has taxed ;" or 
'^ whether these people have any stock in trade ;" ^* or 
^^ what that stock in trade is;" nor any particular de« 
9cription of what trade is meant." The state of the ca^e 
•is quite imperfect and vague. 

This order of sessions is clearly wrong, upon the face 
]of it : and ought to be quashed, as an improper one. 
U^hey have laid it d^wn as a principle, " that stock in C 2637 J 
1** trade ought to be rated to the poor." But if that point 
liad been ;CM?ar, yet upon quashing the whole old rate, a 
'Oew one ought to have been made ; and such particular 
jpersons put tipon it, as appeared to have such stock in 
trade, according to the respective stock in trade whi<'ll 
they had, and for such their stock in trade, (particuliri- 
^ing how much it was.) Such persons as had been injured 
by being overcharged, should have been relieved ; and 
'those who were improperly omitted should have httn put 
>on, and properly charged^ and then, if any person bad 
-found himself aggrieved, or had any objection to any per- 
son being put on or left out, or to the snm charged, he 
might liave appeaU^d. (See \7 G.2. c. 38. § 4.) W hereas, 
9iere, they have not exercised their judicial capacity ist 
iihe manner they ought to have done. 

Pek Cua' dnnnimously^ ^ordered that the or(^ 

of sessions made for quashmg the rate, upon an ap« 

peal made by Henr^/ Dome and others, again2i(t a 

.|k>ors rate made for the relief of the poor ox the pa* 

Vol. V;. ^ 
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Tish of JTitney^ in the county of Oxford j bo quashed 
for the insufliciency thereof* 

See this point about stock in trade beins^ rateable 
to the poor, discussed in the case of Ilex v. Guar" 
dians o( lhe>poor of the city of Canterbury^ in my 
4th Volume, pa« 3291, and see the two notes at the 
end of that case, pa. 3294, and 3295 ; particularly 
the latiter^ referring t6 the case of Ringwuod^ ou 3bth 
June nib. 



r — - 



The end of Easier Term 1770, 10 Geo. 3. 
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On Friday 22d June 1770, William Henry 
AsHHURST of the Inner Temple^ Esq. kissed 
hands upon being appointed a Judge of this 
Court; on Monday following, the 25th, he took 
his leave of that Society, and went out Ser- 
jeant ; and the next day, Tuesday the 26th, he 
took his seat upon the Bench. 

The vacancy was occasioned by the death of Mr. 
Justice Yates, then one of the Judges of the 
Common PleaSy who died on the 7th of tne 
same month ofJmie, 1770: upon whose death, 
Mr. Justice Blackstone removed from this 
Bench into the Common Pleas; which he was 
always' understood to have had in view, when- 
ever opportunity should ofl'er. 



Ro£, on the several demises of Thomas Urry, and Eli« Toesday, ^6^' 

ZABETIi HaLDANE, XCT. HaUVEY. ''*"** ^'^^^• 

f¥lHIS case (mentioned before, in page 2484,) now came The word 
■*• on upon a special verdict ; and was argued by Mr. wute carri«i 
Mansfield^ for Mrs. Haldane^ the widow and devisee j ^"S2«i»^* 
aad hy Mr. Popham for the defendant, the heir at law. itrictcd. 

The land in question was the only real estate the testa- 
tor had. He devised'*^ all the rest and residae of his 
*^ estate^ whatsoever lind wheresoever, to his dear and [ 2639 J 
** loving wife Elizabeth^ her heirs, executors, and admi- 
** nistrators.'* 

Mr. Popham endeavoured io shew that the tem 
*^ estate" does not necessarily mean reo/ estate. 

£2 
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1770. But Lord Mansfield answered him, that the word 

** estate" carries every thing ; unless tied down hy parti- 
ROB cular expressions. 

^» Mr. Justice Willbs and Mr. Justice Ash- 

HARVEY* HURST concurred. 

[ 8 Vin. S06, <Mr. Justice Aston was sitting in Chancery.) 

«07. pi. IV. S. w J ^ r ^1. 

P. acc.« Dora. Judgment for the plaintiff. 

656. SVez. 

BuuROUGHi Widow, ver. Skinner. 

Ananctioneer fTiHE defendant lyas an auctioneer; and, in that cha-' 
paid a^de^ffit racter, had sold to the plaintiflf an interest in land, 

oyerto liisprin- for whicli the plaintiff had paid him a deposit of ^50. 

cipal, w liable jjyf upon an objection to the title, and the want of dis- 

for the same to I'^^r *• • * l-i. \^a * r. 

the bidder. closurc of certain circumstances which ought to have 

been disclosed at the time of the bidding, the plaintiff 
(the purchaser) declined going on with the contract; 
And, in the opinion of the Court, she had sufficient rea« 
son for so doing. She therefore required the auctioneer 
to pay her back his deposit of £50. The auctioneer re- 
fused. Whereupon, the bidder brought this action against 
him, to recover it. The auctioneer paid £8. into Court. 
The cause was tried . and the plaintiff obtained a verdict. 
The auctioneer moved for a new trial ; and had a rula to 
shew cause. 

But, upon shewing cause, 
{See str, 4or. li!nv^ CouRT ^ere clear, that the action lay against 

s BoMOt 562.] the auctioneer. The monev does not appear to have 

been paid over by him to his principal. But if it had 
been so, yet the objection appears to have been made be- 
fore it either was or ought to have been so paid over. He 
was a stake-holder, a mere depositary of the £50. and 
ought not to have parted with it, till such time as the sale 
[ S640 J should be finishecl and completed, and it should appear 
in the event to whom it proi^erly belonged. 

They also thought tfiat the auctioneer had acknow- 
ledged himself to be liable to the action, by paying monej 
into Court. 

They therefore * unanimously discharged the rule for 
shewing cause why there should not be a new trial. 

* Mr. Justice Aston was not present; beineen* 
gaged in the Court of Chancery^ as one of th6 Lorda 
Commissioners* 
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Rex versus Thomas Dun v. Monday 2d 

July 1770. 

THE defendant vtvls brought np, on Snfurdaj/ last, 
the dOihoi Juncj txommaidsioneGtxoXj by a ha- nefcnjlant 
beas corpus : to which the following commitment was re-^ tuT.wsion« "n* 

turned • der the is and 

14. C«r.8.c.ll. 
^^ j 6. for resist* 

KENT — nnO all and every the constables and other inj^rcYcmie 

to wit — -^ officers of the peace for the said county, h,*f^blc*of^^ 
irhom these may concern ; and to the keeper of his Ma* right, 
jesty's gaol at Maidstone, in the said county — 

These are, in his Majesty *s name, to command you 
and any of you the said officers, forthwith, safely to 
ponrey and deliver into the custody of the said keeper, 
the bodv of Thomas Dunn, being charged before me, 
one of his Majesty^s Justices of the peace, in, and for 
the said county, by the oath of John Thomas, one of 
the officers of his Majesty's customs, for forcibly resist* 
ingy hindering, affronting, abusing, beating, androound^ 
ing him in the execution of his office, on the JIth in- 
stant, in the parish of St. Paul, Deptford, in the said 
CH)anty,' to the hazard of his life ; the said Tfwmas 
Dunn being then, with others, armed with offensive 
zioeaponsy to wit, clubs ; whereby some prohibited arid 
uncustomed goods lyere forcibly carried and conveyed 
away by tl^e said Thomas Dunh^ and others, after tney 
had been seized by the snid John Thomas^ And yoi| 
the said 'keeper are hereby required to receiye the said 
Thomas Dunn intoypur said piison, and him safelv there 
io keep until the next QUARtEa ses-^ions. And for 
your so doing, this shall be to you and every of you a 
isofficient warrant. Given under my hand and sep.!, this 
S6th day of May 1770. 

Thiscommitmentwasfoundedupon 13, 14C2. r. ir ^6. r ggj,] i 
which enacts " that where any officer or officers shall be ^ 
^^ by any personor persons armed with clubs or any man* 
^* ner of weapon, forcibly hindered, affronted, abused, 
** beaten or wounded as aforesaid, either on board any 
^^ ship or vessel, or upon the land or water in tiie due 
** execution of their office, all and every person or per- 
'^ sons so resisting, affronting abusing beating or wound* 
^^ ing the said officer or officers or tlieir deputies, or such 
<< as -shall act in their aid or assistance, shall, by the 
*^ next justice of peace or other magistrate, be cora- 
*^ mitted to prison, there to remain tili* next 
^^ Quarter Sessions. And the justices of peace of 

E3 
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<^ the said Quarter-Sessions shall and are hereby 
" impowcred to punish the offender by fine^ nor. 
** exceeding £100^ And the offender is to -remain 
*' in prison till he be discl^irged by order of the 
" Exchequer^ both of (he fine and of the impri- ^ 
** sotament, or discover the person tjiat set him ' to 
*^ work : to the end he may be legally proceeded 
^* against." 

The only question was " whether the defendant was 
" bailable^ ornot.'^ 

It was thought, at first, that this matter had never 
come in question before* But a case was afterwards 
mentioned, which I find amongst my notes : and it is av 
follows. 

The name of it was Rex v* Waller ; the time, Jlilarj/ 
1741, 15 C2. It wa$ a commitment upon this same Act 
of Parliament ; a Habeas Corpus brought ; and excep- . 
tions taken by the then Mr. IJenison ; the defendant af« 
terwards charged with a new and better commitment, 
which was nevertheless objected to : But Mr. Denison 
insisted, tl)at even admitting it to be a good one, yet the 
defendant ought to be atdniittcd to bail till the next 
Quarter-Sessions. It w^ adjourned ; and the man 
brought up again. Sir Dndleu Rider^ then Attorney 
General, argued, that the defendant could not be bailed : 
so also did Sir John Slran^e^ then Solicitor General. 
The judges discussed the point ; but, in the end, were 
desirous to consider it more fully, and to hare it further 
spoken to. However, as rood bail was offered, the 
Attorney and Solicitor / General consented to take 
bail. But the Court took particular notice, ^' that it was 
done bi/ consent y" and expressly declared it to be 
** Without prejudice to the question^ (Sp that it does, 
in effect, stand as a matter that never has before come 
in question ; at leas^, as far as this cited case is con- 
cerned.) 

The Cornr did not now declare any opinion ; 
but only ordered the defendant to be brought up 
again on Mondai/. "' ' 

And being now brought up accdrdingly) 

The Court * were unanimously of opinion tp 
remand him. They observed, that this wa^ nqt an 
application to their ^/^^re/io/tr/ but ^ demand Xo be bailed, 
Bs of rights And tbey wec^ jcIfMUr,.th.it a person conAmittcd 
under iS, 14 C 2, c. IK %6. ii//the next Quarter-Sesv 
sions, could not claim to be bailed, as a right : for 
that the letter and meaning of this Act of Parliament 
were, both of thcmi plain and manifest, *< that the of^ 
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^^ fender should remain in prison, in actual custody^ 1770. 
^^ till the next Quarter-Sessions." It was not ncces- 

^^ sary to use the technical terms without bail or main* BEX 

^^ prize :'' the import of the words used in the Act is v. 

sufficiently plain. DUKKt] 

N. B. This offence has increased so^nuch, that the 
le/^islature have been since obliged to follow it with severer 
punishment : ^icc 9 G. !^. c. J5. S 1^- 



The End of TiinUjj Term 1770, 10 Geo. 3. 
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]^iGBr, Widow^ against Matthew Kennedy and: 
Patrick Kenneiiv. (S. C. 2 BI. 710. 7M.) 

The following case of Bigbj/ against the two Ketmeiyet^ 
is of sa peculiar a nature ^ and upon a subject which, 
occurs so very seldom, that 1 have been intentionallj 
yery minute and circumstantial in describing the 
method an4 f<y^^ of proceeding in it ^ a» 1 cojoceivcf 
that it may not only be ah amusement to the curiosUy. 
of some readers, but may also be useful as a pre-. 
cedent, and save the trouble of searching into rule- 
books and records, whenever a future appeal shall 
hsippen to be brought ^ especially, as this was an 
appeal against two different persons, who were, 
brought into Court at different times and from diffe-^ 
rent cuslcdies 

I hope this may serve lis an apology for the length of 
this case. In the progress of this volume. I pro- 
pose to avoid tediousness in reporting the particular 
cases ; as well as totally to omit such as may seem 
not worth reporting. 

THIS wa9 an appeal of death, brought by the widow 
of the person killed. 

As it is only a vindictive action^ the proceedings are 
on the civii side of the Court, and not on the criminal ; 
though the defendants are pursued not only criminally, 
but even capitnlfy. 

Appeals are also local actions ; and may be commenced 
either by a)rt/, (an original out of chancery, returnable 
in this court;) or by bill, if the defendant be in actujal 
custody, or bail filed. Suit/ A v. Bgwen. P.SAnn 1 1 Mod, 
216, 217. (The record is penes Mr. Benton : it was re* 
turned by certiorari, on the civil side.) Peeves v. TWit- 
(dleP.S.G.L B. Jt. Corny ns^ 857. Castd v. Bmnbridgt 
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Und Corbet. M. * U. 3 G. 2. B. R. Pyle v, Gnmt. M. 1770v 
jr29, SR.f, B.R. Parry y. Nichols^ iV/. 1750, 3G.2. 
B.R* The appeal against ii>/e for the murdejr of Arm^ bigbv- 
*<nwgf was by bill) at the assizes. The whole proceed- v. 

ing was entered upon the fecord of the indictment, to- remnebt* 
gcther with the conviction of manslausfhter, and returned 
liito this Court upon a certiorari*: and the appeal was ^ 
also returned ; but upon the record of tha^, no mention *^*'*® '^'^^ 
was made of any proceeding. Lisle was also brought up 
to the bar, by Habeas Corpus. He was bailed generally, 
on the crown-side^ " to appear de die in dicm,^^ Sir 
Samuel Astrej/^ clerk of the crown, officiated in the 
matter of his praying bis clergy. The appellant after- 
wards appearing, the app<^al was arraigned in French^ 
by the appellant's counsel. And the ch*rk of the crown 
going to arraign him likewis*, it was objected " that the 
appeal was discontinued.'* This objection being over* 
ruled, it was then questioned ^^ on which side the appeal 
^^ should be arraigned,'* Et per curiam ^ a civil cause 
is always on the pTea side, unless it come in by attach- 
ment. And Mr. Aston shid J ^^ appeal, whether by writ 
^^ or bill, was always arraigned t/t Englishy on thQ plea* 
** side ; unless it came in by certiorari ;. for then it was 
^< on the craa«-side." Accordingly it was ruled in that 
case ; but not to make a precedent. 1 Salk. 60, 0*1, 63. 
The same case is reported in Sfcinner 67 1. Cart hew 394. 
12 Mod J09, * 157. Comberbach 41Q4 1 1, and Kej/ling 
89 to 108. very much at large: but nothing appears in 
those reports relating to the jorm of the proceeding ; onl v 
that Comberbach mentions that Sir Samuel Astrey difmand- 
cd of the prisoner *> what &c :" Whereupon he prayed 
the benefit of his clergy. And this seems to have been 
properly within Sir Samuel Astrej/^s province ; though 
none of the civil part of the business might be so. The 
form of the bill itself is quite a cirtV proceeding. And 
the entry of Armstrong v. Lisle is on the plea-side, upon 
a roll of Miihaelmas Term 8». W. 3. No. 561 . It may 
be seen at full length in Tremain^s pleas of the crown, 
pa. 20 to 2T. Where see also the entries of Goreing y. 
Deering M. h •/•2. pa. 15 to 20. and Orbell^ Vid. u. 
Ward^ //. 3. 4. J. 2. pa. 27 to 99. and Ki/lcgrew v* 
Vincent^ Trin. 4 J. 2. pa. 29 to 32. all of them, appeals 
of murder. The three cases of Castel v. Bambridge and 
Corbet^ and Pj/ley. Grant ^ and Parry y. Nichols^ hap- 
pened almost within the same year, and were all of them 
prior to the Act of Parliament of 4 G. 2. c. 26. " that all 
^^ proceedings in Courts of Justice should be in the 
f^ English language.'* I was present at them all; and, 
for curiosity, will mention the form of arraignmg the 
mppeaih in the first of them^ Mr. Filmer^ counsel for 
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1770. ^^^ appellant, arraig^ned it in La w^ French ; and then 

Mr. Clarke^ the secondary on the civil side, read it in 

BIOBY. English. In the second, thcf appellant's counsel first read 

y^ it in Law-French ; and Mr. Clarke ^ the secondary on the 

KBirifEDT* ^^^^ ^^^^> '^^^ ^^ ^^ Latin. In the third case, Lord Ka^" 
mondj then chief justice, said that the right way was for 
the master on the civil side to read the appeal in latiiv ; 
and afterwards in English, if the appellee desires it. 

As this sort of action is so singular and so uncommon, 
And has not occurred for alqiost half a century, I was 
willing to preserve the memory of what I have above<9 
mentioned ; and will now proci^d with the present case. 

It first came before the Court upon Monday the^Slst of 
May 1770. ^ 

Mr. Walker^ on behalf of the prosecutrix, moved for a* 
writ of certiorari to be direpted to the justices t>f ouf 
Lord the King, assigned to deliver the gaol of Newgatey 
in and for the county of Middlesex^ of the prisoners 
therein being, at justice-hall in the Old Bailey^ in the 
suburbs of the city of London j to remoye intoihis Court 
all and singular appeals of whatever felonies and murders-* 
whereof Matthew Kennedy and Patrick Kennedy arc ap«* 
pealed before them^ 

Lord M-AiNSFiELp— Take your certiorari. But 
we give no particular directions about it ; you musi con* 
duct yoursclv'js as you sliall be advised.* 

* The occasion of bis Lordship!s adding these 
words was a doqbt that had arisen qn Saiuniajf 
last, ^^ whether there w^s not a differeqoe between 
a certiorari to remove a bill of appeal into this 
Court, and 3.zorit of appeal returnable in it ; as to 
the side of the Court on which the rule should be 
taken. Lord Mansfield was not theninCouit: 
but he now declarec( his opinion that the parties 
were, at their perils to make (heir application 
properly ; and tliat neither the Cour:t nor the offi- 
cers of it should interf(?re in directing them^ 
On Friday 25th May 1770.. 
The defendant Mcdlliew Kennedy wa6 brought into 
Court^by Habeas Corpuf directed to the sheriflf of Keni^ 
and also to the keeper pf Maidstone GaoU 

It Was an original isnit out of Chancery ^ bearing teste 
I 3646 ] on the SOtb of Aj>ril\Q^ G.,S. recitiA^ V' forasmuch as 
^f Ann Bigbyj widow, who was the wife of John Bigby 
^^ late of the parish of St, Maxgaretj . Ifestminstcr in the 
'* county oi Middlesex f labQur^r> hath given its security 
<' that the suit shall be prqsecMtied, by Kobefrt JBig6j/late 
<< of the parish of St. Morgaret ff^estminster in the 
<^ county of Middlesex pWfterer, fMid Joseph Bfovming 
f f late of tbe same ^lace bricUa^er;^'' theitiofe wef pom^i 
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mand you that you attnch Matthew Kennedy late of the 1770. 
parish of St. Margaret Westminster in the county of 
Middlesex labourer^ arid Patrick Kennedy late of the same . big by 
place.' labourer, by their bodies, accordini; to the y, 

law arid custom of Engiandy so that we may have them kcnn£DY, 
before us on the morrow of the Ascension of the Lord, 
wherever we shall then be ^n England^ to answer the afore- 
said Ann of the death of the aforesaid John heretofore her ' 
husband, whereof she appcaleth them : and have you 
then there this writ. 

This writ was returned, as io Matthew Kennedjt/^ by 
John Toke Esq 5 sheriff, and PUilip Detillin keeper ; 
and his person brought into Court, as above. 

The writ and return were ordered to be filed. 

Mr. Serjeant Glynn moved that he might be committed 
to the marshal. And he was so. 

Mr. Serjeant Gli/nn then moved, that the appellant, 
being in Court, might count against this defendant Mal^ 
thew Kennedy. 

She thereupon delivered in the appeal to Mr. Benton^ 
secondary on the civil side ; who read it. 

It was as follows — 

Easter Tkrm in the tenth year of the reign of King 
George the third. 

Middlesex — A ND now, this day, to wit on Friday 
to wit — -^*" the morrow of the Ascension of our 
lord in this $ame term, l>efore our lord the king at JFcst^ 
juinsteTy comes Matthew Kennedy in the custody of the 
shcriflf of Kent^ in Court here brought by virtue of the 
Writ of our lord the king of Habeas Corpus to him the 
said sheriff of Kent and to the keeper of his majesty's [ 2647 ] 
gaol at Maidstone in the county of Kent directed ; and 
Patrick Kennedy in the custody of the sheriff of il/idcSfe- 
5ejr, in Court here brought by virtue of the writ of our 
lord the king of Habeas Corpus to him the said sheriff of 
Middlesex and to the keeper of his Majesty's gaol of 
Newgate in the city of London directed ; and are instantly 
committed to the custody of the Marshal of the Marshd" 
sea of our said lord the king before the king himself, 
there to remain until S^x. And the aforesaid Ann Bigby 
-widow, ^bo was the wife of the aforesaid John Bigbyj 
likewise comes here now into Court in her own proper' 
person, and by bill instantly appcaleth the said Matthew 
Kennedjf and Patrick Kennedy , being in the custody of 
the marshal of the Marshalsea of our Lord the now king 
before the king hin^self, of the de^th of the said John 
Bigby formerly her husband. And there are pledges of 
prosecuting her said bill, that is to sa^, Robert mgh^ 
of the parish of St. Margaret Westminster in the said 
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1770. / county of Middlesex plaistercr, nnd Joseph Browning of 
' the parish and county aforesaid bricklayer : which said 
BIGBT ^''^^ follows in these words, that is to say, Middlesex ta 
y^ wit, — Ann Bigbj/ widow, who was the wife of John 

KBNifEDY. ^^S^l/ ^^^^ of the parish of S/. Margaret fVestminster ivk 
the county of Middlesex labourer, in her own proper 
person instantly ajipealeth Matthew Kennedy/ late of the 
parish of St. Margaret Westminster in the county of 
Middlesex labourer, and Patrick Kennedu late of the same 
place labourer, being in the custody of the marshal of 
the Marshalsea of our lord the now king before the king 
liimself, of the death of the said John Bigby who was 
her husband ; for that the said Matthew Kennedy and 
Patrick Kennedy ^ not having the fear of God before their 
eves, but beijig moved and seduced by the instigation of 
the devil, on the 24th day of December in the tenth year 
of the reign of our said sovereign Lord George the third 
kinff of Great Britain and so forth and in the year of our 
lord 1769, about the ninth hour in the evening of the 
same day, at the parish of St. Margaret Westminster 
aforesaid in the county of Middlesex^ with force and 
arms^*^, in and upon the said John Bigby in the peace 
of God and of our said lord the king then and there being, 
feloniously, wilfully and of their malice aforethought, did 
make an assault; and the said Matthew Kennedy ^ with a 
certain iron poker of the value of six-pence, which hethe 
said Matthew Kennedy in his right hand then and there bad 
and held, him the saidJbAn jBigAy inand upon the hinder 
part of the head of him the said John Bigby then and 
there feloniously, wilfullyand of his malice aforethought 
did strike ; giving to the said «7oAn Bigby with the said 
iron poker, by the stroke aforesaid, . in manner aforesaid^ 
ip and upon the said hinder part of the head of him the 

r S64S 1 ^'^ John Bighyy one mortal wound, of the length of 
two inches and of the depth of half an inch ; of which 
mortal wound the said John Bi^buj on the said 24th day 
of December in the year aforesaid at the parish aforesaid 
in the county aforesaid did languish and languishing did 
live, and afterwards on the saia S4th day of December ia, 
the year aforesaid, he the said John Bigby at the parish 
aforesaid in the county aforesaid of the said mortal 
wound died ; andthal the said Patrick Kennedy feloniously 
wilfully and of his.malice aforethought was present aiding^ 
helping, abetting, comforting, assisting and maintaining 
the said Matthew Kennedy the felony and murder afore- 
said in manner and forni aforesaid to do and commit. 
And so the said Matthew Kennedy and Patrick JfCennedy 
feloniously wilfully and of their malice aforethought did 
kill and murder him the said John Bigby^ against the 
peace of our said Lord the King bis crown and dignity 
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ire. And if the said Matthew Kennedy/ and Patrick lT7(k 
Kennedy will deny the felony and murder aforesaid as 
aforesaid char^-d upon them, then the said Jnn Bigbj/^ big by 
who was the wife of the said John Bigby, is ready to v. 

prove the said felony and murder against them tliQ said KENSifiOt. 
Matthew Kennedy/ and Patrick Ktnncdjf, according as 
the Court here shall consider thereof; and hath found 
pledges to prosecute her appeal. 

Witness Ann Bigby 

her 

Thomas Stamford Mark 

Mr. Widlace^ for the defendant, prayed Oj/er of tht 
4>riginal writ, the return* and the declaration*. 

JNothing further was now done. 

Lord Mansfield asked, if they had any objection 
to his l)eing taken away. 

And it being answered — " None ;'* 
He was taken away, by a tipstaff. 

AAerwards, on the same day, 

Patrick Kennedy j the other appellee, was brought 
into Court by the keeper of Newgate^ by virtue of a 
Habeas Corpus to him directed, and also to the sheriff of 
Jkliddlesex. 

The sugstance of the return made by the sheriff of 
3Iiddlesex and the keeper of Newgate^ to the Habeas [ S649 J 
Corpus directed to them, commanding them to bring up 
fhe body of Pataick Kennedy^ consisted of the follow* 
iiig causes of detention ; viz. a commitment of him (to* 
^ther with one Matthew Kennedy and Michael M'Ma* 
hon) on suspicion of this murder ; 2dly. A detainer by 
warrant of two justices, upon oat/i; 3dly. A like detainer, 
by the coroner's warrant ; 4thly. an order made at the 
delivery of the gaol of Newgate at the Old Bailej/^ on 
17th January 1770, ordering the said Matthew Kennedy^ 
Patrick Kennedy^ Michael- APMahon and John Evans^ 
standing indicted for the wilful murder of the said John 
Bigbyf and also standing charged for the like murder on 
the coroner's inquisition, to remain till next session; 
Bthly^ an order made at the said gaol-delivery of Netsh' 
gaie at the Old Bailey , on 2ist February 1770, ** Patrick 
'^ Ketmeduy attainted of the murder of John Bigby, and 
^^ ordered to be hanged by the neck until he be dead, on 
^ Monday next, and afterwards to be dissected and ana* 
^ tomized according to the form of the statute in that 
<^ case made and provided : but Mr. Justice Yatbs^ 
^^ who tried him^ for reasonable cause doth respite his 
^ executiaa for the space of one week^ according to the 
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1770, ** form of the statute in that case inatle and provided.''' 

6ihlj. a detainer by virtue of a respite of execution, 

BiGBT under the hand and seal of Ld. WnvMouTit, one of his 

y. Majesty's principal Secretaries of Slate, dated 24th />^- 

f^EK^iEDT* ruary Yllh^ signifying his Majesty's pleasure that the 
execution of the sentence, of death passed apon the said 
Patrick Kcrmtdy be respited for one wei'k from the time 
appointed for his execution. 7thly. a detainer by virtue 
of another respite of execution under Lord Weymouth's 
hand and seal, dated 1st March 1770, signifying the 
King's pleasure for a respite of his execution till further 
signification of his Majesty's pleasure. 8thly. a detainer 
by virtue of an order made at the delivery of the gaol of 
Nez£sate^ at the Old Baile?/, on 25th April 1770, ^'' Pat- 
*^ rick Kennedy^ attainted last session, of the wilful mur- 
*' der of John Bigbj/^ and received judgment to be cxe- 
*' cuted, and afterwards dissected and anatomized pur- 
*^ suant to the statute, Sfc. ; and having been respited. 
*' And at this present session of gaol delivery of Nezcs^afc^ 
** cometh Ann Bigby widow, who was the wife of the 
" said John Bigby cWceased, in her proper person, and 
** bringeth here into the Cout here a certain bill of ap- 
^^ peal against the said Patrick Kennedy. And upon 
•' this, it is said by the Court here, to the said Patrick 
^^ Kennedy^ now here being brought to tlie bar and 
** charged with the appeal aforesaid, that he imwediatcli/ 

[ S6jO J <• answer^ &c. And the said appeal is nofv here ad- 
*' journed until the next session. And that the said 
** Patrick Kennedy do remain until the next session. 
^ By the Court.'* 
And these are the causes, &c, 

R. Akermnn^ James ToKnshend^ and Joh7i SaX" 
bridge^ Sheriff. 

, The return being read, and the writ and return being 
ordered to be filed, 

Mr. Serjeant Glynn prayed that this defendant Pat* 
ricfc Kennedy might also be committed to the marshal. 

, And be was committed accordingly. 

, Serjeant Glynn then moved, that the appellant, being 
in Court, might count against him. She will give her 
consent to the count, a>; reaci by the officer. 

The Serjeant observed, that they proceeded now by 
9ILL againt the defendant, as 212 custody of the marshal » 
i^d he said, that the former procqedings would drop^ of 
course. He took notice, that the .count is joints againt 
Matthew and Patrick both. It is in possession of the 
officer of the Court. Tl^is is tbe.OQlv method, hesaidj- 
of proceeding against two who came hither from different 
custf^ies. ^ 
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i Mr. Serjeant JLdgk^ on the same side, (for the appel- 1770. 

}ant,) said, there was no other y^ny but this^ when the 

app^ is against ttco. There can't be two writs. bigby 

Mr. WaHac€y contra^ (for the defendants,) observed, v. 

that THIS bill was exhibited against Matthew^ before KENNEDr. 
JPatrick was in custodi/ : therefore it can't affect Patrick j 
though he *is now in custodj. And he insisted, that if 
they would affect Patrick b& being now in custody, it 
«nustbe by another 6t//. 4 Co. 47. b, cases of appeals 
and indictments. Mr. Wallace did not object against 
the former count's being read as against this defendant ; 
provided it bei» a xeril^ not as a bill: he agreed io its 
being now read; provided that the entry be made ac- 
cording to the &ct. 

Lord Mansfield — The entry must be made so. 
Mr. Benton then read the count over again. [ 2651 | 

Lord Mansfield — Do either of you pray any 
thing else ? 

Answer—" No." 

Lord Mansfield^ — Then the ofEcer must take him 
away. 

On Mondojf 28th Mat/ 1770, (Mr. Justice Aston being 

absent, sitting in the Court of Chancery^) 

. Mr. Walker^ for the appellant^ moved for a habeas 

corpus J to bring up both the defendants, this morning, 

in order to arraign the appeal. He said, they could 



have them before the rising of the Court. 



Granted. 



The defendants being accordingly brought into Court, 
before it rose, 

Mr. Walker prayed that they might plead. 
: Mr. Wallacej contra^ said they nad no copies of the 
writ or return, or declaration. 

Mr. Walker would have had it understood, that the 
former proceedings still subsisted ; and prayed that they 
might be arraigned upon the bill. 

nut the counsel for the defendants asserted, and tlie 
judges remembered, that Serjeant G/^;/nsaid,^ upon the • see last page, 
ibrmer occasion ^< that the former proceedings were at an 
^ end." 

Mr. Walker replied — We pursue the bill of appeal 

lodged at the Old. Bailey: we now pursue the same 

•woras. We pursue the former bill, in this bill; which 

ia a continuance of the former bill lodged at the Old 

BaUev. 

IjORD Mansfield — Do you pray that they may be 

.arraigned upon the count or bill read here in Court on 

JFWJoylast? 

\ . Mr. Widker Unsweied^ << that he dW 



♦f 
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1770. Lord Mansfield— Take that down; They are tit 

take il;e method that they think proper. 
Bi^BY ]vf r^ Benion informed the Court, that he had not tha^ 

^' bill here. It is tiled in the office : and he had had nd 

KEMNEDY. ^otjce to « bring it." 

Serjeant Gfynn desired that he might send for it. 
Lqrd Maiispibld — :You should have given notice; 
The record remains in the office, upon the file. The 
Court cannot give directions to send for it ; nor are thej 
to stay for it. You may apply to the officer to send for 
it ; if you think proper, if you had arraigned them on 
jFnW/iy, you might have asked for a plea. 

Mr. Benton sent to the office for the record. But it 
did not come in time t and, the Court being ready to 
rise, 

Serjeant Glynn moved to adjourn the appcial. H^ 
said, the officer ought to have had the recora m Court ; 
as the proceeding is de die in diem. 

Mr. Wallace and Mr. Dunninf^ exdiilpated the officer ; 
and said that the appellant should have given him notir^ 
'* to bring it down." But they have not even given. us 
oyer of the writ, return, and count. 

The Court, viz. Mr. Justice Willes and Mn 
Justice Blackstoke, (Lord Mansfield beinjir now 
gone, and Mr. Justice Aston in Chancery,) thought k 
right to wait a reasonable time^ for the return of the mes* 
Benger. 

And, in a very short time, he returned, with tiie re- 
cord. 

The record being now in Court, the defendnnts werii 
ordered down to the bar. 

Their counsel desired to he^r the bill read again. And 
it was read again, by Mn Benton. This was donis, befori^ 
they were actuall v taken down to (he bar; 
r 8653 1 Mr. WallAcej Mr. Dunning^ and Mr. Murphy;, bhi 
jected, on behalf of the defendants, to their being ar- 
raigned at the bar upon this bill ; which^ as thev alledg^^ 
vd, contained a fdlsefaet i which false fact^ if it stood 
upon record, might preclude them from shewing the truth 
or the fact. Tl^ false fact alledged in the bill was, that 
the defendants were both of them brought into Court Ift 
the same instant \ and that the appellant counted against 
both at the same time, both being then in custody of the 
marshal : whereas the truth of the fact was, that onfy on/t 
of them, namely Matthew^ was in custody of the marshal 
at that time, (the time when the appellant counted against 
Matthew.) ^^ Patrick was fiot then in custody of the 
* *^ marshal: and therefore the bill ought not to have 

<< alledged that he was." It ought to have recited the 
truth, << that Matthew was in bis custodjr ; and PaUidt - 
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^ not so.'* They prayed, therefore^ that the truth of the ITTO. 
fact might be rcconled, before the defendants were ar- 
raigned at the bur; as this bill contained thc»e false bigbt 
facts. v* 

Serjeant Glynn denied that there was any insitfficiency KEHKEDf . 
tpon the face of this bill. He insisted that they could 
not avail themselves of this objection, otherwise than by 
plea. The bill must be either quashed, or answered : 
and they don't move to have it quashed. The defen- 
dants ought therefore to be set to the bar^ and arraigned 
upon it. 

Mr. Dunning answered, that they could not plead tb 
it ; because such a plea would be averring against the 
record. 

Mr. Serjeant Leighj Mr. Walker^ and Mr. Davenport. 
for the appellant, argued that as the Court bad received 
Die bill, and the defendants h^^d not prayed to quash it^ 
it must be answered : and if they had a defence against 
it, or could take advantage of it, it must be by plea. 
They even asserted that tue fact alledged in the bdl is 
true. Fori l^*® whole term is considered as one day : and 
tfaerefore this is an act of one and the same day. iNTeither 
Matthew could object " that Patrick was not in custo- 
*' dy ;" nor Patrick, " that Matthew was not in custo- 
•* dy.'* At least, there can lie no objection in the mouth 
of Matthew : for, he was then in custody. Only one bill 
could be brought against both. This is the only me- 
thod; 

Mr. TFallace and Mr. Dunning urged, that the idea of 
the uerson who framed this bill certainly was, that both 
would be brought into Court, and both committed to the 
custody of the marshal ,^ at the very same time. Yet, 
Aotwitnstanding the fictitious notion of the whole term 
being biit one day, or a whole day being but as one instant, [ S654 } 
it is clearly true, in real fact, " that Patrick was not in 
^^ custody, at the time when this bill says that he was :'* 
nor waks he in Court, when the bill was arraigned against 
him. Therefore the Court had no authority to receive 
)he bin, as against him. 

The two JuncEs wdte of opinion, that they could 
not refuse the arraigning the defendants at the bar, upon 
dkis bin ; as there had been no motion made ^^ to quash 
•* it.*' The appellant ought not therefore to be preclu- 
ded frdm the liberty of arraigning them ; whatever ob- 
jections the defendants might be intitled to take, after the 
arraignment. 

The defendants were then set to the bar. 

SeiieantXft^A thereupon arraigned the appeal. Which 
iie did, by reading over only the bill itself ; passing over 
tBe memorandunx-part, or introduction to it. 
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Mr. Benton (ben read it, in the same manner ; begins 
fling where ilie Serjeant bc^gun ; and only changing the 
third person to the second, viz. altering ^^ he" into 
^^ you/' and addressing himself to the defendants. Ami 
he concluded ivith asking them separately ^^ whether 
** they were guilty of the felony and murder charged 
** upon them hy this bill of appeal, or not guilty." 

The counsel for the defenuants then prayed that it. 
might proceed no further at ptesent ; as they had hud no 
previous notice at all of being brought up hither this 
morning ; nor had had aiiy oyer of the origbial writ^ re- 
turn, and declaration ; and it was then understood to ho 
a count upon the original writ. Therefore it was not 
reasonable, they said, that the defendants should be cal- 
led upon to plead now directly. And yet they did not 
care to move expressly and explicitly for an adjournment 
of the appeal. 

Serjeant Glynn^ on the other side, declared that he did 
hot desire to precipitate the matter. 

The Court (the two judges) on their part, were 
not inclined io adjourn it, as from themselves^ without any 
motion on either side. They were not to interfere, thej 
said, one way or another, without motion from either 
side. 

Neither side, however, inclined to move to adjourn 
it. 

The Court at length saiid, that they saw no harm 
in adjourning it till next term, if the appellant did not 
object to it. 

The counsel for the appellant did not object to it. 
The Court thereup^^n made a rule to adjourn the 
appeal till Friday next after the morrow of the Holy 
Trinitj/ ; and remanded the defendants; and ordered 
them to be brought up a^^ain upon that dav« 

The Rule was in these words — The defendants 
being this day brought to the bar of this Court, 
and arraigned ; and being called upon to plead ; 
and the same being objected to, for want of suf- 
ficient notice; it is ordered that the appeal 
between the parties ba adjourned to Friday next 
after the morrow of the Holy Trinity ; and that 
the defendants be remanded into the custody of 
the marshal of the marshalsea of this Court ; and 
that the said marshal do bring the defendants 
into this Court^ upon the same day. 

By the Court. 

Note— it is usual to mention, on whose motion 
every rule of Court is made. But here was 
no mention of any counsel (either of the ooe 
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side or the other) on whose molion the present 1770. 
rule was made. 

On Ftiday 15th June 1770, the defendants were ac- bigbt 
cordii\:;ly brought into Court ; and the appeilnnt was v. 

also present in Court. The defendants were not now set kennedt. 
to the ban 

Serjeant Gl^nn moved, that the defendants might 
plead. 

. The counsel for tlic defei^dants objected, that they had 
not yet had oj/cr of llie origmul Krit, return, and decla- 
ration, which he prayed the first day.* Th(»y said they ^ 
Jiad examined the records in Court ; and there was no ^54^"** ^* 
such writ here : therefore it was out of their power to 
take copies of it. lu ChUd^s case, 1? Btdstrode 19. the 
Court ordered the Sheriff to return his writ presently. 
Tbey ought to brin<^ it into Court. 
: Serjeant Glynn (h*nied that they were obli^ifed to bring 
it into Court. \Vc have nothing to do witli it. We 
|iavc not the legal custody of the writ : wc cannot give 
bycr of it. 

The Court (Lord Mansfield, Mr. Justice Wil- r oggg i 
I.ES, and Mr. Justice Ulackstone,) were all of opinion, L J 

that as it ap|)eared iipon the return of the sheriff of Kent 
and the kee|)cr of Maidstone Gaol to the habeiis corpus 
directed to theni,+ that ihexcwas an original zorit ; and 
as oyer of it had been prayed and ^ granted; they ought + V. ante, p. 
to have it, before any further step can be taken to oblige ^^^^^^ 
tlicm to plead ; and the appellant ought to produce the ^^1, ' 
record. 

liCt them be remanded. 

On Tuesday Sd. July 1770, * 

Serjeant Glunn notified, that they intended io bring 
up the defendants to-morrow; and to argue ^' that the 
** Court ought npt to have granted oyer of the zorit.^^ 

It was answered, by the Court antl the counsel for the 
defendants ^^ that this oyer had been granted long ago 
'' (the i?Mh of yiay^) in a preceding term:" and Air. 
Justice Aston (now in Court) intimated, that if the 
Court had granted oyer when they ought not to have 
granted it, it was error * 

TuE Court thought it would be improper and in- 
c6nyonient to enter into a solemn argument upon this 
question, upon the last day of a term, (as to-morrow 
would be :) but, upon Serjeant Glynn's observing, that 
though it should not be solemnly argued, yet it was ne- 
cessary that something should be done ; and, at least^ 
tke appeal adjourned ; 

A Rule was made, to bring them up to-' 
inorrow. at the sitting of the Court. 
FS 
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Next day (U'ecbwsdaj/ 4(li Ji//// 1770.) 
The defendants being' brought f/i/o Court, (not set at 
the bar,) 

Mr. Cox moved, on behalf of Ihe appellant, that the 
appeal mi^j^bt l>o adjourned till next teru>. 

The Court granted the motion ; and ordered 
the defendants to be 

REMANDED. ^ 

The Rule was — The defendants being thi^cTaj 
brought into Court, it is ordehed tluit the said 
defendants be again remanded into the custody 
bf the marshal 'of the marshalsea of this Court ; 
and that the- appeal between the parties be ad- 
journed until Tuesday ivext after the morrow of 
all Souls next coming. 
On Tuesday this 6th of November 1770, being the first 
(lay of the jiiesent Michaelmas term, 

The defendants were brought into Court, by a habeets 
corpus^ applied for by themselves. 

Serjeant Glynn moved, that they might plead. 
Mr. ^rfl/Zflce moved, that fhe appellant might be called. 
The Appellant was accordingly catted — " Ann 
*^ Bigbj/y come forth, and prosecute your appeal against 
*^ Matthew Kennedy : or he will be discharged :^ this 
was repeated three times in each cause. But. the appel- 
lant, tnougl^ thus called upon three times in each cause, 
did not appear. 

Mr. Ual/ace thereupon moved, that the nonsuit might 
be recorded* 

Lord Mansfield — Let the nonsuit be recorded. 
Mr. Walldck then moved, that the defendants might 
be remanded into the custody of the marshal. 

Lord Mankfieli>— Let the defendants be remanded - 
into the custody of the marshal. 
See upon this subject, 2 Hawl'uCs P. C 
eh. 23. pa. J55 & 161. 



Tuesday 11th 
Nov. 1770. 



Trover lies 
•gainst a Cot* 
tom-Hoase 
officer for 
seising goods 
iiot liable. 



Tinkler xerstis Poole and anothef« 

npiIIS was an action of tuover for goods seized by.ii 
-^ custom-house officer, it was a parcel of herrings 
seized by him for not having satisfied the salt«duty^ aiuL 
carried by him to the king's warehouse. It was agreed 
that they were 120/ scizable : and the only qnestioa was 
^' whether this species of action lay against the officer^ 
" for seizing them and carryinff them away.*' 
Serjeant Ulifmy for the plaintiff^ argued that it didi 
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The rowrrrs/ow, lie said, was (he substnntial part' of the 1770* 
action: '1 lie trover is tictitioiis. The defendant had no 
authority to take them. He took them wrongfully. He tinkler 
was a \vron<j-docr. He acquired a tortious property of v. 

tb'em in himself. POoiiE. 

Trover lie^ in similar causes. It lies against a sheriff, 
for the unlawful conversion of the goods of a bankrupt. 
] Burrow J 20 to 37, Cooper and another, assignees of 
William Johns a bankrupt, against Chittj/ and fifackistorty 
sheriffs of hondon, A tortious taking is, in itself, a con- 
version. 

There is indeed a single nisi prii/a case reported in 
Bunburj/^l. Mich. 1720, at Guildhan Sittings after that 
term, before Ld. Ch. Baron Bury ; Etrick v. an officer 
of (lie revenue. Uj)on an information of seizure of goods^ 
there had been a verdict for the defendaiit : who afler- 
\Tards brought trover against the officer, for the goods. 
The Attorney General objected, that troxer did not lie 
for these goods, (for that the seizure of them and putting 
them into the custom-house warehouse could not oe said 
to be any conversion to his own use;) but trespass^ or 
itespass lipon the case; and Mr. Attorney insisting uppi^ 
n?ipecial verdict, and the Chief Baron inclining to be of 
that opinion, " that trover would not lie ;" the plaintiff 
chose to be nonsuited. But this is no solemji determi- 
nation. 

Lord Mansfield said, Mr. Bunhurj/ never meant 
♦hat those cases should have been published : they arp 
very loo>e notes. 

Mr. Justice AVilles mentioned another case iu 
Bunhurj^ pu, 80. Trin, 1721. Israel v. Etheridge et al\ 
\s here Baroii Price said that it was nnzc nliowcd and taken 
for law " that trover did not He against an officer, for 
** seizing absque prohahili causa; but trespass would.'- 
Haron Montague was of opinion^ " that neither trover 
^* nor trespass wouVl lie; because the seizure i§ not cow- 
** tra pacem : but tiiat trespass upmi the casCy setting 
** forth, that the seizure was absque prohahtli causa^ 
*' would lie." Baron Page was of opinion, *^ that tres«- 
'* pass, or case for the consequcjitial aamages, will lie." 

Mr. Dunning^ for the defendants, remarked upon the 
case last cited, that it appeared by it, that the thre^ 
Barons, Price^ Montague^ and Page^ all concurred in 
the opinion " that trover would not lie." 

Lord Mansfield — It is a very loose note. It makes £ 9069 ] 
Bapron MoNi ague say *^ that trespass would not lie." 

Mr. Justic^e Willes mentiohtid the ca^e of Kenicot 
V. Bogan in Yeherton 198 : which was trover and x;on- 
version of two tons of wine, taken for prisage. 

Lord Mansfiei^d, who tried the present cause^ said 

F3 . 
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1770. he saved this point, upon the cases cited out of Bunhury, 
by the counsel for the defendants. But nothing is clearer; 
' TINKLER than " that trover lies^ ]t is a hjrongful conversion^ 
V. let the property be in M^honi it will. 

FOOLE. The case of Chapwan v. Lamh, in 2 Siratfge 943, was 

mentioned by Mr, Wallace \ which was subsequent td 
the others, lieinc: in Michaelmas Terra 6 G. 2. Jt was 
trover against a custom-house officer for 14 shirts, a 
night-gown, and cap, seized for non-payment of duty ; 
which were stated, nr4;alively, and " not to be itn ported 
** as merchandize." The plaintiff had judgment ; with- 
out any objection \o its being an action of trover. 
[6 Dpni.300.} The Court ordered the Postea to be delivered to 

the Plaintiff, 

Note— As to the two caJ^es in Bunbury^ viz. 
Etriche v. an officer of the revenue, pa. 67, and 
Israel v. Elhcnd^e et al. pa, SO. in the third term 
after the former; I v«»ry strongly susixrct them to 
be a continuation of *he same case. The owner of 
the goods, findin£: that his action of trover met with 
so much opposition, chose to give it up; and seems 
to have immediately broirjrht his action of trespass 
against the officers : which is the subject of the lat* 
ter case. The names ^' Llricke^\ and ^^ Elhe* 
^^ ridge ^^ sound very nearly alike, to the ear; 
though they have less resemblance, to the eye, when 
written. 1'he only difficulty is, that in the former 
case, Etriche seems to be the owner of the goods ; 
in the latter, Eihcridge and others seem to be the 
officers of the revenue. But this difficulty vanishes, 
upon the supposition that Mr. i^i/w^'wrj^'.v were loose 
and inaccurate notes, not intended for more than to 
refresh his own memory : for, no sort of inaccuracy- 
is more frequent amongst note-takers, than an inat* 
tent ion to the precise names of the cases, and the 
transposing the names of the plaintiffs and defen-^ 

CoggQ 1 dants. Now, su])pqsing such a transposition to have 

. happened, in taki?!g r////^r of these two notes ; the 

whole difliculty is at an 'Cnd, and the apparent dif-^ 
ference reconciled. 
# 

Sjf^ino!**^ IIopwQop versus Adams, 

Jndfiineiit can- A JUDGMENT was entered up by an attorney's 

T^h^^^^t^^ ' ^'^^^ ' ^^^ "*^ *^*^ "*^"™^ ^^ *'■"• ^^^^» ^ regular 
tomlyn clerk attorney ; but without Mr, Cobb^s Jtnowledge or con- 

without the sent. 

ttMt^ertknow- i^fr Wallace had therefore moved, on behalf of the de- 
^ ^^* fendant^ to set this judgment aside^ as an irregular one. 



HOPHirOOD 

Y. 

ADAMS. 
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1770 
Mr. Dufming^ on behalf of the plaintiflT, insisted very 

Mronuoiisly upon its being a regular one. The attorney s 

clerk, who entered it up, was employed by the plaintiff, 

niid used the name of a regtdar attorney. Whatever 

penalty he may have incurred, or however he maybe 1-3 j^^^^^. 

answerable for his conduct, yet the judgment is regular. ^^^.] 

Uut 

LoRp Mansfield, Mr. Justice Willes, and Mr. 

Justice AsHiiuiisT, (Mr. Justice Aston being absent, in 

Chancery,) were unanimous that it was irregular, and 

pught to be set aside. 

Judgment set aside. 



Busu versus Bates. No^Lrf 

1770. 

MR. Dunning shewed cause, on behalf of the plaintiff, U|>on a jadg- 
why common bail should not be accepted. ment ofnoii- 

The action was brought upon a judgment of nonsuit, tiff caqnot*!^ 
merely for costs. held to bail 

Mr. Dunning endeavoured to distinguish this case, forthecosu. 
fmm that of an action brought upon a judgment, where 
the original debt was under ten pounds, but the judgment 
i»9 by addition of the costsj raised to upwards of ten 
pounds; (in whid^'case, the defendant is * not holden • V.antc, voL 

to special bail.) tnl' Bemher 

t But Lord Mansfield and Mr. Justice Aston were «. GibtM. [and 
so far from allowing such a distinction, that they thou£:ht 4Durn a70.] 
it rathei less reasonable to hold to si)ecial bail, in the ["^2661 J 
present case than in the case alluded to. 
Mr. Lucas was for the defendant. 

Tub Rule was made absolute, for accepting cont" 
mon bail. 



Tuesday SOtb 

Rex versus Woodfall. 1^'ov. 1770. 

fl^mS cause first came before the Court, on Friday 22d g„uty afprint- 
-*- June 1770. ing and pub- 

Mr. Lee then moved, on behalf of the defendant, to J^^^^^j^jjl^^ 
slat/ the entering up judgment against him^ upon the vcr- SouforV libel 
diet found in this cause.f bad. 

A cross-motion wa& made at the same time, by the r^vide^d letter 
counsi'l for the crown, for the defendant to shew cause to Almon in 
why the verdict should not be entered according to the ^^^^^^ o^ l»bel 
legal import of the finding of the ju ry . ^^'^ 

It was an information agaiust the defendant, by the 
Attoraey-Genejralj for printing and publisbing in th^ 
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1770. Public Adverlizer, a seditious libel signed 'Junius. 

Upon the trial, the jury found him guil(^ of the print'-. 

BEX ing widpublishingjOSLY. 

V. The Count granted tules to shew cause^ 

WOOSFALL. upon each of these two adverse motions ; and 

ordered them both to be brought on upoq 
the same day. 
Accordingly, on Tuesday 3d Jufi/ 1770, cause was re- 
clprocally shewn, on each. 

Serjeant Gfi/nn and Mr. Lee argued for the defendant; 
Mr. ThurloWj (Solicitor General,) Mr. Mi>rtonj Mr. 
Wallace^ Mr. Dunning, and Mr. Walker, for the crown. 
On the part of the defendant, it was insisted that the. 
verdict, as found, did not amount to find Mr. Woodfall 
guilty of the charge in the information ; but rather to 
acquit him of it. For, he is charged with printing and 
publishing this as a libel, with a malicious and criminal 
intention : but the jury find him guilty of printing and 
f S6B2 ] publishing, only. W hatever the jury do not find im- 
, plies a negative : but this goes further ;. it says expressly^ 

that they find this and this only. 

A criminal motive goes to the construction of the of- 
fence : a criminal intention is its essence. And this th^ 
jurv have negatived. 

They are judges of law and fact, as far as law is in* 
Tolved in Act. They may take this upon them : and 
here they ha'ze done so. They meant to acquit him of 
mil criminal intention : and one of the jurymen has made 
an affidavit ^^ that he meant to acquit him of all criminal 
** construction : and if he had thought that that couM 
^' not have been thus done, he would have acquitted 
*' him." Therefore this can't be considered as a verdict 
of conviction by twelve jurymen.. A verdict ought to 
be found clearly, fully, and distinctly : it can't be sup» 
plied by inference ; neither can it be amended by any 
notes of the associate, in a criminal case. 1 Salk. 53^ 
Rex V. Bold. 1 Salk. 47. Rex v. Kcate. 

They also cited Cro. Jac. 810. Co^ v. Laneday ; and 
Yelverton 106 ; and Drury v. Dennis; 2 IloUe^s Abridge 
mtnt 693. Title, " NTerdict," Letter S, pL 5. between 
Baugh and Philips, referred to by Ld. Ch. J. Vnughan 
in the case of Rowe v. Huntington^ Vnu^han 75, 76. 
Who there says ^* that findiiig the point in issue^ by 
*' way of argument, in a general verdict^ is never per*- 
^^ milted ; not though the ai]gument be necessary and 
<^ conclusive." Tb^e can be no supply by iniendivvetit, 
in any case ; much less in the preient^ wbeM it i§ imposo 
sible to supply the verdict by intendment) because de 
body can know what the jury did intend, or by what 
rule, or upon what principk ttey decidMl i onleia iflU 
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davits from the jurymen were allowed to be read. Ano- 1770. 
ilier aiithoritj Uiat thej cited, was the case of Shellei/ v.^ 
Alsop^ in Icekerion 77, 78. which was a finding ot the hex* 
assumpsit by foreign implication ; ^^ wliich is not good, v. 

f^ (as k is there said,) upon any general issue :" and it woooFALfi. 
is there laid down, ^* that the jury ought to give their 
verdict precisely according to their charge.'' 

They insisted,- that the verdict ought to remain in the 
xsords of the jury ; without expunging any of their words, 
or substituting others in their places, or controlling U em 
under any pretence of legal construction. 'I'hcy ought 
to be left as they stand ; that the defemlant may have the 
benefit of a writ of error io the house of lords, if the opi- 
nion of this Court should be against him. 

They hoped, however, that the present finding would j- 2663 ] 
be esteemed by the Court to amount to an acqmital of the 
defendant. 

Bttty if the Conrt should not go so far as to hold it 
tantamount to an acquittal, there ought, at least to be a 
venire facias de novo. Jt certainly is not a conviition : 
and if it be not an acquittal, it can be no more than an 
imperfect verdict. And if a verdict be intperfeft^ there 
must be a venire facias de novo- But we hope for his dis- 
charge, as upon a rerdtct of not guilty. 

On the part of the prosecution, it was argued that the 
present verdict could not be considered as a verdict of 
not guilty. It positively and explicitly finds him guilty 
of the printing and publishing : and it don^t import any 
B^atioii of his gailt, as to the rest. The word *^ onlj/ ^ 
does not import the exclusion of any thing but fads : it 
ma'i exdude conclusion of laxs. 

It is certain that a verdict can*t be amended in matters 
offaci: but it may be perfected in point o( form. The 
omcet takes his note short : but the necessary finishing 
of the sentence may be supplied. The substance and 
matter of this issue is sufficiently found : the Court may 
order it into a proper form. The law here implies the 
intention. The printing and publishing was all that the 
jttry were to inquire about. This verdict is not impcr- 
itct ; nor b there any need of supplying any thing by 
ifU€ndmeni. The intention must' ne collected from the 
libel itself. The intention is the gist of the offence. The 
Yerdict ought to be entered acconling to the tnie mean- 
ing and intention of the jury. Something is always to be 
mckled Io ^«cry veidict ? the entry is never in the very 
identical worcts used by the inry ; which are always con- 
cise, and not foH and fbmal enough to stand supported 
mgaiast a writ of error. 

Whether a jiity may tit may not take upon themselves 
U j/aAgfs mt ttiMeiift of law, they must at least do it at 
their peril. But here they have not done it at all : they 
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1770. have not determined, that fhis paper is not libellous. So 

that whether they may at their peril do it, or whether 

REX they may not, they have not here risqued that peril. The 

V. import of their verdict is a general hiidiiig of the facts j 

urooDFALii. wiliiout expressing any sense of their own upon the law. 

f 2()C4 J In i\\G ease of the A'lwg" against Beerc^ reported in 12 

Mod. 'Zl'S. 2 i<n1k, 217. 1 Lord nat/w, 414. Cartheio 

407. and Holi 4^2. the jury, as to the zo, ilirrg and collect- 

ing of the libels only, find him guilty, proui in indicia^ 

viento supponitur : and as to all other things charged in 

the indictment, prceter sniptionem et colUclioninij they 

find him not guilty. Tlie charge was for composing, 

making, writing, and collecting several scandalous false 

and seditious libels. The finding was — " quoad scripti" 

** onem ct colltctionem Uhelhrum in hidictamenlo nieniio^ 

" nut* tantum, quod defeudens est culpabiUs ; et quoad 

*' totum residuum in eodem itidictnmeuto eontenly quod dt* 

^\fendens non est inde culpabilis.^^ It was holden "that 

" the bare writing and collecting tlic libellous matter wai 

. ^' criminal ;" and " that the general finding shall be 

*' taken to be criminal." And Turf on and Rokcbi/ cited 

some cases to prove, " that the writing of a libel, with- 

*' out publishing it, was punishable by indictment." 

They also cited Moore 194. 2>yer363. Ilobart. 51. 
Moore 888. 2 Lev. III. and, to prove, that the word 
** only*' might be rejected, 2 Saunders 380. Co. LM. 
927. 

Serjeant Glynn replied ; enforcing the former argu- 
ment, and denying that the case of Beere^ or other cases 
BOW cited, were like the present case. 

Lord Mansfield — It is much too late in this term, 
for any thing to be further done in this cause, with an^ 
effect. Let it stand over to next term. ^ 

Cur ADvis', 

On this day (Tuesday 20th November 1770,) 

His Loiinsiiip delivcrec' the opinion of the Court, 

This comes before the Court upon two rules: ihe first 
(obtained by the defendant) *' to stay the entering up 
judgment on the verdict in this cause;", the second 
(obtained by the Attorney General, *^ that the verdict 
*^ may be entered according to the legal import of the 
" finding of the jury." 

The last rule must, from the nature of it, be first dis- 
cussed ; because the ground of argument upon the other 
cannot be settled, till this is disposed of, 
r 9665 J Upon this rule, it is necessary to report the trial. 

The prosecution is an information asainst the defen- 
dant, for printing and publishing a libel, in the Public 
Advertiser^ signed^* Junius :" the tenor of which is set 
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0ut, with proper averments as to the meaning of the 1770. 
libel, the subject matter^ aiid the persons^ concerning 
ivhich and of vvhom it speaks ; with innuendos filling hex 
up all the blanks, and the usual epithets. v. 

In su|jport of the prosecution, they proved, by Nnthn* woodfall, 
fiiel Crpwder^ ** that lie bought the paper produced and 
** twelve more, from Co/fufd the defendant's publisher, 
f* in the defendant's publishing-room at the corner of 
*' Jvy^lane ; that he goes often there; has occasionally 
*' seen the printing*rooin ; and has had papers in the 
** printing-room." 

Fhey read the paper produced : and tlie tenor agreed 
with the information. 

George Harrh^ register of pamphlets and news-papers, 
proved " that the defendant, by himself and servant^;, 
** paid the duty tor advertisements in tfie Public Adver- 
*Miser. That the defendant had paid, himself; and all 
** the payments were in his account. That ihe del'en- 
^^ dant has made the usual afhdavit ; and has b:^*n al- 
^* lowed the stamp-duty for such papers as were unsold. 
'* That the duties for advertisements in the p'p<»r in 
^^ question were paid by the defendant's servtnt; and 
** the receipt given on the defendant's account." 

William LeCj clerk to Sir John Fielding^ proved ''that 
** he oillen carried advertisements for the Public Adver- 
** tiser, to the def**ndant's at the corner of Ivu^lanc. 
** That he generally paid rejidy money. That he has 
** seen money paid to the defendant for advertisements; 
♦* and be had a receipt from the defendant, signed by 
*' him, the 29th of Novnnher^ for £.^2 for printing aa- 
•* vertiscmeuts in the Public Advediser." 

On the part of-tlic dcfcndanl^ they called no witnesses. 

His counsel objected to some of the innurndos : but 
ihe J principally applied to the jury, to acquit the de- 
fendant, from the paper bting innocent, or not liable to 
the EPITHETS given it by the information : or, that the 
defendant's intent in publishing did not deserve the epi* 
thets in the information. 

There was no doubt but that the eviJence, if credited^ [ 2666 ] 
amounted to proof of printing and publishing by the (fe- 
fcndarU.* 

There may be cases where the fact proved as a publi- 
cation may be justified or excused as lawful or innocent. 
For, no fact which is not criminal in case the p per be a 
libel, can amount to a publication of which a defendant 
ought to be fouud' guilty . 

But no questioi) o( that kind arose in thif cause. 

Therefore 1 directed the jury to consider *' whether 
<^ all the inuendos and all ihe app'it fit ions to matler and 
<( persons made by the information, were, in their judg- 



S6G6 Michaelmas Term 1 1 Geo. 3. B. R. 

1770. " ment, the trite meaning of the paperJ*^ If ibey 
thoufi^ht othcruHsr^ they should acquit the defendant: 



but if they agreed with the inform at wtiy and believed thfe 
V. the evidence as to the ^uhlication^ they should find hiiD 

WOODFALL. guUilf/. 

If the jury were obliged to find whether the paper was 
a libel ^ or whctlter it wiw a libel to such a degree «« to 
ilcscrve the epithrts given it by tl»e information ; or 16 
require proof of the 'express inlmt of the detenchmt iri 
printing and publish ih,^, and of its biina: malicifnis to 
such a desrree as to deserve the epithets givt^n it by the 
information, then this direction was wrof^g. 

In support of it, 1 told them, (a^ I have, from imlifi- 
pensable duty, been obliged tcil everf/ jury upon ctery 
trial of this kind,) to the following effect. 

That *' whether the paper, meaning as alleclged ** by 
^' the information, was in law a libf.l," was a question 
'of lawy (fl) upon the fare of the record : for, after con- 
Tiction, a defendant may mpve in arrest of judgment) if 
the paper i% not a libel. 

That all the epUheis in the ivformalionvnett formal in-' 
ferencen oflah^y from the printing and publishing. 

Tliat ru) proof oi express malice ever was required; 
and, in most cases, i« impossible t^ be given. 

That the verdict iinds only what the laxs infers ftovBL 



(a) It is a question of fcurrilit?/ ; and how can that be a 
question of law ? by St, fV. 2. c. 30, '' the justices shall 
*' not compel t!ie jurors to give a general verdict in mtstzc 
^' but if they voluntarily will let the verdict be admitted 
" sub sm) periculoy^ this statute as appears iii 2 Ind. 425, 
extends to all actions nnd all i^stufs, and also to pleaa of 
the crown at the king's^ suit. 

In the trial of the seven bishops, though the Court was 
divided in their opinion whether the petition, for pre- 
senting which, the defendants were indicted, as for 
niaking and publishing a libeU did in law amount to a 
libel, or not, yet one -of the four judges of the King's 
Bench except the Chief Justice expressly ass<*rted, that 
that i)oint wa« a natter of law, and therefore to be de- 
termined by the Coart ; and not by the jury ; and two 
of tlie judges, viz. Hoi.jloway and Powell ieft it to the 
jury as a matter to be determined by them* and decfauned 
to them their reasons for thinking it not a lil)el-- ^e 
Foster ^l^ 302. 10 State Tri. App. fSG.] Jlolfs Rep. 
ess. 5 Mod. aOQ. Dver W6. lAimb. Jm. Lib. J . c. 
IS. m. 177, 178. Ed. iSbS. 5 Jdod. fiOfi. Cro. Cir. 
SS8. 



» f 
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the Cici, Tlierefore, after conviction, a defendant may> 1770. 
by adidayif , lessen the degree of his guilt. 

That wlure an Act in itself indifftrcNty if done with a rejc 
particular inlcMit ^eroz/^ev criminal ; there the intenl must v. 

oc proved and found : but Mliore the Act is in itself i/;f- wooDFiLi:** 
Inzcfufj (as in this case,) the proof of justification or excuse 
lies ou the defendant ; anJ in failure thereof, the law im' 
plieff a criminal intent. 

TiiEJuRV staid out a great while, many hours. At 
last, they came to my house; ((he objection ^^ of its 
being ottt of the county^ being cured by cofisent.) In 
answer to the usual question put by the officer, the fore* 
Jfian gave their verdict in these words — *^ Guilt}/ of the 
*' the printing and publishing only^." Nothing mprc 
j>assed. 

TJie Officer has entered up the verdict literally ; 
^ritbout so much as adding the usual words of reftrrence, , 
t:b connect the verdict with the matter to which it re- 
Xited. 

Upon this, the tvso rules I have stated were moved for. 
Upon that obtained by the Attornei/ General^ the 
^iffidaxit of a juror was offered by the counsel for the 
Wlefeudant. 

Bui we are all of opinion, '^ that it can iwt be re- 
iMjived." 

Where there is a doubt, upon tlie judge's report, as piVin. 47il 
to what passed at the time of bringing in the verdict; 
thtre the ujfidaxits of jurors at by-standers may be re* 
ceived, upon a motion '' for a new trial," or '^ to rec- 
" tify a mistake in the minutes :" but an aj/idavit of a 
juror never can be read, as to what he then thoagfu or 
intended. 

This motion consists of tzco parts ; first, to fill up the 
formal words of reference;" the second, to omil the 
word only,^^ 

We are all of opinion* " that tbe^rs^ is a technical 
^^ omission of the clerk ; and i>Hght to be set right .*" ns 
to the sccondy ^^ that the word onlv must stand in the 
verdict." 

There is no ground from any thing which passed, to 
explain the sense of the jury so as that the officer might 
tavc entered a general verdict. 

No argument can be urged for omitting the word 
^' cnlify^ which does not prove ^^ that it can have no ef^ 
^^ ftci tiUugh inserttd.^^ And therefore it is a question of f 2G6S 1 
law. upon the iice (tf the verdict. 

THsDiPeKDANT^s motion must be considered upon the 
gnmndof the word ^' oii^" standing. Was it omtt/(?(f, 
there could be no doubt. 
^ Gttil^ of puQltDg tuid publishifig/* where there is 
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1770. po other chivrgQ:^ is " GuiiiXY :" for, nothing morels id 

he found by the Jury. 
HEX In the case of the King and UlUiams^ (he jury foiinct 

V. the defendant " g»idty of printing and publishing the 

wooDFALL. North-Briton, " N\ 45." The clerk entered it up, 

** guilty :'* and no objection was ever made. 
[Bnllcri78, Where there are wore charges than one, "guilty of 

»tr«ngc 4ai.'.] some, ^^ onfu^^ h an acq fallal na to il\e rest. 

Hut iri this in formal ion, thefe is no charge except for 
printing and publishing. 

Clearly, there can be no judgment of acquittal :. 
because the fact found by the jury is the very crime they 
were to try. 

The on/j/ question is ** Arhcther, by any possibility, the 
'^ word only" can have a meaning which would affect or 
** coutradici tlie verdict. '^ 

'* That the law, as to the subject-matter of the verdict^' 
'* is as 1 have stated," has been so often unanimously 
agreed hi/ the zchole Cbi/r/, .upon every report 1 havei, 
made of fx trial for a libel, that it would be improper to 
make it a qiiestion nozCy in this placd. 

Among those that concurred, the bar will recollect the 
deady and the living not now here* 

And we all again declare our opinion •^ that the direc-r 
" tion is right and according to law." 

This direction, though often given with an express re- 
quest from me " that if there was the least doubt, they 
" would move the Court," has never been complained 
of in Court. And yd if it bad been wrong, a new trial 
i^ould be of course. It is not now complained ofJ 
r orro 1 Taking then the law to be according to this direction,' 
L *"^*^ J the question is ',^ whether any meaning can be put upori 
" the word only^'* as it stands upon the rcdordy which' 
" will affect the verdict." 

If they meant to say " they did not find it a Uhcl^^ or 
•* did not find the epithets^'* or *' did not find any ex* 
" press malicious intent ;" it would not affect the verdict, 
because none of these things were to be proved, or found^ 
either way." 

If, by ^^only^'* they meant to say " that tiey did «of 
find the ^^ Meaning put upon the paper by the infomta" 
tion/* they should have acquitted him. 

If they had expressed this to be their meaning, the' 
verdict would have been inconsistent and repugnant; for, 
thev ought not to find the defendant guilty, unless they 
find the meaning put upon the paper by the information : 
and judgment of acquittal ought to nave been entered, 
up. 

If they had expressed their meaning, in any of the' 
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Other ways, the verdict would not have been afieclcd ; 1770. 
mid judgment oufrht to be entered upon it. 

It is impossible to siy, with certainty^ ^^ whnt the ^^-^ 

jury really " i/iV/mean/' Probably^ they had different ^' 

meanings. woodfall. 

If they could possibly mean /hat which, if e.tprc^srdy 
would ncquit the defendant, he ought not to be concluded 
by this verdict. 

It is possible, some of them might mean, not to find the 
zshole sense and explanation put upon the paper by the 
inueiidos in the information. 

If a doubt arises from an ambiguous and unusual word 
in the verdict, the Court ought to lean in iavour of a 
rehire de novo. 

We are under the less difficulty ; because, in favour of 
a defendant J though the verdict be/i///, the Court may 
grant a new trial. 

And we are all of opinion, upon the whole of the case, f^. P.acc. Jw 
** that there should be a venirk de novo. * lijc King ^, 

Mr. Attorney General said, the ori'^incU paper was lost ; Simmons, MS.] 
or, at least, was never returned back. grrn 1 

LoED Mansfield. Nothing of that sort will vary L *"'^ J 
the justice of the judgment. 



Tuesday SOtk 

Blesaro airainst Hirst and Another. ^°^' ^'^^* 

THIS was an action bron'jht against the defendants Thn holder of 
who are partners intnide, as indors.Ts of a bill of ex- * bill of ex- 
change. The defendants pleaded the general issue. p^J^,ft«^t*for 
And on the trial it appeared in evidence, that WiUiam acrcptaiice 
Topham^ of Leeds^ in the county of Ibr/-, on tiie 8th n»'«t give 
day of March 1769, drew a bill of exchange on Messrs. "efiiredVL" 
Klolz^ in London^ bearing date the same day, for £30. accipted. 
ayable six weeks after dtite, io the defendants or order, 
or value received ; who indorsed it to the plaintiff. On 
the l&tfa March J the plaintiff who resides at Bradford^ in 
Icorshirey sent the bill to Lewis and Martin his corres- 
pondents in London; who received it on the SJst March^ 
and on that day or the next day after presented it to 
Messrs. Klotz on whom it was drawn, for acceptance ; 
Irho then refused to accept it. On the 2^d of April 
which was the day on which the bill became due, it wa» 
presented by Lewis and Martin^ and protested for non-^ 
payment. That Tophanij the drawer, continued in credit 
till the 1 1th o{ April: soon after which, a commission of 
bankrupt issued against him — that no notice was given 
•f the refusal to accept the bill : but on the S9th of April ^ 
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mo. the plaintiff ^ve notice to the defendants that Mcs$m 
K/otz had refused to paj the bill ; and that it was re- 
turned, with charges of protest. On the 2d of May^ one 
of the defendants called ai tl»e plaintiff's in his waj froai 
AiRST. i,is own house to Leeds ; and told the plaintiff he would 
take up the bill as he Came back t but on his return, he 
said he had Hceri adrised that he was not boand to do it. 
rlaintifF had a verdict for J^30 subject to the opinion of 
the Court of King^s Bench upon the question ^'whetber 
^ under the circum.$tances of this case the plaintiff is in* 
*^ tilled to recover." 

James tVallnce for plaintiff. 

Jolm he.e im defendants. 

r 2671 ] 

[See 1 Duni ^^^ ^^* therefore was thai an inlafNl bill of exchange 

7IS. 2 Diirn was drawii by Topkam upon Messrs. K/oix ; and was in* 
757. 7 Durn dorsed by the defendants to the plaintiff; who presented 
'**^-* it for acceptance. It was refused to be accepted. The 

plaintiff kept it in bis hands three weeks, without giving 
fwtkc to the person fron» whom be received it, ^^ Ihal it 
" had been refused to be accepted.'* \Fophani remainecl 
in j?ood credtl during* these three weeks ; and then failed ^ 
before the time of payment came. . 

The question was " whether the plaintiff, the holder 
** of the bill, could recover of the person from whom he 
'^ re«*nved it ; when he had thus neglected to give hint 
^* notice of the refusal to accept it,^^ 

Mr. Davenport argued it for the plaintiff i Mr. Lee 
for the defendants. 

Mr. Davenport said that no such notice wa& necessarjh 
to be given. He owned that it might have been moxe 
candid^ to have given it: but he denied thai tbe^ law' 
required it. At common law, there was no need to pre^ 
scut au inland bill of exchange for acceptance. The, 
SiSir 4 Ann. r. 9. extends the protesting of uiland bilU oi 
exchange given by 9 <&* 10 W. 3. c. 17. for non-payment j 
to tlie case of non-acceptai^jc : bat neither of these XeXA 
^e away the reiaedy upon the bill itself^ which the 
payee before had. 

Mr. Lee said, tl^ question was not ^^ whcthev the! 
holder of the bill was obliged \i> pceaent it for accepianoe. 
Here, b& did prcseut it ; and ii was lefused : and the 
hidoi'scr of the biU otight to have been apprised of it. IC 
any damage happens for want of notice, the peraeit who 
neglects to give the notice ought to be the auflfeiev. It 
is a fraud, to conceal it. Other peisoss Hey be' erealljp 
injured by such conccalmei^. Topkam lemtined tklte 
Weeks in good ccedit : so that ilie indorser nigha h«w 
saved hiiwieifj if he bad had aetke of the rdasal to ae^ 
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cept. He cited 3fo/%, Lib. 2. c. 10. § 15. and Mare- 1770. 
wA's* advice concerning bills of exchange, 1670. p. 50. 
(in the small edition ;) and the case of HeyUn and blebard 
others v. Adamson^ in my second volume, pa. 669. y* 

Mr. Davenport J in hi^ reply, cited 1 Ld. Raym.liS. hirst. 
and 3 Baco«*s Abridgement 612. Title " Merchant and CT Le««M»- 
" Merchandize,'' letter L. No. 7. of the protest— <« A ""**^ 
^^ protest does not raise any debt 4rc." 

Lord Mansfield observed, that this is a matter of 
great consequence to trade and commerce ; especially, in 
this country, and at this time. This is an inland bill 
made payable to one man, and indorsed by him to a 
third man. This third man tenders it for acceptance : 
and it is refused. He keeps it three weeks, without f S672 J 
giving any notice of such refusal to accept. He ought 
to have given notice of this refusal, and not to have con- 
cealed it ; and, by not given notice, has taken the risque 
upon himself. The indorser of the bill is imposed upon. 
The person who neglected to give the notice oqght to 
suffer for it. 

The question is not *' whether he was obliged to prc- 
'^ sent it for acceptance.*' He has done so : and it was 
refused. 

There is no difference between an inland bill and * v. «Bte, 
a foreign one, in this case. They are both, now, upon ^®'' ** P* ^^** 
the same foot : Hej/lin and Others v. Adamson^ in this 
Court.* 

Mr. Justice Willes and Mr. Justice Ashhursi con- 
curred in opinion with his Lordship. They held, that 
the holder of the bill ought to suffer for having neglected 
to give notice to the person from whom he received it, of 
the drawee's refusal to accept it. Apd Mr. Justice 
AsuHURST added, that it was understood (upon inquiry) 
to be the practice of merchants, as well as agreeable to 
the reascm of the thing, that notice should be given. 

Mr. Justice Aston was gone into Chancery. 
Ordered that the Postea be delivered to 
the Defendants. 



Connor versus West. Not. mo. 

THIS was a writ of error from Ireland, brought by the J,"en*"foffifty 
defendant in ejectment, against nrhom the judgment «cres of furn 
of the King's Bench there was given. ynd h«t?>. »t 

The dcscriiJtion the premisses demanded was " fifty ^Jiioai^i. 
^ acres of furae and heath,'- and <^ fifty acres bf mookie f^imr how 
" and marsh." : »uc*ofs»ch 

7oL. V. . G 
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1770« The objection >vas, the ooi specifying or ascertaining 

tJ^e quantity of, each species. 

cxnrxfl/E T^T. Walker argued for tbe plamiiff in error ; and citecl^ 
^* as in point, Cro. Car. 678. MartyHr..Nfch&ls; which 

*^*^* traA error of a judgment in an ejectionefirma. The error 
assigned was, becaase tbe declaration was of a messnage^ 
^nd forty acres of land meadow and pasture thereto ap- 
pertaining ; and that it was not dislinsuishedy how much 
there was in land^ how much in meadow, and how much 
in pasture : tiierefore the judgment was l^versed. He 
also cited 1 Salh £54. Knight v. Syms ; where the judg- 
ment was arrested, because ejectment lies not of twenty 
acres arable and pasture^ without shewing how much of 
the one and how much of tbe other. 
[Q.sWilsss<] Mr. Davenport y contra^ for tbe defendant in error, 

cited Cattin^hani t. Itingy reported at large in my first 
tolume, pa. 6l^to6SI. 

Lor to Mansfield — It has been determined orcr and 

orer, (a) that such exact and precise certainty is notre" 

* V. ante, 144. quistte in ejectments ^ as in apracipe.* A, praecipe in a 

**'t*^!6!Mtiifi3i '^^ action requires exactness and precision: but an 

an c^s9 ejectment is a fictitious action, contrived for eas#, dis- 

l^**"^Si W^ch, and saying exi)ence;t and has of later times, 

- *^* •scwd • ^u taken with more latitude than formerly. And though 

ii has be^n often said^ ^^ that tbe descriptions ought to 

'^ be so certain that the sheriff may be able to anow^ 

<< without any Information from the plaintiff, what he is 

'^ to give possession oti^ yet, in truth and fiEict, the 

^' sheriff delivers possession at the % Shewing of the 

Jlaintif^ aoa at the peril of the plaU^tiff ; who is, at 
16 peril, to take possession of no jbore than he is intitled 
to. I remeiQber an issue directed^ to try whether the 
sheriff had delivered possesion ptoperIy> according to 
the lecovery.(ft) 

The Court a^rmed the judgment. (Mr. Jus- 
tice AsiroN was absent, in chancery.) 

JvbGMBVT AFFIBMED. 



X V. ante 

erf to 6si. 

accords 



{a) Wheresoever the phintiff is to recover per visum 
juratorum^ there ought to be six of the jinry that have 
biid the view, or kupwfi (b<3 laud ia question^ so tliatli# 
be ^ble to put tbi^ pbuAti^ iq poBsasslQn if he veooveTi 
Co. Lit. 158, b. 

(*) VUk Qmpf SVJf (liAt wl^atif haie m4 mn^t be 
wdeistood of a pi^dpe^ in an ndrana suH liKl ii«( of • 
prsM^ipe for suflSsring a oammDn recovery. 
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ITTO. 
8to!7elake, who ftc. agaimi Babb. sTONSLAiLS 

V. 

V11HIS vas a question upon the Stamp-Act of I jtnn* 3Abb. 
^ Stat. 2. e. as. h 2. which enacts « that if anj p«r- sJ^ Vt^^ 
^ son gball write or caiiae to be written part df any writ, i aoo^S^ t. 
^ mandate, bond, affidavit, or other writing in resjpect ess. $2. 
^ whereof any duty is parable, on any piece of venum t^ * da?'f 
^ &c, whereon there sIuiU have been before written any oeJ.'s. c. ^!j 
^ o^Aer writ Src. in respect whereof any daty is payable, 
^ befone such vellum Spc. shall be again stamped / or 
^ shall fraudulently erofe the name of any person, or 
^ any sum, date, or Other thing, or ctt^ £^ any stamp 
^ from any piece of vellum Sfc. with intent to use sucn [ ^'^^ j 
^ stamp for any other writing in respect whereof any duty 
^ shall be payable ; every person so offending shall for- 
^ feit £20 with costs. 
The following case was i^ted and reserved at tiie 

aasiies, and afterwards argued by the two seijeants who 

signed it. 

Devon, ss. At the assises held at the castle «f ExHer ip 
and for the said county <m Thursdm tike ninth 
day of August in the year of our JLord 1770, 
hefote the honoaraMe Edward WiUes Esq ; 
one of the justices of his majesty's Court of 
Kin^s Bench and the honourable Sir WilUam 
Henry Ashkurst knight one t>ther of the jus- 
tices of his majesty's said Court of King^9 
Benchy justicl^ assigned S^. 

J4MIN Stok£Lak£ who flues as 1 
well for our Lord the King ai >I^ In Uie Kiss's 
Between for himself, | Bench. 

and 
A BE AH AM Babb JDeft. 

This is an action brought for the penalty specified in 
tb^ seoond seciido of the atatute of the 1st Aam Sl/ft. 2* 
$ap. itSd. wh^eiein the plaiatiffin his first couiit dectajre^ 
tihat the said de&ndant, not rcigarding the Statute in 
^och <;afies lately made aiMl provided nor iearing the 
acnaUy iheceiA contained, after the five and twentieth 
dff 9( Merck ia Uia year of our X^ord 1703, to wit on 
Aht firat^day of Decemktr ia the/ear of our lord 1769. 
ft Tot»€9 in tbs aaid county of /jf^^pon, wrote a^d qauj^ 
U^ be wvittiin upon n jiiece oif iiaper^ jNuct W* >a wriliny 
to isik i^imm Sk mun ke) wad mf> 4»ppn the 4^u|b^ jniep^ 
of fnpar ^*t¥m p^ flif « "tmSMg \s^ vit iJ^h^ <2npj^, 

G9 
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1770. John Mare ;) the same writing purporting to be that the 
said defendant thereby made, ordained, constituted and 
sTONELAtLE appointed, the said James Slonelake in the same writing 
y, mentioned his true and lawful attorney for him and in 

BABBk his name and for his use to ask, demand, and receive 
money of aiid from one Samtiel Jutsham then late of 
Dartmouth in the said county but then residing in JVira?- 
foundland in America, and of and from all and every other 
person and persons whomsoever resident or being in 
*N^ewfoundland that stood debtor or debtors to him the said 
defendants, by bond, bill, mortgage, specialty, note of 
hand, simple contract, or otherwise howsoever ; in re- 
spect of wliich said writing so partly written and cadsed 
to be written by the said defendant as aforesaid, several 
duties were then and tl^erc payable to our said lord the 
r 2675 1 ^^^ ^^^S ^y force of the Statutes in such cases made and 
L J provided, and on which said paper therp had been before 

then written other matter, to wit, another letter of at- 
torney from the said defendant to other persons, in respect 
of which said other letter of attorney, several other duties 
were payable and paid by virtue of the several Statutes 
it such cases made and provided ; which said part» t>f 
the said writing so written and caused to be written by 
the said defendant as aforesaid were so written before the 
said piece of paper was again marked or stamped accord* 
ing to the Statutes in such cases made and provided ; 
contrary to the form of the Statutes in that case made and 
provided : by reason whereof, and by force of the Statute 
in such case made and provided, an action accrued to 
the said plaintiff who sues as afpresaid to demand and 
have of tne said defendant for himself the said plaintiff 
and our said lord the king the sum of twenty pounds, 
parcel of the sum of sixty pounds in the plaintiffs de- 
claration demanded . 

The defendant pleaded nil debet : and on trial at the 
last assizes for Deoon, a verdict was found for the plain- 
tiff on the said first count in the declaration; subject 
to the opinion of this honourable Court on the following 
case. 

That in the year 1760, the defendant then in Englaniy 
to wit at Neztton in Devonshire^ made and executed a 
letter of attorney, written on paper properly stamped, 
thereby constituting and appointing two persons thereia 
named his lawful attorneys for the same purposes as th^ 
letter of attorney herein after set forth, which said fint 
letter of attorney was dated the 27th April 1760, (and the 
execution thereof attested by two persdns who wrote ihdf 
names aswitness^s thereunto.) And nothing having be6ii 
received or done under the letter of attorney, (except thai 
one of the persons therein authorized^ earned it to Nem* 
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foundland^ and often applied to said Jutsham for thie debt, 1770. 
though without effect ;) that on the gOth April 1769, the 
defendant then in England^ to wit at Torquay in Devon- stonelakk 
shire, erased the names of the former attorneys, the date, v. 

«nd the names of the witnesses in and upon the said paper babb. 
mriting ; and before the said paper was again marked or 
stamped according to the statutes in such cases made and 
provided in regard to paper upon which shall be engros- 
sed or written in England^ any deed or letter of attorney, 
^ain sealed and delivered the said paper writing, thereby 
parporting that he constituted and appointed one James 
Sianelakc (who was then likewise in England) his lawful 
attorney for the purposes therein mentioned ; which re- 
ezecution thereof was attested by two other persons (viz.) ' 

John Cross and John Mare, and the name and addition 
of James Stonelakcy and the name of John Cross and John [ 2676 ] 
Mare were then written upon the erasures, in the place 
of the former attomies and witnesses ; ana the dale al- 
tered, from the 27th April 1760, to the 20th April 1769 ; 
wlficli said letter of attorney, so altered, follows in these 
words (r IS.) know all men by these presents, that I, 
Abraham Babb, of Newton Abbot, in the county of De- 
voir, merchant, haye made, ordained, constituted, and ajy* 
pointed, and by these presents, do make, ordain, consti- 
tute ana* appoint James Stoneldke, of Cockington, in the 
county aforesaid, mariner, my true and lawful attomev 
for me, and in my name, and for my use, to ask, demand, 
and receive of and from Mr. Samuel Jufsham, late of 
Dartmouth, in the county aforesaid, but now residing in 
Newfoundland in America, and of and from all and every 
other persoq and persons whomsoever resident or bein^ in 
Newfoundland^ that stand debtor or debtors to me, by 
bond, bill, mortgage, specialty, note of hand, simple 
contract, or otherwise howsoever ; and upon non-pay- 
ment thereof, the said Samuel Jutsham, and such other 
person and persons so being indebted to me, his and their 
executors and administrators, for me and in my name to 
sue, prosecute, implead, or proceed against for the same, 
io such manner as the law in America will justify ; and 
to do all and every other matters and things whatsoever, 
as can or may be lawfully done for the recovery of my 
uid debts, or settling any other matter, cause, or thins 
whatsoever in Newfoundland; and upon payment thereof, 
or of any part thereof, for me, and in ray name, and for 
my uiie, io give proper discharges therefpre ; giving and 
hmbj fi^nting to my said attorney, and respective^ my 
fall ana absolute power and authority \i\ the pren^ises, i)s 
efectually as if I was personally prqscint. In witness 
whereof I have hereunto set my hand and seal ; dated this 
twentieth day of April 1769. Abraham Boibb* 

GS 
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•lOKJBLAKE 

V. 

BABE. 



SknUA BBd deliTered in the presence of as, John Cr0$$^ 
John Mare. 

Tbe present case inT0lvi:>8 two questioBs. 
Pint — If any stamp dnty was at the time in question, 
m. the SOtb Jpril 1769, pajable, in lespect of any letter 
of Bttomey maile in England^ to impower the attornej 
thcrebj intended to be appoiated to act for any of thie 
]Mirpotes mentioned in tlMi said Irtter of attorney above 
setiortb. 

Secondly— Whether by any erasure or alteration made 

in the letter of attorney in question by the ikfendant, hie 

r or^v 1 ^ ^^cci to the penalty sfieeified in the 9d section of Ike 

i ^'^ J Statnte of the first of Queen Atm^ via. Siai. 9dL Clkt^ 

SSA intilnled ^^ An Act for preventing frauds in her 

^ Mk^tf^s dnty upon stamped vellum, parchmeni bkI 

J. BaHMd, for plaintiff. 
J. Glymi, for defendtmt. 

The Court (Lord Mansfield, Mr. Jualioe 
WxLivEs, and Mr. Jvsiioe Ashhurst) ivere clear that 
the duty was pajrable ; the deed being made ia En/^laad : 
Mid they were as clear, lliat the defendant was^ subject to 
me penalty, upon the second question. However,^ (key 
thoujptit tlie plaintilT bad done ri^t, in taking only one 
penalty. 

They uoanimonsly ordeced the r oerBA U> be de^ 
Uv^iDed to the pbuntifil 



Saturday, f4tu jj^x ver. Ba&tholombw WiBSHip and William 

Nov. 1770. ^ 

GBUNWEI.L. 

triier'^ot ^f^IS was an indictment against the defendants, for imi 
he made at ''- ^fi^i^ <m order made at the general Quarter«8es» 
SessioDB for ^nm^ of the peace holden at McrpetkySn and for tbeoomty 

STai^r"^''^* of jVbrtJtf/micrtimrf. 

[Sect6 Vin. The in^ctnient states. That at the general Quarter** 
4Sf . Dong. Aessi^ne of the peace of the Lord the King, holden for the 
^^^'^ county of NorthMiberland^ at Morpeth in the county 

aftmfsaid) on ff>d!pvef(/ay the 11th dayofJanudry^ in the 
ninth year erf* tlie reign of our Sovereign Lord Geoi^ the 
Thihl, King of Great Britain, &c. before Gat^ Ayrdey^ 
iMmel Selby^ and William Wmrd^ £sqs. and others their 
jfenow jusftiees of our said Lord the King, assigned U 
heef the peace in the county aferesaid, dnd also to hett 
mM determine divers ftlonies, trespasses, and other min* 
deneiMioiirs, c6niMitied within tfte said county, it wns 
OBDBBEB bv tftt MM jusaces Biid coiift ttien^ as AAawv^ 
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to wit, ^ Margaret Rkhlieu having an aMcnrsucs of two IftO: 

^^ SbilliDgs a week, payable to her oat of the township 

'^ of CoHfridf^e^ of which, the sum of jg6. 4f . is mow in uvt 

^^ mrrunr ; it is oidered that the sam c be immediately paii y. 

^^ Id her; and it is ordered that the said alhmance of Jb. wtKSHtP 9£ 

^^ a week be con ti5 uejd to be paid by t/ie said towtiikip of oitoaw^Lt. 

^' Corbridgej to the said Margaret Rieklieu; the said 

^^ township of Corbridge appeadng, and not shepwing 

^< snfidenC canse to the contvary c" as bjr the said order 

of Court is manifest and appeareth. Of which said order, 

JSaartholomew Wiuskip^ late of the tow'nship of CerbridgCy 

in the parish of CorbridgCy in the said eoftnly^giMllenian, r ggyg .1 

SHid friUiam ChrunweU^ late of the same {daor, fittWier, 

Overseers of the poor of the township ^f Corkridge afore* 

said, afterwards, to wit, on the 17th da j of Apm, hi ti^> 

year i^resaid, at the township aforeiaid, in the piwish 

and couatty aloresaid, had notice ; they the said BdrUtohr 

mew Wimhip and WUliam Grmwellj tiieir dvly hi that 

behalf not regarding, on the said 17th dav oiAwil^ hi the 

year aforeaaid, and eontiaaally afierwardi wilil the takkie 

of this inqaisstion, at the town aforesaid^ in tibe pafm 

afixrsaid, is the county aforesaid, unlawfully, wwuttvj 

ebsthiately , and coaiemptuoasly , did refmt to fiogf lo tm 

said Margaret Richlieuj the said sum of £6. 4j. so in ah* 

asAK, and to pay to the said Margaret RUMiem^ the said 

ALLOW ANCB oftwo SkUSngs oweck, as by tiic<0iid order 

they the said Bartholomew Winship and fVHUmn Grtm^ 

wcU were nBC|iitrod : although to pay the sane, Ifley Ae 

laid Bartholomew Winship and friUiam GrunweUhsLYe 

often by the said Margaret JtichlieUy been requested, to 

wit, at the township aforesaid, in the parish and covintv 

aforesaid ; in contempt of our Lord the King, and his 

hws, to the eyil example of aH others in the Iwe oase of- 

fendiBg^and against the peace of our said Lord the King, 

his ciown and dignity. 

To this, the ddendants pleaded << that they were not 

" OUILTT." 

This indictment came on to be tried at the last assises 
boldcn for the county of Northumberland^ before Mr. Ba« 
loa PfiEROT : when it appeared in evidence 

That at the general Quarter-Sessions of the peace 
holden at AInwicky in, and for the said county^ on the 7th 
da^ of Oeiober 1767, an order was made in the words fol« 
lowing, that is to say — 

Margaret RkhHeu^ widow, Isabell Cutter^ widow, &c. 
Ac. Ac. of the township of Corbridge — it appearing to 
^is Ck>urt, that a regufaNr poor-house is established in the 
township of Corbridge ; and that the said seTend persons 
had each one month's notice given them ^^ to go into the 
*^ said poor-house •f'^^ and that all arrears of their respec«* 

G 4 
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^770. live allowances were paid up to the end of the said month ; 
it is ordered, that the said several persons do immeuia- 

REX TKLY 60 TO AND CONTINUE IN THE SAID FOOR-HOUSE, in 

V* ojder to their being maintained and provided for tlierein: 

wiNSHip & and that if thej^ do refuse to go and continue in the said 
GKUNWBLt. poor-house for the purpose aforesaid, that then the aUam^ 
once to the said several persons from the township, do, 
from the expiration of tne said one month, cease and be 
na longer payable. Given under the seal of the sessions, 
Qi;m> -I ^^ ^^ sessions aforesaid. 
L *^™ J . That afterwards, to wit at the general quarter-sessions 
of the peace holden at Morpeth^ in, and for the said 
count J, on the 11th day of January 1769, an order was 
made in the words following, that is to say — Ma rgaratb 
RiCHLiKU having an allowance of two shillings a week, 
payable to her out of the township of Corbridge^ of which, 
the sun^ of £6. 4iS. is now in arrear, it is ordered, that 
the SAME be immediately paid to her : and it is also order« 
ed, th^t the said allowance of 2s » per week be conti- 
nued to be paid by the said township of Corbridgey to 
the said Margaret Richlieu ; the said township a}^ar* 
ifi^y and not shewing sufficient cause to the contrary* 
Given under the seaLof the sessions, at the sessions afore* 

said.. 

^ That the defendants were overseers of thepoor of the 
s^d township of Corbridge ; and had due notice of the 
last mentioned order. 

It further appeareth in evidence, that the pauper was a 
wopian of nineiy»two years of age, labouring under great 
bodily infirmities. 
. That B, poor-house had been erected at Corbridgey three 
years before the order stated in^the indictment. 
. That the defendants, the overseers, refused to pay the 
allowance; insisting ^' that she should go into the worh* 
house J according to the order of suspension." 

Wliereupon, a verdict was given against the defen- 
dants ; subject to the opinion of his Majesty^s court of 
Kings Bench, *^ whether the defendants ought to be con- 
victedj or not." 

Ja. Wallace, for the prosecutor: 
Tho. Walker, for the defendants. 

The Court thought the general question to be 
of vast consequence to the system of the poor-laws : and 
Lord Mansfield expressed an approbation of work- 
bouses. But they gave no opinion, at present, upon the 
merits ; holding the sessions-order to be bad and illegeJi 
upon the face of it. The sessions canH make such an 
original order. See S& 4 IV. & M. c. 11. % 1 1. 9 6?. k 
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^. 7. ^ I. 17 G. 9. c. 38. M. I Stra. 10. Rex v. Inha- 
l>itants of Hyzvarth. 

PehCur* 
Let judgment be entered for the defendants. 



DAris and Johdak v. Jambs. [ 2680 J 

^I^HIS was an action against a common carrier, for not An action lies 
•*• delivering goods sent by him : and the only ques- Jf^'^JJl.^^y 
tion was, ^' in zohose name the action ought to have been the consignor 

" brought." of th« goods, if 

The fact was, that Davis and Jordan, the present p^^^T^a!^ 
plaintiffs, were manufacturers of cloth, at Shipton'MaUet. rier. 
And their declaration charged, that they being possessed [^ i Pum. 
of cloth, as of their own proper goods, delivered the same ^^' g^iirfc 
to the defendant, being the common carrier, &c. and re- ^s\\ 33f J 
quested him to deliver it safely and securely, for them, 
to one Elizabeth Bozoman, at the Three Nuns at White 
Chapel; which they undeitook to do, for a reasonable 
price payable and paid by the said plaintifiis to the defen- 
dant ; but the goods were lost, and never delivered. The 
defendant pleaded ^^ not guilty:" and the plaintifiis ob- 
tained a verdict. 

The defendant's counsel (Mr. Serjeant Davy^ Mr. Ser- 
jeant Burlandy and Mr. Hotchkinsy) moved for a new 
trial; objecting that the action ought to have been brought 
in the name of the consignee of the goods, and not in the 
name of the consignors : for that the consignors parted 
with their propeHv^ upon their delivering, the goods to 
the carrier ; and tnat no property remaineu in them after 
such delivery. And they citedf, as to the point of pro- 
perty, the case o{ Knight v. Hopper, 2V. 8 TV. 3. Cases [S. C. Skin. 
tempore Holt Ch. J, pa. 8. and the case of Godfrey v. ^^'^ 
Furzo. 3 Peer Williams 185. and hee and others v. 
Prescoiy and some other cases. 

Mr. Serjeant Glynn and Mr. Mansfield, of counsel 
for the plaintiffs, answered, that the present question 
does not turn upon the strict property. The carrier has 
nothing to do with the vesting of the property : it does 
not lie in his mouth, to say that the consignor is not the 
owner. He is the owner, with respect to the carrier : 
who has undertaken to him, and was paid by him. He 
was therefore servant to the consignor ; but had no con- 
nexion at all with the consignee. And many such ac- 
tions have been brought by the consignor.' 

Lord Mansfield said, there was neither law 
nor conscience in the objection. The vesting of the pro- 
perty may differ according to the circumstances of cases :_. 
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1770. ^^^ ^^ ^^^^ "^^ enter into the present question. Thb is an 

action upon the aorreement between the plaintiffs and tbe 

HEX carrier. The plaintiffs were to paj^ him. Therefore the 

y^ action is properly brought by the persons who agreed 

SALTASH. '^^^^ J^iro a"d were to pay him. 

(Mr. Justice Aston, was in Chancery.) 
Mr. Justice Willes and Mr. Justice Ashhurst 
concurred with Lord Mamspibld. 

Rule discharged, unanimously. 



Wbtfv likcre is HT^E defendants were prosecuted by an informatioQ 
aofTCiiBetiMd -^ in nature of a quo watranto: and a verdict being 
of noUccof an foand against them, they moved for a new trial. The 
corporation; it oniv c^uestion was upon the validity of their eleciion. 
cumot be dis- This was originally a borough by prescription ; and. 
{^ITfi v'**'* afterwards obtained a charter. Tlie charier prescribed 
Wpi. n,i5. no particular place of election: but the usual plaet vruA 
4 Dum. 482] the Guildhall ; and tfie usual noUce was by the ringing of 

a bell; which used \o ring at 8 o'clock, at 9 o'clock, and 
then to toll from ten o!clock till the time of meeting. But 
the election now in question ^vas iwl made at the Guild' 
holly but at an Inn within the town ; and was upon a 
by^-daj/y and without the usual uotice ; for, no belt wa$ 
ever rung at all, upon the occasion. But all the electors 
who were intitled to notice, had personal notice ot thi% 
meeting flFt the inn, and of the business to be transacted at 
it : and all the electors were present, except two ; and 
were unanimous in the election. The two absent electors 
did not live within reach of summons : and therefore, it 
was said, they had no right to notice, nor had any thing 
to do in this matter. 

The counsel for the defendants, (Mr. Widmore^ Serjt. 
Glymty and Mr. Dunning^) argued that tbis was a ^ood 
election ; and that thou^n the usual notice was not given 
by ringing the bell, yet it had been supplied by other and 
better notice ; and all who were intitled to notice were 
present and concurred unanimously, 
f 2682 ] The counsel for the prosecution, (Mr, Serjeant Davj/^ 
Mr. fVallcey Mr. Impey^ Mr. Mansfieldy and Mr. Walker^ 
insisted on the necessity of giving the usual notice by 
ringing the bell; and that aUth^ electors not Ijeing pre* 
sent, the unanimous concurrence of those that were there, 
was immaterial, when two of their whole number were 
absent. 
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The case of DroUwitch was mentioned, temp. Prat. 1770. 
Ch. J. ^ 

The Ipswich case was also mentioned ; where the signal bjuc 
was bj blowing a horn. t. 

And Sir Christopher Musgrave*s case, a^inst the mayor saltash. 
otApplebee: where, it was said to be holden, 'Uhat where 
f^ there is no regular sununons, erery elector ought to be 
^^ present and concur." That election was at public 
house, upon a general invitation to drink a glass of wine t 
aad the whole transaction was sudden, unnotified, and 
by j^urpriase. See 1 Stra. 5Si. 2 Li. Rwm. 1338. and 
a fuller MS. note of my own, Pasch. 10 G. 1. 1724. 
B.R. ^ ' 

Lord Mansfield— Nothing is more certain, dian 
that there cannot exist a valid election, upon a bv^da^j \rf 
sttrprize. Notice must be given to every member who is 
witain the limits of summons. In Corbet Kynastcm^s 
case, only one member was unsummoned. And personal 
^mmoBft must allow reascmable time to the person sum- 
moned. 

But this is only where no other method of summons 
or notice is established; as, for instance, by a bell, a 
horn, &c. 

Here, by the usa^e, the notice must be given by per- 
sonal summons to those who are within the limits of the 
borough. Birt that is only part of the usual notice, (a) 
There must also be a belimngut Sand 9, and then to toll 
from ten to the time of meeting. This canH be dispensed 
with : it is necessary to be complied with, unless every 
single member be present, and radsents to wave it. The 
want of it vacates the election. 

' The rule adopted by his Lordship, and agreed to by 
Mr. Justice Willbs and Mr. Justice Ashhurst, (Mr. 
Justice Aston being in the Court of Chancery,) was, 
that where there is a usual method of notice, that usual 
method can't be dispensed with, nor can the election be 
good without complying with it ; unless all the persons r 268S 1 
vfho have a right to notice are actually summoned, and 
unanimously agree. 

The Court, seeing no reason for a new trial. 

BISCHARGBD thc RULB* 



(a) The usual notice was stated to be by ringing a 
bell as above mentioned, but nothing is said about perso- 
nal notice. 
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Monday 26th Harrison and Another, Assignees of the Sheriff, against 

Davibs and Another. 



Nov. 1770. 



Nothing can 
be a perform- 
ance of the 
condition of a 
bail-bond, bnt 

f»atting'm bail. 
SVin.481. 
3Wil8.59. 
1 Barnes 171. 
1 Ourn. 420. 

6 Durn. 754. 

7 Durn. 1S3. 
1 East. 387. 

1 Bosan. $26.1 



ILfR. Wallace^ on the behalf of the plaintiff, shewed 
-^^-■- cause why proceedings upon the bail-bond should 
not be st^ed. 

Mr. Kenyan had moved, on the part of the defendants, 
for this rule, and obtained it, upon an affidavit ^' that 
f^ the defendant in the cause had been arrested, and had 
^^ thereupon been admitted to bail, and this bail-bond 
^' enterea into: after which, and before the return of 
^' the writ, he had surrendered himself to the sheriff.'* 

M r. Wallace shewed this very state of the fact disclosed 
bj the affidavit made in. support of the rule, as a reason 
for discharging it. 

Mr. Kenyan^ on the contrary, argued, that this was all 
very regular : for that the whole of the command to th^ 
sheriff was ^Mhat he have the defendant's body, at the 
^^ return of the writ." ^nd here he has his body, at tlie 
return of the writ. And he said, there had been a late de* 
termination in the Common Pl^as accordingly. But 

Lord MANSFiBLoanswered him, that there must 
have been some difference between that case and the pre- 
sent one : for that it is a settled point, ^' that nothing can 
^^ be a performance of the condition of the bail-bonu, but 
^' putting in baiU^ 

The RULE to shew ciruse why the proceedings 
against the bail should not be stayed, was discuaugeo, 
with costs. 

(Mr. Justice Aston was in the Court of Chancery.) 
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A conTiction 
mnst shew be- 
fore whom 
committed. 
[8 Durn. 26. 
1 Bac. 380.] 



R EX V. Frances York and Jane Fielding. 

riiHe defendants were brought up by habeas corpus^ di* 
-*■ rected to the governor of 7b</iiV./'t>W.<p, Bridewell: 
who returned a commitment of them to his custody, by 
Sir John Fielding, 

The writ and return were as follows — 
A HABEAS CORPUS directed " to the governor of 7b- 
" thil' Fields^ Bridewelly or his deputy ;" to bring up the 
bodies of Frances York and Jane Fielding^ " being com- 
" roitted and detained in ourprison under your custody ;" 
together with the day and cause of the taking and de- 
taming, &c. 



a 



u 
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• The goreruor returns — That before the coming of tlie 1770. 

writ, Frances Yidrk and Jane Fielding in the writ named 

was committed to his custody by Sir John Fielding, Knt, hex 

ONE OK HIS majesty's JUSTICES OFTHE F E AC E for i he cilj/ V. 

andliberlj/ of JVestminstei,, on the day of the date of (he York and 
said commitment : which said warrant of commitment arc fielding. 
in the words and figures following — 

*^ Westmi.vstek, to wit — To the governor of Tothil* 
" Fields Bridewell, or his deputy. Receive into your 
" custody, the bodies of Frances York and Jane Fields 
" i/ig, and others herewith sent you ; brought before me 
" by Wm. Manning and other constables, and.["&l con- 
victed, upon the oath of IF//?. Haliburton, one oftlie 
constables of the parish of St. Paul, Covcnt Garden^ 
for being hose^ idle^ cK^orrfer/y persons, oievilfame^ and 
'* common night'WfdkerSj against the Statutes, <vr. Them 
to bard labour, until the next general quarlcr»sessions 
of the peace, therefore safely keep in your custody ; 
or until they shall be discharged by due course of law. 
*' Given under my hand and seal, this 23d day of Xo^ 
" vember 1770." 

The return of George Smiih, governor of Tothill* 
Fields^ Bridewell, Westminster* 

N. jB. This is an exact copy of the return : which 
does not add any name at all, subscribed at the 
bottom of the warrant of commitment : but the 
nanie " J. Fielding^^ is set in Uic margin, over [" 2685 "j 
the Locus sigilli ; and so it is in the original 
warrant. 

Mr. Be/ircro/iP moved that the defendants miglit be 
discharged, or at least bailed. He took three exceptions 
to the warrant of commitment. 

1st; It does not describe, ^ith sufficient exactness and rvidessu. 
particularity, the epithets of loose, idle, and disorderly. 822.] 
It should have specified what sort of loose, idle, and dis- 
orderly persons these were : as, in a commitment for fe- 
lony, it must be specified what sort of felony, and contain 
the special nature of the felony ; but is insufficient, if it 
lie on/y generally, ^^ pro felonia.^^ 2 Hales H^ P. C. 
122. The Statute of 17 G. 2. c. 5. § 1. explains the 
meaning of those words *^ idle, and disorderly." But 
the words used in the present warrant of commitment are 
too loose and indefinite. 

2d. Exception — ^The commitment is also illegal, as to 
the time during which they are to be kept in custody. 
This may go beyond a month : whereas it ought to have 
been for a time not exceeding one month. So is 17 G. 2, 
C.5. S 1. expressly. 
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REX 
V. 
YORK AND 
FIELDING. 



1770* S(l. Exception — The warrant of commitment dbes not 

shew that Sir John Fielding^ who made it, is a justice of 
peace, or had power to commit these persons. And the 
Court can't take judicial notice that he was so. 

The defendants were remanded for the present ; 
and ordered to be broufi;ht up again on Wednesday^ 
next, the last day of the term. 

On which day, the defendants being aceordingl/ 
brought up again, 

Their counsel relied upon the Sd exception, as a stiA- 
cicnt reason for discharging them. Thej cited Dakon 
355, 383. and v. H. P. C. part 1. pa. 577, 578. and part 
Si pa. 122, 133. Mr. Bearcrofi was now supported by 
Mr. JVallAce and Mr. Dunning. 

Mr. Lucas was for tlie prosecutor, and argued that it 
was enough, that the Governor of 7 ot hill- Fields j Bride* 
z0e//had, in his return, alledged the commitment to have 
been made by one of his majesty's justices of the peace, 
f 2686 J &c. ; and that, after conviction, it was not necessary that 
it should appear upon the warrant of commitment, that 
the person who made it was a justice of peace. This may 
be supplied by averment. 

Lord Mansfield observed, that this was upon 
a conviction : and it ought to be shewn that the person 
convicting had authority to convict. It is a commitment 
in execution; and the authority of the person committing^ 
them ought to be shewn : whereas here it does not even 
appear by whom they were convicted ; it is only said in 
the warrant, ** brought before me, and convicted." The 
not shewing before whom they were convicted, is a gross 
defect. Let them be discharged* 

DEPENDANrS DlSCHARGEPi 

An attachment for non-payment of costs, taxed and 
liquidated, may be moved for, on the liAST day ^f d 
term, 

Mr. Widmorcy this day^ moved for siml obtained sUch 
a rule. 

F. ofde^ pa. 651. nccord. So also, for an attachraent 
against a sheritf, for ndt retaming a writ; F. iHMtemi Va 
antey 2502. JacoVs case. 



Wednesday, 
98lh Nov. 
1770.] 



Rex 'oerstiS Almov/ 

Ajnryiiian*fe VTIHE defeqdaJDit having been cbnvlcted of publishing 4t 
^dayit ojii- i jjj^i fji^ius*^ Letters,) in one of the mwaklnes cal* 

not be read OB , . .• r * mj- -Zl- •. i. -jIT^ i.:- «*— . 

m motion for a i^ ^^ London Museum ; vtrmcn was T>Qagirt at niB ^npp^ 
bew tnaL and eveu professed to be ^^ prhdcdfor Mm /^ 
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His ooonsel moved, on Tuesday 19/A June 1770, for a 1770. 
oew trial; upon the foot of the evidence beins: insuffi- 
cient to prove any criminal intenlicn in Mr. Almon^ or rex 
even the least knowledge of their being sold at his shop. v. 

And they had affidavits (a) to prove, that it was a fre- almox. 
quent practice ill the trade, for one publisherto put ano- 
ther publisher's name to a pamphlet, as printed for that 
other, when in fact it was published for himself. That 
this was the fact in the present case ; Mr. MiUer he'um 
the real publisher of this Museum, but having advertised 
it and published it as printed for Mr. Almon^ without 
consulting Mr. Almon^ or liaving his cofisent or approba- 
tion. That, on the contrary, as soon as he saw his name 
put to it as being printed for him, he immediately sent a [ 2687 j 
note to Mr. Miller^ expressing his disapprobation and 
dissatisfaction. That he himself had no concern what- 
ever in this London Museum. That he was not at home 
when they were sent to his shop. That the whole num- 
ber sent to his shop was 300. That about 67 of them had 
been sold there, by a boy in the shop, but without Mr. 
Almonds own knowledge, privity, or approbation. That 
at soon as he discovered it, he stopt the sale, ordered the 
remainder to be carried up into his garret, and took the 
first opportunity to return them to Mr. Miller. That it 
was not proved, that the person who sold them was Mr. 
Almonds servant, or employed by him ; or that Mr. Almon 
was at all privy to the sale. 

On Wednetday 27\}\ June 1770, it came on again; 
and, 

Serjeant £r/^imargue<l that the proof against Mr. Almon 
appeared therefore to be defective : there was nothing to 
constitute criminality, or induce punishment. 

That after the jury had been out about two hours, one 



(a) The facts in the affidavits ought to have been 
proved at the trial, as they were not, nor any reason given 
why they were ncMt, they could not by the known course 
of the Court, nor ought in reason, to have any weighty 
OH a motion for a. new trial; therefore there must be some 
mistake in this report; perhaps they might be read, in 
extenuation of the punishment, but certainly could not 
be for a new trial ; unless as above intimated, the affida<» 
wits had go^e further, and given some good reason why 
the &cts in the affidavits were not provra, such as suddea 
Ulaess in defendants witnesses, or non-attendance, though 
•erved with sujbpoinas, for sickness of the witnesses, if not 
foddeSf would not be sufficient, but the defendants should 
ten laof^d to pal off tht trial. 



/ 
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of them (Mr. Macktoorth) proposed a doabt, ^^ whether 
^^ the bare proof of the sale m Mr. Almon's shop, withoui 
" any proof of privity, knoyvledscy consent, approba- 
^^ lion, or malus animus, in Mr. Aitnon himself, was suf- 
^< ficient in law to convict him criminally of publishing 
" a libel." 

Mr. Mackworth understood his Lordsliip's answer to 
this doubt to be this — ^^ That this was conclusive evi- 
*' dence." Otherwise, " Mr. Mackworth was convinced 
'^ in his own mind, that the defendant ought not to be 
found guilty, upon (his evidence ; nor would he have 
found him guilty. He certainly gave his. verdict under 
a mistake. If he had apprehended (hat the jury were at 
liberty to exercise their own judgment, he would have ac- 
quitted the defendant. The Serjeant prayed tliat Mr. 
Slackxcorlli* s affidavit might be read. 

Lord. Mansfield — You know, it can't be read. 

Mr. Justice Aston — A juryman's affidavit with 
regard to his setiliments in point of larw, at the trial, ought 
not to be admitted ; whatever may be the case of his affi** 
davit tending to rectify a mistake in fact. 

Lord Mansfield, in reporting the evidence^ 
said he had (old the jury, that there was evidence of the 

Eublication, if they believed the witnesses. And he said, 
. e had directed (hem, (as he always had done, and as he 
took the law to be,) that if they were not satisfied that 
the blanks were filled up in the, information, in the true 
sense and meaning of the writer, they ought to acquit the 
defendant : and that the epithets used in the informatioit 
were inferences of law, drawn from the paper itself; and 
not facts to be proved. 

The Court were of opinion, that none of the 
matters urged on behalf of the defendant, nor all of them 
added together, were reasons for granting a new trial ; 
whatever weight they might have in extenuation of his 
offence, and in consequence lessening his punishment. 
For, they were exceedingly clear and unanimous in opi- 
nion, that this pamphlet being bou/?ht in the shop or a 
common known bookseller and publisher, importing bj 
its title-page to be printed for him, is a sufficient primd 
facte evidence of its being published by him : not indeed 
conclusive, because he might have contradicted it, if the 
facts would have borne it, by contrary evidence. Bat 
as he did not offer any evidence to repell it^ it must (if 
believed to be true) stand good tt77 answered, and be con* 
sidered as conclusive, till contradicted. 

Lord Mansfield said and repeated^ that Mr; 
MackzDorth had understood him perfectly right : and h^ 
was very glad to find that there was no doubt of what h» 
bad said. The substance of it was, that in point of kWy 
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the buying the pamphlet in the public open shop of a 1770. 
known professed bookseller and publisher of pamphlets, 
of a person actini^ in the shop, pnwrf/ar/e is evidence bbx 
of a publication hy the master himself; but that it is lia- V. 

ble to be contradicted, where the fact will bear it, by aluoic. 
contrary evidence tending to exculpate the master, and to [Vide Bailer 
shew that he was not privy nor assenting to it nor encou- <>i «"<* i wui. 
raging it. That this being primdfade evidence of a pub- ^^^ 
lication by the master himself, it stands good tiU answered 
by him ; and if not answered at all, it thereby becomes 
conclusive so far as to be sufficient to convict him. That 
proof of a public exposing to sale and selling, at his shop 
by his servant, was primd facie sufficient; and must 
stand filf contradicted or explained, or exculpated by 
some other evidence ; and if not contradicted, explained, 
or exculpated, would be in point of evidence sufficient or > 
tantamount to conclusive. Mr. MackwortK^s doubt 
seemed to be, ^^ whether the evidence was sufficient to 
** convict the defendant, in case he believed it to be 
*^ true." And in this sense I answered it. Prima facie^ 
'tis good ; and remains so, till answered. If it is be- 
lieved, and remains unanswered, it becomes conclusive. 
if it be sufficient in point of law, aud the jilryman be- ^ 

licves it, he is bound in conscience t6 give his verdict ac- 
cording to it. 

In practice, in experience, in history, in the memory of -- ofioq i 
all persons living, this is (I believe) the first tiriie thai it L *^^ J 
was ever doubted *' that this is good evidence against a 
*' bookseller or publisher of pamphlets." The constant 
practice is, to read the libel, as soon as ever it has beea 
proved to be bought at the defendant's shop. This prac- 
tice shews that it is considered as already proved upon the 
defendant : for, it could not be read against him, before 
it had been proved upon him. 

If I am mistaki;n, I am entirely open to alter my opi- 
nion, upon being convinced that it is a wrong one : but, 
at present, 1 take this point to be as much established, as 
that an eldest son is, (in general) heir to his father. And 
being evidence primd facie, it stands (if believed) till 
contrary proof is bi ought to repell it. 

Mr. Justice Aston laid down the same maxim, 
as being fully and clearly established, " tliat this primd 
•^ yVicie evidence (if bt'lieved) is binding /?// contrary evi- 
** dence be produced." Being bought in a bookseller's 
shop, of a person acting in it as his servant, is such /^n///{f 
facie evidence of its bung published by the bookseller 
liimselt : be has tlie profits of the shop, and is answerable 
for the consequences. And here is a corroborating cir- 
cumstance ; namely, that ii professes to be printed for 
him. It is as strong a case as could be put. The sale 
Yoh.V. H 
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1770. in Ins Miop is sufficiently proved : and he is answcrabltf 
for what is done in his shop. And here is no sort of 
proof produced in cdntradictioo or exculpation. This 
primd facie evidence, notanswei'ed, is sufficient to ground 
a verdict upon : and ihcre appears no reason for gntntint|^ 
a new trial. If lie had a sufficient excuse, he roi^ht have 
shewn and proved it* But he has not attempted to prove 
exculpation or excuse i therefore the evidence of his 
publishing what was thus bou^h4 in his sliop must stand 
till the contrary appears. There -nay indeed be circura* 
stances of extenuation, or even of exculpation ; and if 
it were a surprise upon him, the Court w6uld have regard 
to such circumstances, as far as they merited their re- 
gard : but here was no kind of proof, of any such sort. 

He cited Benjamin Harrises case^ in State Trials, F. 2. 
pa. 1037. lirr v. Strahan^ IL S. G. \. and Rex v. 
EUz. Nutt, H. 2. G. 2. Fitz- Gibbons 47. 

Mr. Justice Willes was also of opinion that 
there was no foundation for the motion for a new trial ; 
[^ 2690 J and that, upon all the circumstances of this case^ Mr. 
Almon was answerable as publisher of the libel. lie is a 
common known bookseller and publisher; and it imports, 
upon the face of it, to be printed for him ; and it was bought 
in his shop. Tliis ii sufficient primd fade evidence of 
his privity : and no contrary evidence was produced by 
him. It was liable to be refuted or explained : but as 
it never was, nor any excuse shewn, itstaudsgood to con- 
vict him. 

Mr. Justice AsununsT entirely concurred with 
his Lordship and the rest of his brethren, in the doctrine 
they had laid down ; and in holdin<r that there was not 
any foundation for granting a new trial : and he particu- 
larly expressed his approbation of Lord Mansfibld'^ 
auswer to Mr. Mackworthj the juryman. 

The Court therefore unanimously dis- 
ciiARGKU the rule to shew cause why 
there should not be a new trial. 

The defendant's counsel declined making any use of 
the liberty which had been reserved to theni) ot moving 
in arrest of judgment. 



One ifRdavit 
to hold a de- 
fendant to bail 
in debt open a 
bond, and also 
in aunmiMit 



Crooke and Another, Executor, against Davi^. 



insnfficirat. HHH E THRER JUDGES, after Lord Mansfi eld was gone, 
f8ee3Vin.469. -'- determined an affidavit made to hold the defendant 
JoHy^'f^i to bail, to be insufficient for that purpose. It had bai one 
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stamp ; and it joined together an action of debt on bond 
(for £800.) and an assumpsit (for jglSU.) on promises. 

Mr. Dunning objected, 6n behalf of the. defendant, that 
debt and assumpsit could not be thus joined in the same 
affidavit ; and, moreover, that it was a fraud upon the 
»tamp-duty. 

Mr. CoXy fbrthe plaintiffs, claimed a right to make his 

dectiorty at least; arid to hold the defendant to bail upon 

one of the actions, it he could not do it upon both, 

Mr. Dunning argued that that could nbt be permitted. 

Thb three judges discharged the defendant upon 

onnman bail, in both the actions, for this impropriety of 

joining them in the sanie affidavit : but they did not lay 

much stress tipon the objection of its being a fraud on the 

sUmp^uty. 

BiscHABGED OQ common bail. 
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The end o£ Michaelmas Term 1770, 11 Geo. 3. 
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fscgg] HlLARt TERM 



n Geo. 3. B. R. 1771. 



In tlnS Term, great alterations happened, botb 
upon the Bench, and at the Bar. 



O 



N the first day of it, the Great Seal (Lord Mans- 
field having again declined accepting it,) was de- 
livered by the King to the Lord Commissioner Bathurst, 
as Lord Chancellor of Great Britain ; who was, upon 
this occasion, made a peer, by the title of Baron of Apsley 
in Sussex. 

A day or two after. Sir John Eardly Wilmot resigned 
his office of Chief Justice of the Common Pleas: and 
Mr. De Gret/j his Majesty's Attorney General, succeeded 
him. 

Edward Thurlow^ Esq. Solicitor General succeeded 
Ld. Ch. J. De Gret/y as Attorney General: and Alcxan* 
der Wedderhume^ Esq. ; was made Solicitor General. 

George Nares J Esq. one of the King's Serjeants was 
knighted, and made a judge of the Court of Common 
Pleas. 

Mr. Gryffilh Price^ Mr. Perrin, and Mr. Skvnncr 
were made King's counsel ; and Serjeant Leigh, King^s 
Serjeant* 



Hutchinson, Executrix, v. Brice. 

AuMiiritTo- npHE COURT refused to irct aside a nonsuit voluntarily, 

Innurilysiif- -*- suffered by the plaintiff, and to ffive him leave to 

f^red, rannot reply de novo. He had replied, " that the cause of action 

**•"*• <« arose within six years :" which fact he could not prove. 

He wanted, therefore, to set aside the non«suit, and reply 

de novo; which, if he had succeeded in, he would have 

replied, ^< that the tmt of Latitat issued within the six 

years." But 
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Thjs Coort said, that that would make a quite 177L 
question; which the plaiatiff bad before pretermitted, 
and had put the issue upon quite another foot, and upon hutchikioii 
a point which he could not establish. ^' 

Rule discharqbd. * ^ * 

Mr. Dunning was for the motion; Mr. Jfa//ac^ against 
it. 

V. ante, Robinson v. Raley^ P. 1737, 30 G, 2. in my 1st rvjdAifi vin. 
Vol. pa. 3^1 to S^, and also ^«-r v. Chip. H. UI] 
1759, 32 G. 2, in my 2d Vol. pa. 756. 



BUKCHALL ver, BaL^AMY. Fridav, ist. 

Feb. 1771. 

THIS cause had formerly gone down to trial ; and went The costs ofa 
off, upon a reference to arbitrators: but the arbitra- former abor- 
(ors never made any award. The cause, thereupon, went ^iT*^J"5'to^hc 
down to trial, a second time ; when the plaintiff prevailed, party finally 
and obtained a verdict. prevaiUag. 

Mr. MansfieU morcd, on behalf of tlie' plaintiff, for tb/^i 
Courtis direction to Mr. Benton " to allow the plaintiff 
^^ the costs of going to trial at the former assizes */* as the 
etent of the arbitrators having made no award, had reni* 
dered it necessary for the plaintiff to go down to trial a 
second time, and he had prevailed in it. He argued that [I w^- ^^l 
as this case was exactly similar to that of a cause's ii^oing 
off as a Remanet^ in which last case, costs are always 
paid ; ♦ so therefore ought they in this case. ♦ V. ante, 

Note — It was said, and not contradi^cd, that before Vol. 4. pa. 
this time, it was the course of the Court of Kino^'s Bench, ^^"/9a3"i 
aind had also (till very lately) been the course of the Com- mitrgin.' 
mon Pleas, to allow the costs of a former goiug down to 
trial, in that t .«>ig/<? case ow/y, of a cause's poing off ds ^ V. ante, 
a remantt : but the Court of Common Pleas, about three \^^jQ,^saaler 
or four years ago, extended it (by a direction given to ▼. Evmh. 
their Prothonotaries) to other similar cases which fell 
within the same reason. | I v. ante, ui 

The Counsel for the defemlant therefore answered Mr. S^r&i!^**"* 
Mansfield^ that though the Court of Common Pleas had 
reoeotl> thought fit to extend this allowance of costs to 
other cases of the like kind with remanets^ yet thif: ('ourt [ S604 } 
Bad always confined it to the single case of the cause's go- 
ii^ off upon a retnanety and had never allowed it in any 
otBer, bow similar soever it might ap)x;ar. 

The Court, (in order to make the practice of [1 East. 11a. 
the' two Courts correspond,) directed that /or thefnturty ^ ^^»^« ^^^-l 
ill' itU cases where a cause goes down to trial, and goes 
- pfi:^ lippo my pocasioD, without the fault, contrivano^i 

H 3 
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1771. or manaofement pf (he parties, and is afterwards bFop^fat 

down a^ain to trial ; tne costs of such former aboHiTie 

BiTRrH ALL ^oiiig down to trial shall be taxed and allowed to the party 

V. finally prevailing, in the same manner as if the cause had 

BALLAMT. gone off upon a remanet. 

However, they did not think it right to include the pre* 
sent motion in the directions which they s^ave for future 
pases, nor to allow the present plaintiff the costs he ap^ 

Elied for ; because the practice oi this Court l|ad hitherto 
een against it. 

Therefore Mr. Mansfield took nothing by his mo- 
tion : (though he had the merit of thus contributing 
to the settling of the practice for the future.) 



John Wilkinson plaintiff^ 

and 
RicHARi) Colley defendant. 

h^x^A v"o f. SArop5Airf,rpHIS was an action in debt on the Siaf, 4. 
c.'s '. C dou-* • (to wil) Geo. 2. chap. 28. and the third couqt iii 

b -.^lut tor the declaration set forth 

ho; Jing over. 'f^^j ^^ ^he 25th day of March 1768, plaintiff demised 
r$ Bl. 1075. ^^ defendant a certain messuage or tenement, and Iand> 
5 Brown. 87. nvith the appurtenances, situate, lying, and being in the 
5 Ef»t. 4W. parishes oi Broseley and BarroWy in the county aforesaid. 
; osan. SC5.J £^ ]\ave and to hold the premises within the appurte- 
nances to defendant, from thenceforth, for, and cfuring 
the space of one whole year, from thence liext ensuing^ 
and fully to be compleat and ended ; yielding and pay- 
ing to plaintiff for the same the sum of ^106. by equal 
portions half yearly (that is to say) on the 29th day ot 
September^ and the 25th day of March then next follow- 
ing : by virtue of i¥hich demise, defendant afterwards, to 
wit, on the ?6th day of March 1768, entered into the pre- 
mises with the appurtenances belonging to plaintiff. Am( 
plaintiff further says that he, after the making of the said 
r 2695 1 demise, ahd during the continuance thereof, (that is to 
say) on the 7tb day of Maj/ 1768, defendant then being 
in possession of the premises with the appurtenances, by 
[Qiki Vft. virtue of the said eternise, and the reversion thereof, be- 
Job. 168.] longing to plaintiff as aforesaid, at Broselej/ aforesaid, by 

one Henry Myltan^ the agent of plaintiff thereunto law* 
fulfi/ authorised^ made a demand of, and gave notice in 
writing to defendant for delivering up the possession of 
the said demised premises on the ^thof March then next 
following. And plaintiff further says that he, by his said 
fluent, afterwards, to wit on the 26th of March 1769, ^% 
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Jiroselfy nforesaid, demanded of defendant that he would 1771. 
deli?er up the possession of the premisses to plaintiff ac- 
cording to said nolice. Nevertheless defendant did not wilkinsoit 
then and there deliver up the possession of the said last v. 

mentioned] demised premises to plaintiff; but to deliver collet. 
the same to plaintiif altogether ncglec«ed and refused, 
and wilfully held over the same from plaintiff for a long 
■pace of time, to wit for the space of 14 months then next 
following. And plaintiff dolh aver that the demised 
premises at the said time of (he holding over the. same 
were of the yearly value of £50. ami by reason of such 
^withholding and holding over the sfiid demised premises, 
with the appurtenances from phiintiff, and by force of the 
Statute, &c. an action hath accrued, to plaintiff to demand 
and have of defendant £350. (tliat is to say) at the rate 
of double the yearly value of (he said demised premises, 
with the appurtenances aforesaid. 

To which declaration the defendant pleaded the gene- 
ral issue ; and, issue being joined, this cause came on to 
be tried at the last assize held for the county of Salop. 

It appeared in evidence, that Thomas Stanley late of 
Suifds>ast\hhcy in the county pf Sahp dec(*ased was at 
Ibe time of his death possejised of the ))remisses mentioned 
in the declaration, being leasehold, for a term of years 
subsisting ; and by his will bequeathed the same to trus-* 
tees, of who-n the plaintiff was one and is the survivor ; 
in trust for the children of his brother John Stanley, who 
then were and still are infants ; and appointed plaintiff 
executor of his will. 

That plaintiff, as his ei^ecutor, took the possession of 
tlie premisses ; and contiqued to receive t]ie rents and 
profits, until 25(h AJarch I7W.('/) 

That a bill WHS file(t in the High Court of Chancery, 
on the part of the infant children of the said John Stan* 
/ey, against the plaintiff; for an acconnt «»f the rents aqd r q^qt t 
profits of the premisses received by him : wlio was de? L J 

creed to accqunt and to pay ccists. 

That by nn oinler made in the same cause, bearing [Cartb. 458.] 
date tl|e 13 Feb, 1767, llcnrfji Mutton was appointed the 
receiver of j|ie rents and profits of the pren^isscs ; and 
with liberty to let ai|d set the same, with tl^e approbation 
of the master, as there shouUl bx; occasion. 

That defendant was tenant of the premisses^ for a term 
of years which expired on the 25th of March IT^> ^^ 
the yearly rent of £106, 

(a) This he had a clear right to do ; as the estate was 
leaisehold, of which the testator was possessed, for a terj;n 
^ years, as appears above. 

' H4i 
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1771. ' That defendant paid tlie rent for the premisses to plain* 
tiff, as executor, to the 2dth March 1767 ; and from that 
WILKINSON time, to the t^Sth March 1769, to the said Hmri/ Myllbn^ 
^' the receiver. 

COLLEY. That a notice in writing, siprned by the said Henry 
Mytton^ was delivered to defendant, on the 7th of May 
1768, in the words and figures follo\?in£^ : << Mr. Rich* 
** ard Collcf/ I hereby give you notice to quit the lands 
'^ and tenements you hohl at Swinnef/ in the parishes of 
^' Broseley and Bairow and county of Safopy of which I 
*' am appointed receiver by the Court of Chancery, at 
** Lndy'ii^y next. And I do hereby give you notice^ 
*^ not to commit any wast havock or destruction on the 
** premisses, and not to sell any hay, straw, compost, or 
** manure from off the same, as you will answer the same 
^* at your peril. Your humble servant Henry Myllon^ 
<« Colehury, 7th Ma^ 1768. To Mr. JRichard Coi/ey at 
•' Sioiimej/.^^ 

That on application to the Court of Chancery, aii 
or.ler was made in the said cause, on a suggestion that 
the defi^iidant had refused to quit the possession, that 
plaintiff in faid cause might be at liberty to bring an 
action against the defendant for double rent, in the name 
of the plaiiUiff, against the defendant. 

That the defendant did not quit the possession of the 
premis!*es, in pursuance of the above notice, at the ex^ 
, piration of his said term ; but held over the same, for the 

space of 14 months then next following. 

It appeared in evidence, that a demand ^as made of 
the po:»session of the premisses, after the actual suing out 
of the writ: and no other evidence was given, of any 
other demand being made subsequent to the notice to 

L *^^ J That the premisses are of the yearly value of £127 
and defendant is still in possession thereof. 

The jury find a verdict for the plaintiff, on the 
third count in the declaration ; subject to the 
opinion of the Court, whether under the cir* 
cumstances of this case, the present action can 
be maintained against defendant for double the 
yearly value of the said premisses, for the time 
that defendant held over the said premisses 
after the expiration of his said term. 

IL. Kenyan for plaintiff. 

The defendant's counsel raised several objections to 
the plaintiff's recovering the double yearly value, in this 
action ; and endeavoured to shew that the circumstances 
leqniied by this act of parliamf?nt had not been complied 



Hilary Term 1 1 Geo. 3. B. R. «698 

Hith. The act ♦ directs ** that the persons wilfully bold- 1771. 

** iug over, after the determination of the (enn or terms, 

^ and after c/ei/ia/?(/ made, and notice in, writing given, wilkinsou 

^' for delivering the possession, by his or their landlord v. 

*f or lessors, or the person or persons to whom the re- colley. 

*^ mainder or yeversipn shall belong, his or (heir agent or * ^* Sect. i. 

^f agents thereunto laxofullj/ authorized^ shall pay at the 

'** rate of double the yearly value, for so long time as the 

" lands, ^c, are detained ; to bo recovered by action of 

^^ debt, Sfc. I against the recoveriug of which said pe- 

^^ nalii/^ there shall be no relief in equity. 

ist. This notice was not given by the landlord, nor by m Objection. 
any agent of his thereunto lawfulh/ authorized. It was 
given by Mr. Mutton alone, the receiver under the order 
. of chancery ; without mentioning the landlord at all. 
But Mr. mutton had no authority to turn out the te- 
nants : he was only appointed receiver of the rents and 
promts, with liberty to let and set the premisses with the 
approbatipii of the master. The order does not impower 
him to do any thing more than that. H^ is not, there- 
fore, within the words or meaning of this statute, an 
agent lawfully authorized to give notice fur delivering ^ , 
possession. And as this is a petial act, the order of chan- 
cery can give no assistance towards recovering the pe- 
nalty. 

Sd. A demand was necessary, as well as notice in ed Objection. 
writing s the words are ^^ after demand made, and notice 
** in writing, for delivering the possession." The de- 
mand is independent of the notice. The declaration in- 
deed alledges a demand : but it was not sufficiently r o^qq i 
proved. There was no demand previous to the bringing L ^ J 
of the action. The only evidence was, ^^ that a demand 
'* wa^ made of the possession of the premisses, after the 
^^ actual suing out of the writ." Now a demand subse^ 
quent to the actionpis no demand at all. 

As the notice was ^^ to quit the possession at a fixed sd Objection. 
time," somebody ought to have attended, to receive it. 

. Mr. Kent/otty counsel for the plaintiff, was beginning 
to answer these objections; but was stopped oy the 
Court, as they thought it a plain case on nis side, and 
were unanimous in tnat opinion. 

They held that the receiver was an agent for the [i9Vin. 52t. 
landlord, lawfully authorized for this purpose ; and that pi- 99. 
flic notice in writing was itself a sufficient demand. They ^ ^^^^^ 88.] 
held this to be a remedial law : the penalty is given to 
fhe party aggrieved. 

RcLE — Let the Postea be delivered to the 

pLAllfTIFF. 
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1771. ^ Mr. Kenyon. in answer to the first objection, cited 3 

Aikms 350, Put V. St^mden ; where Lord Hari>wicm 

wiLKfifsoK sciia " that a repeiver had a power to distrain for " rent, 

V* ** without firs^ applying for a particular order for that 

coLLEY. "purpose.'^ 

[ThaUieliasoot Mr. Bearcraff, who made the objection, said, that th^ 
*iiu*T^*t^ case did not apply to the present, nor clear it from his 
to^he'masier" /^y^ction : it did not prove that a repeiver had power tp 

vide 1 Vt'8. turn out the tenants. 
Jun. 165.J 



Monday ntk Purdy V. Sta.C£Y. 

February 177 J. 

|f the plaintiff HpfllS was a motion ia arrest of judgment, after a ge^a 
cloes not siiew J- neral verdict for thp plaiVitifTin an action for dcfa*i 
actioMbkthat matpry words, charging the plaintiff with having givei^ 
dtrfect cannot £900 for a warrant to be purser of a man of ®«r, (the 
J* *"PP**^** Mognanimc :) but they did not specify, to whom he gave 

y en men . ^j^^ money. 

i^Je.}^ ^'°' Serjeant Davy and Serjeant Glynn objected, that the 

words are not actionable, 'i'fais office was saleable at 
comtnon law : and it is not within the 5 4* 6 Edw. 6. or 
any other way prohibited. They cited 2 Vernon 308. 
Symonds v. Gibson^ where the Court of Chancery said 
£ 2689 J they could not set aside the bonds ; but they relieved 
against ibur bonds entered into for the defendant's quit-, 
ting hia pretence to the pursurship of oneof the king'^ 
men of war, and procuring the obligor to be admitted to 
\l ; upon payment of the principal money, without inte- 
rest or costs. They also cited Law v. LaWy reported \vi 
3 Peere Williams 391. and in Mr. Forrest^r^s Reports 
140. in which case, the Lord Chancellor Talbot said 
" the case of Beresford v. Done 1 Vernon 9^, '* related 
*^ to a commission in the army, and«o lain prohibits the 
*^ ^nle of such, no more than it does thai of purser of a 
** ship ; which was Synionds v. Gibbonsj 2 Vernon 308.'* 
There is no trust of any public kind, either civil or mili- 
tary, annexed to this office : th^ purser \& nothing more 
than a sutler. 

But even supposing the selling this office to ^le an of- 
fence, yet the buyer would not be an offender, "^^he sim* 
pic buying of ap offipe is not criminal. 

Here is no crime charg^ed upon the plaintiff, nor any 
thing that affects his credit. 

Sir. Wallace and Mr. Dunning^ contra^ on behalf of 
the plaintiff, argued that this is a public office ; an 
office of trust and confidence, having the disposition of 
^e king's stores ; and that the baying and selling ^i^ 
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must be prejudicial to the king's service. They cited 
1 Hawkin^s pi. cap. 67.* to prove the criminality of 
taking or grotng a reward for offices of a public nature. 
A seller can*t ezist^ without a buypr* The buying is the 
ti^mptatibn to the crime of gelling. If pne is criminal, 
the other is so tpo. This imputation was slanderous, 
therefore, upon the plaintiiF, and actionable : and there 
is no. reason iq arrest the judgment. As to the cas(^ 
cited^ they disputed their application to the present 
ca^. It appears upon the present declaration, (hat this 
is an office of trust, in the disposal of the Lords of the 
Admiralty iy warrant : and the plaintiff is charged with 
Iiavioff given £200 for this warrant. This charge must 
thererore be uiider^topd, ^^ that he bougl^t it of those 
^^ persons i^ whose disposal it was ; -* that is, of the 
commissioners of tlic admiralty. 

The Court, upon this argument on Friday Sih^ Feb' 
ruar^j had a doubt concerning the construction of the 
-words of the declaration, viz. wnether they impqrted that 
Mr. Purdjf gave the money to thf, commissioners of the 
adqiiraltv, for this warrant. If the words hac) clearly 
imported tl^at he gave money to the commissioners them- 
selves, whp had tpe disposal of the warrant, they had no 
^oabt bift tiiat would have been a cQrrqption of a pub- 
lic trust, and a crime both in the commissioners and the 
person tempting them to such corruption ; and conse- 
quently the words would have imported a criminal 
charge, and been aqtipnable. They therefore took a few 
^ays for their'further CQqsideration^ 

And now Lord Man^fieid declared their opinion 
that the charge was so loose, that it d jd not of itself im- 
port a crime :'an^I nothing can be. intended ; no averment 
of the meaning of the words, by an innuendo. If the 
plaintiff does not shew that the words are actionable, that 
defect canH be supplied, ^[ow here i§ nothing that 
shew^ lo whom tfiis money was given : and as it is not 
averred, we can-t intend it. If tne commissioners of the 
admiralty were to iake money for their warrant to ap- 
point a person to be a purser, it would be criminal in the 
corrupter and corrupted. Biit there a^e cases, where i^ 
may not be unlawful to give money to other persons. In 
the present case, it is defectively laic^, and aoes not ap« 
pear to be defamation or a charge of any indictable crime 
Therefore 

Judgment must be arrested. 



1771. 

purtDy' 
v. 

STACEY. 
* SiiectiouS. 
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8attiHay 9th Re^ versus Inhabitants of Gteat Broushton. 

Febriuryirn. '^ 

npHIS was a writ of error directed to the justices of 
i?ain«tl*X"i. *- peace of the counter of Cumberland, upon a judg- 
•ion of aparjsh mcnt given by the general quarter sessions of that countjr, 
**or not repair- in an indictment against the inhabitants of the division of 
mSs"! slfiw lor ^'"^'?^ Brotighlon in the i»arish of Bridekirk, for fwt re* 
what reason pairing a highway in the said parish ; whereof the said 
the iuhubiunUi inhabitants of (he said division were indicted and con* 
are habie victed. The indictment is in the common form ; alledgf 

ing that there is, and was from the time whereof the me* 
luj; 614."" m )ry of man is not to the contrary, a common and ao» 
Durn. boo, . cient king's hjohwajfor all the liing's liege subjects, S^d 
17 Vin ««6, leading from Flimby parts and Woodside to the market* 
32 v9sf pi. r^. ^^^^ of f^figton in the said county ; and that a certain 
1 Hank. part of the same king's common highway, at the parish of 

P,<_. 2ot^, J03. BridcUrkiiithe county aforesaid, between a rivolet. 4*^. 
f ^-^ and a certain, ^^., (particularizing its length and breadth,) 

on the 26th of JunCy 4'c*> and continually afterwards, 
^r., was and yet is very ruinous, Sfc. ; and that the in* 
habitants of the nivisiox of Great Broughton in the pa- 
rish of Bridelirk aforesaid the common highway aibre^ 
said (iso as aforesaid being in decay) from the time when^* 
of the memory of man is not to the contrary, ought to re* 
pair and amtnd, whed and so often a$ it shall oe nec^ik 
sarv. 
r 2701 1 tJpdn " not guilty ** pleaded, the jury (bund a Ytt* 
^ -' diet, '' that the said inhabitants of the said division Of 

" Cire^tt Broughton are guilty of the premisseit, ^c." 

The jiufgment of the quarter-sessions is, that th|f?y db 
forfeit to the kin^, by occassion of the nuisance aforesaid 
in not repairing the king's highway afor(!said, the sttin of 

The {assignment of error \^ {inter all i.) that itisndt 
^lit'^ti or allodgeci in the indictment, thai the inhabitants 
6f this division of Great Broughton hate u^ed and beeH 
drtu^tomed and of right ought to repair and amend this 
hi^jhway ; or in what rightj of for what causey by what 
ofuigatiorfy or upon what account they ought to Repair aibd 
amend the same. 

Mr. Mans fit Idy on behalf of the defendfants, objected 
that l»y common laWy exclusive of custom, prescription, 
4rr., the inhabitants of a particular division of a parish, 
are not hound to repair; and befe is no custom, prescrip- 
tion, or particular reason shewn, for obliging them to rer 
pair this highway, it is only alled^ed, in general, ^^ that 
<^ they ought to repair and amend it, when and so oftei^ 
^^ as it shall be necessary/' 
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Mr. Davenporty contra^ argued that it was sufficientlj 1771. 
charged as a prescription : it is charged " that from the 
" time whereof the memory of man is not to the con- hkx 
" trary, they ought to repair and amend it, when and so v. 

^^ often as it should be necessary.** Technical words are gbeat 
not necessary : a prescription may be by implication ; broughtoit. 
as, particularly, ratione t enures. He cited Tremaine, '7/*i"j/^^i 
199. 20 1 . 202. I Ventris 34 1 . & I Sider/in 1 40. F c. jo?, ^3. 

Mr« Mansfield replied, that it is not alledfi:ed that they c. 76. $ 8.] 
hate immemorially repaired. This is a effect in sub- 
stance. Prescription and ratione tenures are distinct 
things. The cases cited do not support this indictment. 

Lord Mansfield was not in Court. 

Mr. Justice Aston. It don't appear that the inha- 
bitants of this division are bound to repair this highway. 
By common law and of common right, the inhabitants of 
the parish at large are bound to repair the highways : 
and here is no reason shewn why this particular division 
should be obli^d to do it. 

Mr. Justice Willes concurred with his brother - „-.- ., 
jtsUm / and said that it ought to appear upon the face of L **^ J 
tbe indictment, by what right the charge was laid upon 
thiis particular division. . 

Mr. Justice Ashhurst was of the same opinion. If 
yoa lay a charge upon persons against common right, 
yon must shew how they are bound. It is not enough, 
to shew that they immemorially ought to repair : it should 
be shewn, that they ha:oe repaired. He mentioned tbe 
case of Weston under Penyard (which see, ante^ Vol. 4. 
pa. 2507.) where it was holden that the repair of high- 
ways lies, of common right, upon the whole parish : but 
as that parish lay within two distinct counties, an indict- 
ment might be brought against that part of it in which 
the ruinous road lay. There the indictment was not 
9|^inst a particular precinct or division of the parish, (as 
the present one is ;) but against tbe whole of the parish 
that l%y within the Qounty of Oloucester^ in whicu that 
indictment was brought. 

l^B Court therefore held this indictment to be 
bad ; and unanimously reversed tbe judgment. 

Judgment b^vei^ssp. 



The End of Hilary Term I7T1, 11 Geo. 3. 
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Robert White and Eleanor bis 
wife, which said £leanor wats the 
widow and devisee of Edward 
Presgrave deceased,) Edward 
Presgrave and John Presgrave in* 
fants, (who are the two surviving 
sons and only children of the 
feaidEdwardPresgravedeceased,) 
^ by the said Robert White their 
next friend, plaintiffs ; 

And 

Thoihas Barber, John Presgrave, 
John Pare, Edward Presgrave 
Cham, William Cham, Edward 
Presgrave, and Thomas Ckam, 

defendants, 



EDWARD PRESGRAVE, bein^ seised and possessed 
of a verv considerable real anu personal estate, did 
on or about the SOth October 1753, duly make his will 
in writing, and thereby gave and devised to £/eaiiorhis 
wife the several freehold and copyhold prcmitBes therein 
r ^(\L 1 P^^i^^l^47 nientioned) (which said copyhold premisses 
L *«^* J he had previously surrendered to the use of his will ;) 
to hold the same unto the said Eleanor until his son 
Thomas Presgrave ibould^attain the age of twenty-one 
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^ears ; in trust nevertheless that she should educate and 
maintain him till that time, out of the rents and profits 
of the said premisses .: .and then he derised the same to 
his said bon Thomas in fee. But if it should happen that 
bis said wife should be ensient with one or more children 
at the lime of his decease^ and his said son Thomas should 
die without issue before he attained the agt of twentj- 
oue years, such child or children being then living,- he 
then devised the said premisses to his said wife till such 
child or children should attain his her, or their a^res of 
twenty-one years ; in trust nevertheless that she should 
educate and maintain such child or children till that timer 
out of the rents and profits of the said premisses : and 
then he devised the same to such child or children in fee* 
But if it happened that his said son Thomas should die 
without leaving issue of his body, and before he attained 
the age of tweuty-oue years, or that his said wife should 
at the time of his the said testator's decease be ensient 
wilh one or more child or children who should die 
without leaving issue of his her or their body or bodies, 
before he she or they attained their age or ages of 
twenty-one years, then he devised the said premisses 
to his said wife for the term of her ntitural life ; and* 
from and alter her decease, then as to part of the 
said copyhold premisses, he devised the same to his 
nephew the defendant Edward Presgrave Cham in fee ; 
and the other part of his said copyhold premisses he de« 
Yised to his nephew Thomas Barber in fee : but if he 
should die without lawful issue of his body, then he de« 
vised the said premisses to the right heirs of John Cham 
and Mary his wife, (both deceased,) in fee. And as to 
the residue of the said freehold and copyhold premisses ; 
lie devised the same to his nephew the defendant fViliiam 
Cham^ to his godson the defendant Edward Presgravcy 
and to his nephew the defendant Thomas Cham^ in certain 
proportions, in fee. — 

Ihe testator ^ve to his said wife j^SOO and all his 
plate, household goods and household furniture of what 
kind soever. He also ffave to his nephew Thomas Bar'- 
her J £50. To Elizabeth Thompson an annuity of £1 
4f. Orf.. To John Presgrave an annuity of jgl lOy. 
And subjected his personal estate to the payment thereof; 
and directed a branch of the same size rashion and value 
as that in Bourn church should be hung up and placed 
in Langtofi church, the charges whereof he directed 
should be paid out of his personal estate ; and gave all 
the residue and remainder of his goods, chattels and per* 
sonal estate of what nature or kind soever and where- 
soever, after payment of his debts legacies and funeral 
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expenecs and tht said seyeral annuities and other p^iy^ 
mentB with which he had charged his persoaal ei^te, 
to certain trustees in his will namad, in tmst for (he sole 
and only nse and benefit of his said son TThomasy to be 
paid him at the a^ of Iwentj-one years ; and thereby ap-i. 
pointed said trustees^ executors and trustees of his said 
will for I he uses and purposes aforesaid. But if it should 
happen that his said wife sttould at (he time of liis decease 
be en*sient with One or more child or children, then and 
in such case he bequeathed all the said residue and re- 
mainder of bis personal estate, subject and chargeable as 
aforesaid, to his said executors in trust for such child 
or children as his said wife should happen to be ensieiil 
with at his death ; to be paid to such child when ho or 
she should attain his or her «£^e of twentj-one years ; and 
if more than one child, then to be equally diTiided 
amongst them share and share alike, to be paid to them 
at their respective ages of twonty-ohe : and in that case, 
t:\ke said testator appointed the said trustees e^tecutors and 
trustees of his will for the purposes aforesaid* But if it 
should happen that his said wife should not be ensient 
with one or more child or children at the time of his de- 
cease, or that his said scm Thomas should die before ht 
attained his age of twenty-one years without issue of his 
body, Of that his wife should at his decease be ensient 
with one or more child or children and such child or 
children should happen to die before he, she or they 
should attain their respective age of twenty^^pne without 
issue of his her or their respective b6dy or bodies, then 
and in every of the said cases he thereby gave and be- 

3i|eathed to his nephew Thomas Barber all the said resi- 
ue of his personal estate ; he paying all his debfs, 
legacies, funeral expences and the several annuities and 
Other payments with which he had charged his said per- 
gonal estate. And in such case the said testator appoint- 
ed the said Thomas Barber sole exeoutor of said will ; 
and thereby directed that if the said Thomas Barber 
ahould become intitled to his said personal estate, accord- 
ing to the several directions therein before mentioned, ho 
should pay .thereout several legacies in his will j^articu- 
Urly mentioned, and in such manner as therein isNparti- 
Qularly mentioned, amounting to £77Q and an annuity of 
jgS therein abo mentioned. 

The testator, at the time of making his said will, had 
Qtily one child, the said Uiomas: but aflcr the mak- 
img thereof, and before his death, he had two other sobs 
bom, w* the pl^iniiSs Edward and John, 

On the ISth of January 1 759, the said testator JEtf- 
ward PrcAgravc died wiuioat altering or revoking hit 
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villi Icaying issue three children, the s^id Thomas 
Prtsgravey who died witKoiit issue in August 1760 ; 
and the said Edward Presgrave and Johfi^Presgrare^ 
infants of tender years^ vfho were born after the mftkin/r 
of the will, in the testator's life-time^ and who are 9liH 
livings and who are not provided for, unless they take by 
this tiritl. 

The said Eteanbr is still living ; but was not ensient 
at the time of the tcstator^s death. 

The plaintiffs brought their bill irt thd Court of Chan- 
cery (among^ other thirigs] for an account of the per-* 
sonal estate of the said testdtor ; and Xo have tlie surplys 
thereof placed out for the benefit of the two infant plain- 
tiffs ; and that a sufficient part of the rents and profits of 
the testator^s real estate mis^ht be apjpljred for the nKtinte- 
jnanci! and education of ptaihtiffi Edward and Johny the 
infants, till they should respectively attain the age of 
twenty-one years. 

Thle cause, came on to be h<*ard before thf right hoB- 
ourabb the Lofd Chancellor on the 7th of June 17G9 ; 
when it was decreed that this case should be made for tiM 
opinion of this honouhihlc Court. 

" Whether, in tlie event thathas happened, any 
and what estate is vested in the plaintiff JE'/ea/^or 
and the several defendants the dfiviscies, or an^ 
of them : and if no estate is vested in them ot 
any of them, theh whether any dn4 what e^tatt^ 
is vested in tbe plaintiffs Edward and jo/in 
Presgrave tJie two iiifaiit children, or either of 
them f *' 

Sohn Gl'ffmf. 

J: Dutiiiing. 

This case was twice arg'ited ill th^ Court of Kinf^i 
licnch ; first, on TUcsdmj 20th November 1770, by Ser- 
jeant Gliftm for the plaintiffs, and Mr. Ditcenport for the 
. df femUUits ; and again^ otiJMda^ 25th Jmrtmiy 1^7? f, by 
Mr. fVallace. for the younger inftint son^ Joiifi Pre$'^ 
grnxe^ apd Mr. Morhm^ tor tlie eMer inftiwt Jion, jErf* 
tcnrd Preitgrave^ luid Mr. Dunning^ for the nephews. ' 

On behalf of the irtfant sons, it was un^^ that the ia^ 
tcntion of the testatpr could not po^sit^ be mistaken : 
ao one eo^ld doubt bilt fhsit he meant to incfnde aH such 
sons as should be born fitter the nurking^ of his wilK It 
IS juot possible to conceivp tl^at he meaitt to prefet bis 
nephews (o his own sons, limtfo leave his own soim totally 
^mprpvided for; especially, as he had takta care to 
l^revid^ for such chud of chiUjren at ^is wife showld be 
fnsidnt with at t)ie time of his d^ath. And as thelasta* 
. tor's intention is perfbttly plear and yrtdoikiiid, IW (^rt 

Tot.. T. I 
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will rectify the nxpressioii, or even supp^j/ proper words^ 
in ordertoeflfecttintt* it. 

Jn support of wlucli position^ thry cited fro* Cnr. 183. 
Spaldmg V. Spnldi/fg. S^Lev. I^o. Luxftftdw, Cheeke, 
1 Pe^re TVilfiam^ 4^6. //^a/// v. Lrlar.d. 2 Pi ere 
Williams 194. Nerohtd v. Shvphard^ They also 
mentioned the case of Fofincredu v. Fonncreau ; where 
the court of chancery . supplied the words — ** or 
'* should leave issue, that should die.'*. These cases gd 
further than the present case require.^: it would be 
enough, in tlip present .ca^c, ^'* supply — *' that if (he wife 
^^ should be ajlerwatis ensient of &ny child or xbiU 
« dren." 

Jtfr.^/br/o;?ar£i:ued,.tJiatthe words " if his wife should 
'^ be ensient at the tinic^ of* his decease," should be taken 
as a condition j>rce^deuty rather than his son and heir 
should be disinherited! And he coinparecf it to the case 
of Qrrwco/ and Wflrre/?, in \2Mtd, 1^8. 

On behalf of the nephews,^ it was answered that it is 
not enough, tp say: ^^ that the trstiitor'did not intend to 
^^ f'jrclude the infant plaintiffs :'' it.is plajn that he did 
i/or intend to f/iclude them. He did not foresee that k6 
should hare these two aflerborn children in his life-time: 
an4 riot foreseeing such an event, he did not mean to pro- 
vide for it. He had it in his power to alter his will, uikhi 
the chat^re of circumstances : but he <lid not do so. The 
limitation " to his nephews*' is therefore still subsisting: 
it never, was a void one. though it may be now become a 
hard 6ne. ' However, ine will must l)e taken as it stands : 
no body's wishes can alter it. The testator *has not 
thoug t fit to alter it : and it is not in the power of the 
Court, to make 'a will for him. If a bachelor makes a 
will, and thereby gives ctway. his estate ; and afterwards 
marries ; it ha« never been determined that sut:h a will 
shall fK>t stand. 

As to thewife's being *^ ensient at the time of the tes- 
^* tator's death", being, a condition precedent — ;The case 
of Jone^ and'JVeUcjomb shews that it was not. f See thht 
case, in Risp, Eq. 74. Precedents in Chancery SIC ainl 
the Al>ridgment of Eq. Cases 245. pL 10.] , 

• The Judges of. this (^>i^r.t certified as follows — 
We are of opiman^ that the provisipn made by thf tes- 
tator beiuj^ for cdildren which were to be born after the 
making ot his. will, he certainly /7i/r;7</f// to comprehend 
all the. children which should be born of 1i is then' wife, 
.( whetherA</ore or after his decease.) I^or, we think, th&t 
a fatlver>i in making an express provision for any children 
which his.wife should be ensient tcith at tVe time of bis 
d((ie(i^jty could never intenci to ^ivct his estate to stilh 
children J ia Occlusion of^ or to his nephews (as the eveiit 
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hfts happened) in prefrrence to, any child or children that 177 jU 
mi^ht be born in his life^time. 

We are of opinion, therefore, that (notwithstanding "WHITE^ 
the deftet of expression in this will,) the children bom .^ v. 
before the testator's death are vtrtuallu included in the barber. 
provision so anxiously made by a parent forjiis poUhu- L5Uiifii,6ij 
mous children: and that, upon the true const ructipn of 
this will, the pkintifT^s Edward nnd Joha will be entit^/sd, 
(from tiie testator's mdnifest intent^) to take an estate in 
fee ifi the premisses, at their respective ages of one and ^ 
twenty ; and that, in themean time, the blaintifl^£/eaifor, 
their mother, is infitled to hold the said premisses, rab-^ 
ject to the trust of the safid will, for their cdugatton i&nd 

maintenance^ . f ^ 

Mansfield. 
ft. AstoaN. 

fl. WiLLES. 

W. H. ASHHURST*. 

♦23d ^pn? 1771. 

« 

V. Robinson w Robinson^ ante J pa, 38. ^ 
to/. I. and Evans ^ ex Dimis^. Brooke^ • 
Bati. V. Aslley Ksq ; and others, (Sir 
)Viffiam Diickenfiefd DaniersC^ise) ante, 
pa. 1574, 158©. vol. ^. ^ 



5tocK, one &c. zersus Harris, Deputy-Postmaster of [ 2709 J 

^ Gloucester. ' 1"^.?^;*?,^ 

Apnl, 1771. 

•'I^HIS case came before the Court upon a special ver- 
-*■ diet, and was twice argued; rt:?. first, on Friday K*!If!?°""i* 
16th November 1770, by Mr. Bearcroft for the plaintiff, hf ^st!S^g 
and Mr. Morion for the defendant ; and now by Mr, Dumi^ at the nte of 
ing for the plaintiff^ and Mr. Attotncy General Thurlow poatagconJy. 
forr the postmaster. 

It was* an action brou/sfhtagain^thcdeputy-postmaster^ 
for not delivering out letters directed to an inhabitant of 
the city. 

Tbq declaration stated that the defendant Gabriel 
Harris was deputy "postmnste? of that city ; and that, as 
being so, he ought to have delivered all letters sent by 
the post and brought to him at the post-office of the said 
city, directed to any person or.personn being inhabitants 
of the said city,, to or at ih&plaae of abode of such persoa 
or persons to whom the same letters were respectively du 
tected, within a reasonable time after such letters were 
fo^ bgrougbt to the said Gabriel at Xhe. suMi.p^st! office at 

12 
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iTf I. ^^ *"^7 *^ Glmtceitier afitiretaid. Then if sfaii^ tW cifT 

silcb crajr g pertain letter directed to lilm ttic said Jifka 

|TO€|t Skinner Stork (iiie plaintiff) at tlie fiaid cit^- MGhurtsitr 

^ vr^^nihj the ptisi for hi«ii llie said John Shinner Siork^ 

HMMMU* ^ ^^^ ^^ there t)roii2rht to the said Gabriel at i\/€ 

* post'ofBce of the citjr of Gtofitcster aftnr^W^ anJ re- 

ceited bj htm the s^id Gfrhriel tffH'e. Nevertheless, fbcf 

said Oahrieff welt knowing the premisses, but not re^ 

erdt«iff his dvtiy in that belialf, did not deliver the said 
tet wor at the plnee of ab(pde of the said John Skimilef' 
Stpek w44hina reasonable time after the said letter was so 
l>rought to and received by him the said Gahrirl tts afom^ 
said; but, on the contrary, wrongfully and ihJMfie^idj 
kupt and detained the same letter from the mid jahm 
Shinner Stort^ (or a (onir space of time over and above 
a reasonable time jfi thnt behalf^ to \¥it, for the space of 
three da js. 

Tbc speefd verdict nas as follows. The jurdrs find, 
Ij^fi lfcp4cfcridMt^ daring the time in the declaration in 
that behalf mentloiicid, was and is deputy- postmaster of 
the city pf Ghueester^ under the apfiointajnent of thcf 
postma$lff ^eiien^U That U^e plaintiff*^ dnritig that time^ 
was and h ap iohabitltnt of the said city of Gloucester / 
and he |Md hip pbpe of abode wisit known to the defen*' 
[ S710 ] dant. That the defeitdai)t| \yc\\\ff deputy ^postmaster as 
aforesaid^ did ptrblisb a notice in the said cify, in the 
words following, to wit, ** Post-<llfice, Glvtrtester^ -^^Jl 
*^ 9Qth 1769. Having consulted bis majesty^s pc^t^ 
^^ master jg^nerdJi upon the present method of carrving 
" out ancTdelivcring letters at the place of abode of the 
^^ individuals to whom they are directed, I am informed 
• ** by their lordships, that I am Not obliged ^o to do i 
^ and that no allowance wilt be made n»e from tire General 
♦* Post -Oflicc for «iy expences wi tliat account. Notice 
^' k tlierefore liereby given to^tlie inhabitants of Chit 
*^ etty, thatnAer t lie 3il day of Ji!r«e m»Kt, if it is afn^tfe-* 
*} able to them to have tkinr letters delivf red at their 
^^ own bouses, they must pa^ a compensation to i\m 
^ letter carrier, of a half-penny a letter, or a small qnar- 
^ lerly allowance, as they think proper; or ehe send 
" for them to the otiice, wlMTethcy will be delivered for 
^^ tbe postage only. G, llaniu^ {Mistiiiaster/* . That 
^ntU the piiUication of tins notice, letters directed to tile 
inhabitaats ^ Cloucetier were alwttj/$ delivered to ihem 
€i iheir places of nbmde milkin ike soul dty^ by tbe |^oat« 
fRa«ter for tbe time tiebig, without ^ay gmtnity or reinpfd 
#f«r and beyomi the f^ooMnop rate of postage. Thai tbo 
'plaiiitiff Afterwords eouted notice to be deiivond to tbo 
^Mendant, in tiie words following-*-^ Sir, the ii>ooofOp 
^ nk o eo I .baiw^ so long aniara^ - of not tel^iiif Wf 
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^< lett«n delivered fo me t* ihtt nikd t<f >e in^ fibc tuni £ff 
^* y^iir lale predecefmor Mr» Nicoiisf obttgei mo ta givV 
'* V€« hof ice that froin benctffQrvf :k#ik I do exptcl Aiid 
** Insist that all 1c1(er$ wliich sJiaU oome to jrdir oScV 
'* direcled ti» me tie ifnaU'dkiteljr sett! by you #iid delff 
*^ vefV'd Ui m9 9^ ilie dwelling^koiistf of Mr, fidituin^l 
<* Philips I) ilie Ctti^aritte-^Hheet^Ltmef beiii^ itiy plaet 
'^ of sibtfde ; ifltliout any delay, or furtber expence Aaif 
** the common and le^al rale of postage. I 0» Sfd, 
^' J(7Ait SUiwer Siock, To 6ii6f /W yy«rfi> JEsq ; FasN 
<^ iiMisler iff Gloucester^' Tftat afterwitrds, ol^ Ike $4tb 
of December 1769, the defendiint reeeivedi fH hit office 
in the city of Gfoucesler^ a letter by the post^ directed 
for the plaintiff, beiiip the same mentioned in the declur 
ration ; which letter the defendant did j^ot deliver U>f or 
fit the place of abode of the plaintiff; but the same re<» 
maificd, with his knowledge, in hisofl$6ofortlies];Mtceof 
two days; at the expirulion w|icreof, f&e 6ame iVas ieiit 
for, by the plaintiff', to th^ defeiulant^s ofl|ce> aad ImtM^ 
d(ately delivered to him* 

Referred to the opinion of the Court, ^^ wbefber 
the defendant was obligb^ to orlivbr the letter to 
the plaii»tiff at hh place of abod€y (at (he pOstaj^e 
only/' If he was^ then the jyrdr» find a vefdiet 
for the plaintiff; i^ominal damages a AhilUng ; and 
costs 40y. If be was not, \\^a they find for the de- 
fendant. 

Note, Tki« is tbe case which I hint at ki pagedi5S,of 
|ny 4 th volume, at the end of the case of JianuM v. Poley^ 
in the begiimtng of that ca^* of Iksrnes v. Folejf (pa. 
814^,) t hsive said tiiai I bod not then in my possemcfii 
the eaa^'i literal stMe erf* it ; but promiseil to in^eit it u\ 
fHti|«e. This lieifi^ ^ very propes MpyortuiMtjr Ui disi 
€bargtt iB-y^ietf of that, promise, I wUV befo ukwst^i^^ 



r. 



[2711 ] 



(Bas v£s wsrsms Foley, Easter Term 177& B, B.) « 

IT was an actipn ^pon the case /or mmsey had aod i^- 
ceived — Oh non assumpsit ^ a c^se was reMnrfed at the^ 
Ifial ; wbiph slated that the detendant is postmaster of 
^<]/A, airier (he appoiiHmeat of the postmaster general, 
That upon tli« deiendan^^s apyiMi^tment^ he pi^bUUied a 
lidtice, ^^ That every person who if^itt either Call at the 
^^ post-office in Orchard Street^ or send tbei# servants for 
<< them, will receive their letteiri^ at tlie legal postage 
« otdy— that the letlem tM are cfenvered to all petsons 
V |ar tite ii^tiMe at; tbeif ot$n heiMs IHiH be dlaf^ 9» 

4 ? 
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^^ half-penny, except fhose which have heretofore pnid 
*' one |)eiinv— rThat, to prevent any mistakes, the postr 
^^. master oi Bath will think bims^it obli^^ed to the per? 
** sons that intend to fetch or send for their letters after 
*' 'M'jndoi/ tbc SOtU inttant, to hvnA their immes and 
* ^^ places of abode in writing to the post-office, that care 
^' may be taken to have their letters properly sorted by 
^^ tliemselyes^-that as the postmastei' is determined to use 
^^ moderation in the charge, therefore any merchant or 
i^ tradesniaii that receives many Letters may agree with 
*^ -Ihe postmaster by the year for the delivery of their 
^^ leitera at their own houses." 
<< Bath, January 1 /, • I76(J. 

*^ Thomas Foley ^ Postpiaster.'* 

That before the defendant's appointment, the post- 
^IHaster of £aM never received any thing beyond the rates 
of postage specified in the several Acts of Parliament re- 
gulating the past-office, for the delivery of letters in any 
part of Bath ; but that, the letter-carriers employed by 
the postmaster had, for a considerable time before, re- 
r 2712 ] ceived for their own use, in some parts of Bath^ an ad- 
ditional half-penny ; in other parts^ a penr\y ; and in 
other parts^ nothing, upon the delivery of letters. 

That the plainHff is an house-keeper and inhabitant of 
Bathy and was well known to the detendaint to be so ; but 
did not call at or send to the post-office for bis letters, ex- 
pecting and requiring that the same should be delivered 
to him at his house, on payment of the rates of postage 
•fixed by the several Acts of Parliament, only. 

That the defendant, upon \\\s delivery of twenty-four 
letters directed \0 the plaintiff^and brought by thcpost 
from Jjondon to Bath^ at his house there, demanded afnt 
received of hinobtbe sum. of l.f. at the rate of a half-penny 
for each letter, ove^r and beyond the nites of postage 
before mentioned: Svhich is the cause of action. 

The question submitted to the Court was " Whether 

^^ the postmaster is obliged to deliver letters to the several 

* ^^ inhabitants o{ Bath to whom they are directed, 11/ their 

^^ known places of Abode, at the aboveroentioned rates 

'< of postage only ; or is intitled to danand and take any 

. ♦^ thing more.-* 

The rule was, that the Postea be cle- 
Jivered to the Plaintiff.* 

The abovementioned case of Battles v. Foley was distin* 
guished by the name ofthe Bath cause. 

After the second ar£:ument of this Gloucester case^ the 
Court gav« their opinions Seriatim, 

Lord Mansfield — In tlie Bath ease, the fact was 
much the same as in the present case. It was there 
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stated, that before the defendant's appointment to be 1771, 
postmaster, the postma&ter of BatA never ccceived, ftr 
the delivery of letJcrs in any part of Bath ^ any thing stock 
.heyonil the rafes of ptwtage specifiwl in tlie Acfs of Par^ - v. 
liamcnt regriilati(i£^ the [Mwt-office. He arave notice '* that 
"people mint either come or'^ml lo the post-oflice (o 
** fitch them ; or pay for ha^ins^ them delivered at their 
" own heu^Cs/* And he accordingly dem^mded aind re- 
/ceived money of the plaintiff, for delivering his lotters at 
Iris own house, over arid above the nrte of postage before 
mentioned. The question was, ^^ whether the postmaster 
^* was obliged io dtHver letters directed to the irthabit- 
^* ants, (U their kii6wn places of abode, at the above 
'' mentioned rate^ of postage only ; -or \Va8 intitled to 
'* demand and take any thing more/' The Court did not, C 2713 J 
in that ci(se^ give any opinion ''whether the postmaster 
** was ob/isrcd to dethes letters directed to the inhabitants, 
" at their fciimvH places of abode within that city/* It 
was determinetl upon another point, the postmastoPs de' 
9n finding' and taking more than the Acts of Parliament 
Allow; which claim the postmaster could not support. 
The Court neither gave nor formed aiiy 0|vinion upon tlie 
general question. And they had reasofis for it. There 
was no drawing any conclusions about delivering out 
letters, or sending to fetch them, from the expressions 
used in the Acts of parliament : and they hoped it would 
be soon settled by Afct of Parliament. No such Act of 

Earliament has bi^en y^t applied for ; nor probably will 
I*, till we shall have given our opinions. And the pre<- 
sttiit action is broui^ht, and the case stat(*d, in a proper 

' manner to'bring the intended question before the Court, 
Therefore I shall now give my opiriibu up<m it ; and 
I'ave no great difficulty which way to give it, though 
the Acts of Parliament are not professedly explicit 
about It. 
.There are two clauses in them, which shew decisively 

^' that there are fimils of delivery." In the 5 G.S. r. 25. 
S 7. arc the express words * or within the limits of the 
" delivery of letters and packets:'* and in th^ ISth 
Section of thi* same Act mention is made of the place 
** where such h»tter or letters are ilelivered." As there 
are, theretbre, limits of delivery, how are those limits 
fixed ? the answer is — They are fixed by usage and 

f)ractice, and the course that has been observed and fol- 
owed in each particular place. ' 

The post-masters are not, indeed, bound to find out 
persons not' sufMjciently described i* but if th^y know them, 
and tfiey reside within the estabfishrd ii/rfts^' the' posU 
masters are obliged to deliver their letters at their places of 
fibodcr 



2714 i^aster Term 1 1 Ge6. 8. B, R: 

• ^ • 

]771, If thatbf 80,.|]iere is enough found upon this ^peci^l 

velrdict, in favour of the plaintiffl It is expressly found 

STCCH ^^ that until the defendant's publication of bis notice, 

▼• ^^ letters directed to ihe' inhabitants of Gloucester were 
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^^ always delivered to them at their places of abode wUhm 
^' thesuidiUy^ by the postmaster,- without any gratuity 
*^ or reward over and beyond the 'common rate; of post* 
^^ age.!' From-whence it follows, th^ t|ie 1[inii(s>f de* 
livery of this post^ffice in Gloucester^ i^re the City of 
Gloucester. This was the practice for sixty years, and 
to this time, far jpO years : and there b ho ^umlation or 
pretence it^ raising this additipual i^oiicy a nor is it ju&» 
tiWd b^ the Acts of Purlianienl. 
f d7H 1 Tbe^inconvenicnce that would attend thjs notice is verj 
^rcat to such as would hot submit to this new demand! 
Tlow sbould people know of thci( letters \ An<l are they 
to come 6t send to the post-pfiice, every post cfay, to in- 
cpiins after the iphanice of a letter ? Tuis' would be ex- 
ceedingly inconv^iiVent to every Dody \ and Mfould be 
particularly hard upon such ol t»s in)iiibitants as seldom 
receive any tetters by the ppst at all. 

It is raising a tax, without any proper appticatio^ of 
if. The pablic would not profit ^y it* ' Oii tne contrary, 
i\ would kmoiensely hurt tlie public revenue, thougb i^ 
iVotuld Irais^ a great one tp'the postmaster or his deputy. 

The inconVenient consequences woii]^ be mocu m6ie. 
visible and inore extensive^ if this attempt of the country 
poslmi^ters was to be exercised in London; where tte 
contrary practice has prevailed ; and having established 
it, tfaey^oan't recede from ii. They caji not retract whaf 
has beta always usuaf in London^ nor even the Qiethod 
which they have hitherto allowed in such vitta^ neai;; 
txm^oH as are npw become oontigdous to if,: rlaviiig 
once established Us they can't go back froiti it. So in 
GhuteUcry there is ho reason or pretence 'for their re- 
factiagthe method always taken in that city. 

Therefot^ 1 think they have done wrong ; and have 
Ultbinpl^d,' without authority, \o raise a' tax upon the 
ipsMic^ without a sufficieiit foundation whereupon to 
j^rAund their claim; and for their own beuefit, aud noi 
Ibe Ijenefil of the pliblic, or of the revenue. ' 

Consequently^ t^s a^on » well brought; and the 
|)5stea cM^ht to be delivered to the plaintiff. 

Mr. Justice AstoN — ^hfi Acts of Parliament relat- 
ii^ to this aul>ject do not partici^kriie any thing about 
fcliAiiig letters^ <ur deliveriiiK ihe^ ^ut : thc^y are nol ex<« 
|rfi€it ^ thia beajd. tte'direoliite iX a letter informs the 
^(bierdf tlkipostVmaelKMfW^e^verit: and the lesis* 
lature meant &ai be ^ould deliver it accordingly. The 
4imi/t$ qi the delivery acir to be determiaed by the usage 
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of the place. Hete, the delivery was used, far a great 1771. 

number of years, to h^ to the innabittints of the city of 

ploucesteTy at ^dr respective plaat;? of abode within the 

city. ' This notice from the'pc^tmast^r is directly in the 

ieeth of fte Acts of Pariiameti^. There is no foundation marms. 

|br this demand ; the post^^otfice have no right to make 

it. The word " deUvcr" is likewise used in tlie penny- r g7i5 1 

post Acts { and there is no doHbt but that penny-post * * 

iette)ni are to b^ delivered at tlie habitations of the perso^n^ 

)o wnom tl^j^ are directed. 

'^1^ inconveoieuces of fetcl^iog leltters may be very 
great. The whole town oc cit3r may be attending at the 
lame time, to enquire after their letters. And the p(ist- 
maimer might be out of the way, when Chey do come for 
them ; he is not obliged to attend at aiiy fixed I^our. 
The established uss^^ has been^ for tl^e poslnmster of 
this cifj^ of Okfucmerio deliver the letters of the inha- 
tiitants at their pl^ccis of abode within the city : and this 
usage was probably settled immediately upon making 
tlje aict wbicn erected th«. po^-office. Ine postmaster is 
Dound 1^ these established limits : he cannot r^ry this 
^staUislied practice, nor raise au additional mf^ upon the 
inhabitants.*' 

Therefore thi^ Poste A onght to be delivered to the 
Plaintiff. - 

Mr. Justice. Willes — This being the e^hiblUhtd 
ujsage in tnis place^ iT^e post-office cann<i(t alter it. They 
mi^t as well (lo it ir^ Loitioh^ as in Ghuce^^fer : which 
V^ould be extremdy inconvenient. In the former place, 
they have extended the usage to Marybont and other 
new buildings : anti they have done right. Here^ they 
hM no right to dc^rt from the ^rmer established usage 
which had prevailed for such a great length of time : 
nor tBh I see any pitsteiice for their attempting it. 

Mr. J^stioe AsimtTRsr concnried entirely, as to thi^ 
particular case, circumstance as staled in the declara- 
tion, aiic^ found by this special verdict. Here, the usage 
had been so long established in the c\\y 6( Gloucester ^ 
that lie held t^t the postmaster had no right to set it 
aside, and to refuse to deliver letters in ftt( ure, as he had 
been iised to do^ and had beeh so long done, at the houses 
of the inhabitants within that city ; which be looked 
upon to be the timil «fdeUtii'y established in that place ; 
whatever may be the limits of delivery, or whatever ra^y 
be fitand proper to tie determined as to any olher place, 
but he ^ave no opinion, as to the kingdom ih generaf, or 
as to any other case wnete the circutnstances may differ 
ttottk thieve of the present ease. 

This Covat unanimously ordered the Post c a to^ 
be dt^lirered Wthe PtAiNtii'F. 
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•177h Note — There has been a subsequent determina*-^ 

tion of the Court of Common Pleas, upon a like 

STOCK question in Ipsmchj viz. " tvhethcc the defendant 

▼• " (Goodchild) as postmaster of Ipswich, wns ohfio^ed 

HARRiSp " io deliver tlie letters to the inhabitants of Tpswichy 

[S. C. 3 WiU, ^' at their respective places of abode;.". A .id they 

^f^J resolved, that the parliament roust mean ^' that the 

" postroa>ier should deliver the letters in post- 
** towns." It was in Trinifj/ Terra 1773, 1? ^ G. 3, 
Rowning v. Goodchifd ; an nctioi) a^i^ainst the de- 
puty postmaster of Ipswich for not ficliverir^g the 
plaintiflf*s letters at his place of abode in IpsKicfif 
within a reasonable time ; but, on the contrary, dcr 
taining.them for.a long time, viz, for the space of 
ten days: to the plaintiff's damage J^IOO. plea, 
"not guilty," At the trial of the cause «at ll«/y, 
a verdict was found for the plaintiff, with i^. da?- 
mages and 40^. co^ts ; subjept to thp opinion of this 
jp^' Coi^rt pn the fpllowinff case, 

n^That the dcferulant, during the time in the declara* 
tion mentioned, was, an 1 is deputy postmaster of 
the town of Jpsmchj under the appointment of fhe 
postmaster General : and the plaintiff ^uring.all that 
time was and is an inhabitant of and within the said 
town of Ipswich ; and he and his place of abode are 
' well known to the defendant. 

Previous to the year 1741, the letters which were 
brought by the post from London^ directed to the 
inhabitants of Ipswich, were. delivered to them at 
their respective places of abodcj bv the deputy post- 
master of Ipswich for the time bein^, at the legal 
rate of postaec only : but the inhabitants of 7/75- 
zcich constantly for time immemorial, till the said 
year 1741, paid to the letter-carrier employed by the 
iieputy-postmaster for the time being, a recompence 
of Id, a letter, for the delivery at thpir respective 
places of abode, of all ktters which were brought by 
the poEt from all parts of Norfolk and Suffolk, .over 
and above the legal rate of postage , being delivered 
at a different time of the day from those which were 
brought by the Ijondon post. 
In the year 174 1 , the post from London to Ipswich was 
established six davs in a week, instead! of three : 
upon whiph occasion, public notice was given to 
the inhabitants, by tli€ conimon cryer, " that such 
"of 'em as chose to have their letters deliypred at 
^^ their places of abode must pay to the letter-car- 
** rier a reconipence of one half-penny for each let- 
^^ ter, as well for those which previoi^ to the said 
^^ notice were delivered without recoinpcncei as for 
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' ^f those for which one peniijr reconipence had been 177'l» 

^hc greatest part of the inhabitants complied with 
this nothQe, and haif« ever since voluntarily paid to 
the letter-carrier either one half- penny over and 
above the le^al posta^, for the aelivery of each 
letter at their . respective places of abode ; or have 
agreed with the letter*camer, and paid her a quar-f 
terly or yearly allowance for the delivery of all their 
letters; except three persons, who gave the letter* 
carrier a Ghrtstmasrbox. 
The plaintiff, ever since the said year 1741, paid the 
recompen.ce of one half-peimy fur the delivery of 
each letter at his place of abode, till April 1773 ; 
when he refused any longer to pay the sume. 
The letter-carrier does. not receive any. salary from the 
defendant, for deliveriiig the letters ; nor does she 
account to the defendant for any part of the recom- 
pence she receives for such delivery^ but applies 
the same to her own use. 
On 1st Aprif 1772, the defendant received, at his off 
fice in the town of Ipswich i ten letters ^y Me Z/on- 
dtm post J directed to the. plaintiff at Ipswich (being 
the same letters as are mentioned in the deckratiun ;) 
which letters the defendant did not deliver at tbo 
plaintiff's place of abode in Ipswich ; bnt^the same 
remained, with the defendant's knowled^, at his 
said office, for the space of ten days, as stated in the 
declaratioiv. 
The Question for the opinion of the Court is — ^< Whe^ 
^^ tner the defendant, as postmaster of Ipswichj is 
f< obliged to deliver the letters to the inhabitants of 
** Ibswfchi at their respective places of abodeJ** 
The Court having taken time to consider, their opit 

nion was delivered by Ld. Ch. Justice de Grev. 
After stating the case, he said the question is« whe^ 
ther the postmaster has done his duty, by leaving 
letters at his office in Ipswich; or is bonnd to de** 
liver them at the places of abode of the iuhabi- 
tahts. 
This is not a question of private contract, or of r com« f 2718 ] 
mon carrier ; but arises from a great public employ- 
ment for establishing correspondence, and is pro* 
ductive of a great public revenue. 
Tl|e Crown very early had appointed postmasters for 
forwarding expresses, and public service ; but not 
till the time of Jac. 1. for carrying on correspond 
dencc ; and that, originally, only for foreign cor* 
lespondenoe, as appears by the recital in the pro- 
clamation of 8 Car. I. Ji^mer^s Ikpderaj Vol. 19. 
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p. 305. fcBjUoMMtet for Englm^ fcir cdnveyinf Iet« 
ten to foreign parts, and tlrat othefs bftd mendett, 
Src prohibited^ 4^» . 

In 16^^^ tbb ofiice was granted to TA^mmr WitkirinfiSj 
(Jfym. 649.) who ]fl| 16S5 was ord^ied to take on 
himself ibe additioiial bvrtbeii of a rmlniaf •«post or 
two, to Scollimd and Jrelmidy and se? eral great towns 
in Englani; anid to tak^ tke li&e as n6w patid, as 
near as possiblj can : which looks as if there had 
been something of a private establishment befortr. 
This was enforced by proclamation in 1635. 

|a 1637, an oflice was erected fpr the purpose of earf;- 
ine lettem, cailed the letter office, and added to 
Wkheringifs office^ and put under his care, for carry- 
ing on correspondence in the kingS dominions. 
Rym. Fmd. Vol. 80. p. 192. 

In 1640, ff'UhetiMgs harfaig abased his tnisl, the 
offices ^sens aeqnestered intii the hands of PhUip 
BuflamHfkjf^ uader the care and ovetsisbt of the 
principal secretary of stale ; tp be carriefron as near 
at might b^ in the fbrntet cetnrse. Itmn. Fad. Vtd. 
«a. p. «9w 

Before the resldfslion, seTeval steps ^ere taken a^d 
Tarilnitf orders made, as in the Comi^dns jouraals in 
1649^ 1644t 1649, »tc.i ^^ it beeathe a genefitl 
eonvejance to all parts ipf £pigUmd. 

la 1654, tlm office was gianted by act of government 
to Mmdty^ uitdcr sent and cbnditions^ Seobeli^ 
Acts and Ordinances, p. 358. c. 51. 

Ja 1656^ a geiieral ofl^ was erected for E^kmdy Scot" 
tandf aai Ireland^ Seeb^&lU 

At the restoratimi, the Sik. of t!2 Car^ 9^ e« 39. was 
jfiade, inachr opan the slmia pWr, but with 

^ 0eW powers and fioems i 9nder witch act it Was 
carried an, . liU 9 Aim. e • 10. in wI^m:^ there are 
some additioiDid regulations i and it was made ana-? 
tional estabUshroent ipr the purpose of coriespon- 
dence, and also a great i^a^onal revenue. 

The question depei^ upop the Conatruetioo of this 
Slat, of 9 Ann. And the Qi^ly considcratipn is, what 
is meant by tl^e wotd* <> die&ury .'^*-^whether in th^ 
town, or at the office. 

^y S 8' it appelurs that the duty of the f oslmaster eon* 
sists in three articks. vis. recer^im^y canymg^md 
DELiVBRiNO lettefB^ lie is aulhonacd to appoint 
stages as h^ thioha ^sapiTenient. London is the centre 
of. the wbples other towns are inftrift centres; 
places of fecerpt and delivery. So|. as JUm^km- is the 
iermhtu^ A fway each infernnr is tlse omiif i;rhere to 
l|i^ recemd aid delttec^. 
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io ib^ old prcicl4nmtion of 1635^ the postmaster is id 
carry the letters^ ttriiich letters shall be left at the 
post-kou;^ or soqie other bouse which he shall ap- 
point : but that word has beeo clropt In all subse*^ 
Quent proccedin/^s \ arid instead th^redf, tUe word 
" dcflverfd*^ has lieen substituted* 

So that lie is fiot onlj to carr^, but to do sometfiirig 
more — deliver — " deliver as directed," that isj to 
aiK>tli<^r person. 

BqI quitting the possession of ibt thing ddes not answer 
the idea conveyed in the word ^ delivery ;" and a 
detention irr liis enstod^ is eontradictorj to it<^-hc 
not only ddth Apt delirer ; but dolh nc^ quit tb^ 
possession. 

He OQght to deliver them from the custod j he bad of 
them. This, on comparing ^alL th^ clauses in 9 Ann. 
is the sense in which the parliament meant the word 
ddiveri fovj to suppose that when the letters are 

> brought to the town, aU the iobabitants are U$ send 
everjr post to inquire, 4*c., would be impossible: 
Insteaa q£ faciliMtting, U would Obstruct corrcs-^^ 
pondence. 

The only way to obviatd it, would be to join in 6m« 
ploying a person io bring them. But that is for- 
bidden by ^ 17. ** not to employ a foot-post, ^r." 

The case of Bamet r. Foley rules that the postmaster 
cannot demand any thing (trt ihti delivei^. 

Also in ^ S9I. the postage is coMidered tofr eiarrying 
and delivering. And in another place there is an 
authority to appoint a person to carry out of post 
(owns above %ix miles from London. 

The consequence of iJke whole iS| that the parfiafncni 
must nseaH that the^ postiuaster milst. iindertake to 
deliver the letters in post towns* 

By % 40, the letters are not to be detained, ^c. : and 
if the party cannot be founds they are to be returned 
for want of due direction. How can be know whe- 
ther It be truly directed, if the party is \6 send for 
it ? And the postmaster being to return letters, if 
tlie party can t be found, he must inquire ; or he 
caAngt say ^^ be cannot be found f'* therefore he 
must look for him. 

By S 90 — ^^ If the person to yrhom a letter is delivered 
^ r^sei to pay the postage.'^ This must mean a 
personal ddivenr at his house where directed : or it 
wouM h^ve^aid— ^< if taking, ^c. out of the office, 
" He refoseil to pay.*^ 

Then^ 19« Foreign letters delivered in the post-* 
oflce of the port to be forwarded to the general 
oSce^ to be daireitd according to the dbedCions— 
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The same must be applied to inland letters ; or tbc^r^ 
ivill be difibrent rdleS for the &ame tbtn?. ' 

The ^t of 5 G. 3. c. id ♦ (relafinjf <o letters brought 
by ships) provides that the postnnaster is io fake id: 
over and above what he may now receive for the 
same, if the place of directions is within the town 
belonging to the port of liuiits^of delivery. 

Here where there is no postaji^, a new price .fa given ; 
and also it is irdplied that there may be other liiiritr 
thah the olBoe. And the posMowit is looked on as 
the place of delivetya and tber4?fore upon.thiy 
groond^ (be Court of King's Bench^ in the Gfou- 
cesler case, held they were io be delivered at a par- 
tic^Idr precinct^ as being within the usual limitrof 
delivery. 

The'proyision for pertny-post letters in 4 G, i. r. S3, 
uses tite. word *^ deliver^ *' in the same mahner ^ 
and it is agreed on all hands that those ttre ta be de- 
livered < 

I speak now 6f post-toiK^s, and the litmts tjf deltv6ry 
in and a^ut those towns. 

The officers hhve always tided a^eeabty. In /.oir- 
don^ there is no provision di^erent from others/ 
Ana it has gradually taken place in ut^er great 
commercial towns ; Brislol^ Sec 

Whenever the post^master appoints other post-towns, 
they are inferior centres of circles within which lct<< 
lers ought to be delivered. 

But it was objected lst« That this action doth not lie ; 
that it ought to be brouglit against the principal^ 
not the deputy : 2dly, If the deputy is liable, yet 
the action ought to be oidy for the prrtnlty i nt>t ai 
general action. 

liut a deputy officer is answerable for his own misfea- 
sance. 1 Z»//. Kaym. 655. Besides, this office, in 
its nature, coula not possibly be carried ifn V^^hout 
many officers. Yet though iu some respects depu-» 
ties, the statute considei^ them to many ptfrposes 
officers. And therefore, d fortiori^ they shdl be 
liable for tbeirown misfeasance. 

We arc therefore all of opinion, Ist, that an action will 
lie a^painst the deputies ; and 2dly, that it will lie 
notwithstanding the penalty ; for, a man may Suffer 
greatly more than tn^ penalty. 8o tbai £^ may 
be no adequate satisfaction : but however, not to 
take away the statute remedy lor misfeasance — In 
the case of Stock v* jBT^irm, in J3« J?, whicy wai 
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the same action , tfiis 'objection was never taken : 1771. 
and judgment was there ffiven for the plaintiff. 

We are all ofopiNioN that stock 

The PosTEA must be delivered to the Plaintiff. . ^' 

UARRI9.* 

r 2722 1 
Henry Law, wlio, &c., versus Jjcmes Ibbctson, D.D< Tuesday, soui 

April 1771. 

TN debt upon the statute of 2| H. 8. for non-residence, . . . 
-^ The defendant pleaded the general issue. niiist"re4deki 

Upon trial, at the last assizes for the cooinfy of Hrrt* the paraoi^c 
ford^ a verdict was given for the plaintiff for jg 10 sub*^ iioa^,whK 
ject to theopinton.of the Court npon this case; viz. amf^Bot"^' 

The defendant^ beneficed, with the rectory of the another honse 
parish-church of Bushet/Xo which there i.v a good par^ thou|?h wiUiiu 
sonas^e^kome bdonging^ during all the time mentioned in .,iri!!h^^ 
the declaration performed the duty of rector of the said 
parish^ but was personat/y rendent and abiding in and 
upon a tkocHinS'house belonging to himself^ in Bushei/ in 
tie parish of Bushey >- and not in and upon the said par-- 
sonagt'house belonguig to the said rectory. 

The defendant abo, during all the time aforesaid, was^ 
and still is archdbacon in and throughout the whole 
archdeaconry* of St. Alban^s and the limits thereof : 
which is an ecclesiasticiil dignity^ wi<h jurisdiction of * 

granting licences for marriages, probate of wills, and let- 
ters of administration^ He has a seat in the church o( 
St. AlbwfCs ; has a deputy •re^sttr yi\io lives at St» Alban^s 
and keeps an office there : but the seal of office is kept 
by the defendant in his own custody ; to whom the said 
deputy-register applies for the use of the seal and the 
dispatch of business. 

The house in which the defendant was and is resident 
and abiding, is within the limits of the said archdeaconry 
(as is also bis rectory-house,) but is not belongings nor is 
there any house which does belong to his archdeaconry as 
an archidiaconal house. 

The question for the opinion of the Court is, ** whe- rSfe44Can 
'' {her, under these circumstances, the plaintiff is intitled 1603. i9Viii. 
" to recover^'* J*3. 3 Dura. 

Mr. jfifei^tpe argued this case, on behalf of tbe^ plain- ^*^^'^ 
tiff; and Mr. Lucas ^ for the defendant.^ • 

Mr; Kemp& said, tlic action was brought for non-resi- 
dence on tne parson^e : and the single question is, 
^< Whether the doctor has kept a personal residence i^nd 
*< abode at in and upon either his dignity or his parson- 
<^ age." There being no house belonging to his arch- 
xtefMoniy It tia ezcoie Ipr bis not residi^ ia thejparson* 
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a{^4iQUse belon^in^ to his benefice, lit must be pcr^ 
sbnally tesictent upoo one or the other. An krdhdeaconry 
is one of the dignities expressly mentioned in the act 
of SI //•§. <r. if. That act v^as not introduclpry of a 
new duty. Residence tra« requisite; before this act of piir* 
liament, both by common law and. in common sense. To 
prove which; he cited S Insi. 6^5^ 6S6. and the fegisler 
58.^ Non-residcndc wai a perpetual coiUpIaintj^ from tlie 
time 6f H. 3d. to that of //. 8/A. in the case of BmHbr 
V. Goodde^ P. 40. Eliz. ih B. /?. 6 Ittp. 2\.^ upbn aJi 
lafiirmatioii on this sta(utb| ci mhu retolvcd by the Cont^i 
^^ that the parson ought to abide upoO' life reetofy ; #r»- , 
<< Ac*/, updb kis p^jonrngt^ki^isse^, lUld not in tiuf Mer 
^^ house, hkhaugh it be vitUiB the same piirish;" . ife 
said J, a ^uflTni^n weitM have becu bound, before S6 H» 
8. ci 19. S 7* to reside \ij6on his parsonai^ o^ ricarac^e j 
nnd to ts a bishop heicltn^ in commeiMiam. iVmi^ptf 
IncumbHii, cap. 99. II oh: lO. says ^ t)ial att firehfkft*^ 
^' con derires bis power from. I he bttJiep." 

Mrt ljkc4i$ answered, that if the 4n0lor had n<jt QEHfis^ 
plied with the cantins, he was open toilbt^ caiion-law. li 
was eabtigii if ke rtNiided eitbat upoo kiadi^^ity^er fiH 
benefice. And he did reside within the limitB of bi^ 
archdeacOnrv : whicb is sufficient^ aii tbeie wito no house 
bdoRging to it. He cndeaToiired to explivtn f he ease ftf 
hutUrik Geodaifj a$ not the unahimotis ofHuion of the 
wliole Court;* anftl cited Catmigt r. Dr. Neicmaa; 2 
B&ownloui 54. He ai|riied that an archcWncoof y is a. dig- 
nity wilbin Ikis afct of parliament; aud cited the ea^cif 
Bir!Mt^h$m T> G^usfty, Cro. EUz. 66^ cOncetiuag cii^ 
nities m the chiircb. 

LoR^ MAN«FiELDp-Tbe trord& of the att df parlia- 
ment are verjrv pointea and tery Incise. They are t 
^< that as well every spiritual person, now bcinjBC promtitcd 
*M<^ iiny apeMeaconr^r> deunry, ot digmiy i» any mo- 
^< ffosfety or eathediral cbureh, or other church conveji- 
<< tifui or concgialej or beiiif beaeAeed with nny parson-* 
<< «^ or Ticaiage^ as all and eieenr spiritual peffson aJifi 
^^ pehons which hereafller shall be promoted to any 1K 
<< the said dil#aitiea or beneAep with wvyt piiisonnge ot 
^< vicarage, Sem tiio fcasi ot Sit. Michari the nrdwajgel 
^^ nejct coming shall be personally resident and ^ding 
^' in nf and ujfon kis: said dignity^ fMrebend^^ or bcneCce, 
<^ or ai one of iktm at the least. And in case Ikai Wf 
^* sueh spiritual person, at any timft alter tke paid firast/ 
[ 272i ] ** beep* not fesideace nf ene of hie said 4igniliea prebends 
^ orbeneficeaasfaraforesaidybntabeeDtbiBnrlf wUlul&y by 
** the space of one montk iMclkef , ab fajr ibe tfm^ tu 
<< two monthato be accnai p t c d at aercral Itaas^ m cuqr 
<^ one.year i aopl.BHdLe kas naiimm na4 M^iilift i» Mf 
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** other places bj such time ; that then he shall forfeit, 1771. 

The determinations, upon adjudged cases, are *^ that law 
*^ if he does not reside upon one or the other, he is with* y« 

^^ in the penalty ;** and *^ that if there be a house upon ijiBfiTiQir. 
Y the parsonage or dignity he must reside in that house,^* ' 
it not being sufficient to reside in any other house, though 
it be within the saute parish. ' * ■' . '^ 

If there be no house, then indeed he may reside wher^ " . ! 

he will; provided it be within the parish : for, hb can% 
upon a penal act, be punished for not residing in the ^' '** 

house, .when there is no house for him to reside in*- 

Residence is a' /ecAnica/ terra : he must shew,- thUi lie 
was resident, within the tecbfttcal sense, aiukr the ao( of 
puriiament. ;».»rr'. - 

His Lordship was of opinioir that the plaantitf should 
hare judgment. 

: Mr. Justice Aston was of the same opinioiK ile 

likewise considered residence as a teckniad term:? rand it 

must be in the bouse, if therq be one. The.doiol^r is 

Iiere charged with haying absented himself from bui fecy 

tory and n-om his dignity, and resided dsewhere* • This 

Was inserted in the declaration, iii order to shew that he 

Was not so resident as the enacting part of the statute re- 

<)uircs. The not having it in his power to keejp ITesidenoe 

Upon his archdeaconry, because Uiere was noMU$e^ can't 

Excuse him for not residing upon his parsonage, where 

^here was a house.. This excuse goes no further than to 

%he not residing where there was no hou^e to reside iiw 

^nd I think, this case ought to be considered in the same 

^nanner as if the archdeaconry and tile -pKtsoattgt had 

l)een an hundred miles distant from each other* 

Mr. Justice Willes aud Mr. Justice AshhuAst 
were of the same opinion, that it was necessary for the 
defendant to have resided' in the parsonage«house, «as 
there was one ; that the residing in another bouse^ 
though within the parish, was not sufficient ; niid that ^^J^ 
there being no house belonging to the archdeaconry was L S725, J 
no excuse for his not residing upon his paraona^, where 
theie was a parsonage-house^ in which he. might have 
^ided* 

The whole Cqitiit conciirred in opinion 

• for the PLAiNTHrp. 

Note— Thfre was afterwards a case in this Court, 
on Fridajf Sd. Majf 1776, WHkinson, Esq. ; .^^^ ^, 
who, *c., V. Allot, Clerk i where there was no t^^^-^-^ 
parsona^*house, and therefore the parson ab- 
sented himself entirely, and did not reside in the 
parish at all : and the Court held, that thongh 
Vol. vT K 
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ITTi" impojiMbiJities wiR indexed excuse, yet he must 

^ . come as pear as he can to residing in thcpar- 

I'AW sonagc-house ; He must reside somewhere icilh- 

1^. in the parish. 

• ■ • ■ 

Wednesday^ SIaRTIN t. I'bwMSHCND and SaWBRIDGE^ 

1771 . ' ^ ' • • 

BV 16 G. 3* t* 50. " for the furlbA prerentlng de- 
. ^ . ** lays off astice by reason of priTildgcof parlia- 

"ShSluS^ " ment,?' it it recited **vlhat the process by distringas is 
imitbe^d *^ ^fkOory and eRpenstyet" For reinedy 'whereofy.it 
^^^.^ ^eii8ct»^^^t)ial4ha Coutt out of which the writ proci^edff 
Sn^leTcM^ " may order the issues levied from time lo time to be sioUi 
bt discharged, i^ aiicl' Aid:iiuniey arising thereby to be applied to pay 

* V. Sect 3. a such costs to the plaintiff', us the said Coartsball think 

^^ just^'^tindfT all the circumstances, to order ; Rtid the 
** snrphis to be. retained .until tbe defendant shall hare 
^^ RMeared, or other purpose of the writ be answered/' 

♦ Sect. 4. W-itn a proviso + ■ that ** when the purpose of the writ 

is dnswered,^^ then tlie Said issues shall be nturned/ 
if tor if sold, what shall remain of the money arising by 
^^sdch sale shall be repaid to die parly distrained 

^ The> plaintiff in the present action (which was against 
a 'member of parliament) had proceeded agreeably to 
tbt»Ret of parliament, and had obtained,rules for selling 
the issues levied upon a distringas^ an alitLs distringas^ 
fpiA ML ]^ries distringas ; onA also a rule for an attach- 
tatikt Rgftinst the sheriffs i but no issues had been actually 
levied. However, the deft^ndantdid^ at length, appear. 

Mt* Thomas Cowpeir thereupon movcd^ that these 
rules should ixr all 'disdiat^d^ For, as no issues had 
been levi^, they could not be sold ; and, as the defen- 

r S726 1 *^^^^ '^ ^^^ action had now appeared, the end and pur- 
L « . ^ -* tmt of these writs were answered ; the intention of tliem 
' ' ., "^^^£ nothing more than to entbroe an ap^rance. 

VR. Morgan J contra^ on behalf of the plaintiff, insisted 
upon 4be loHs of issuing these writs, before the rules 
should be discharged. 

*The Court thought that to be just and reasonable ; 
an4 directed that an payment of such costs, the rules 
should be discharged. They were of opinion that these 
costs were net to attend the event of the suit ; but were 
folie paid to the plaintiff immediately and at all events, 
whetber be should finally succeed in the suit/ or not. 
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Raban versus Plaistow. 

Tliiin<l«y,fd- : 

HE next day, ailotner question arose ixpon the same 
act of parliament : but it was a question of a diffe- 'J*'* ^**^' *^ 

.,. , '^' i * ,.^ .^ ^ Geo. 3. c, 5P» •, 

rent kind, and in a diffcreiit cause. exteods to jiA 

This latter c^se had no relation to privilege of {larlia- Mrritsof Dis^ 
tnent. It was the case of a sheriff who did not bring in triogat. 
the body, after a return df a ^^ cepi tbrjpus " msUle by his 
predecessor; for which neglect or reiusal, several writs 
of distringas had issued against this succeed uig sheriffs \ 

For, the practice is, that if a sheriff iii office returns a 
cepi corpus^ and will not bring in the body though be 
i^mains in office, an allachmcnt shall go againt him : but 
if he is ^one out Of office, an attachment shall not issue 
Against his successor^ th^ new sheriff, who did not make « 

the return of cept corpus/ bdt a distringas is the ;nethod 
of enforcing him to bring in the body. And this latter 
was the present case ; viz. that these writs of distringas 
had issued against the succeeding sheriff, for not bring- 
ing in the body upon a cepi corpus returned by a former 
sheriff since gone out of office^ And the Court was ap* 
plied to, on belialf*of' the plaiiififf, that they would direct 
the isMues io be sold ; and that the plaintiff should be' 
paid bis costs, out of' the money arising thereby. 

Mr. Btarcrnfl was counsel K>rthe sheriff against wboml 
tliese writs of Ji>iringas had issued : and he cndeatoured 
to shew that this act of parliament d( \0 G> S. c. 50. 
does not extend io writs of distringas in general; but only 
to such writs of distringas 'oa are i^sUecTagainst members 
of parliament, or relate to privilege of jpar/iame/^/. He 
aro^ued from the title and preamble of this act. The [ 2727 1 
The former is *' for the further preventing delays <]f jus- 
** tic<?, by reason of privilege oi parliament:" the latter 
IS also, in express terms^ confined to the inconveniences 
arising from the delay of ^^ suits by reason of privile|;e. 
•' of parliament.'* 

But Lord Mansfield held that this act of piarlia* 
ment relates to a/l writs irf distringas^ in general ; and is 
not contiiicd to such ad concern privilege of parliamenl 
Only.* 

♦Note — The third clause begins thus— " And 

** whereas the process by distringas is dila* 

** ioxfund expensive i for remedy theieoif^ b^ 

" it enacted.*' 

The Court cfrdered the issdes to be sold ; andt the 

costs hitheito incurred by thef fault of the sheriff to be 

taxed, and paid to the plaintiff out of the money arising 

thereby ; and* the residue to be retained^ in (frder to.%a- 

•wet the event of the suit. 
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A chips hof* 
^ihd tia9 no 
power to ill' 
•ore unlets by' 
authority fVom 
all the ownen. 

[1 Bonn. 52.'>. 
I Darn. 903.] 



^ On. See tfic 
■largifial Note 
next page. 
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vhich of Uie 
two causes 
came oujtrtt. 
So that 1 inay, 
perhaps, have 
feversed the 
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twockfendaiit' • 
HowcYer, that 
ii a circum- 
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iai|H>rtance to 
IhePetenni- 



French tcr$us Backiioctse^ 

French tersus Fouwton. 

nnHESt ^ :rc two distinct actions, of covenant brought 
-*- against two part-owners of a ship, by the husliand 
of if, who had been appointed to that ollrce, by a deed 
executed by all the joint-owners : by which deed they 
impowered him genendly to do aiwl act as husband of the 
ship, as is customary ; and to advance or lend, iSr. ; and, 
for all payments made on account of the ship, to retain^ 

He insured the ship ; and now brought these actions, 
for the money paid by him for insuring it : it was uot a 
demand of their respective proportions ; but a demand 
from. each, of the whole sum paid. Both causes stood 
together for trial : that against ♦ Bnclhouse came on first. 
It was then agreed, (and so the Court now clearly held,) 
that the husband bad no right to insure for any part" 
owner, without his particular direction x, nor for all the 
owners in general, without their general direction, or 
something equivalent to it. In the present case,' it was 
not pretended that he had received any express general 
direction from all the owners : but it was insisted, on the 
part of the plaintiff, that they were informed of it, and 
acquiesced in it. And the plaintifPs counsel called a wit- 
ness to prove this. The defendants counsel denied it ; 
and insisted that they were never informed of it before 
the bringing of the action. And this they offered to 
prove, by calling Mr. FoulstotJy .the defendant in the se« 
cond cause. The plaintiff's counsel objected to his coni" 
ipeiencu. The defendant's counsel answered and insisted, 
that there was no objection to his competencj/ ; whatever 
there might be to the degree of credit to be given to bis 
testimony. Lord Mansfield held him an incompetent 
witness, and rejected his testimony upon that foot. A 
rerdict was given for the plaintiff. And Mr. Dunning 
now moved, on behalf of the defendant, for a new trial. 

Mr. J)unningj as counsel for Mr. ♦ Backhouse^ the de- 
fendant in the action that (:an)e on first, argued that Mr. 
f Foulsiony the defendant in the second action (which 
stood next for trial) was a competent wiXhess: if there was 
any objection to hlmj it could ^o no further than to his 
credibility. • He has'iio interest in this cause of French 
against Backhouse. Each of the two defendants are 
separately and individually charged.. Each of the two 
causes must stand upon its. own evidence. pneofthes<^ 
two defendants would not be liable to coritrUnition to the 
other, upon a recovery against thbt other*. One oiily of 
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the part-o\Tncrs hiid given the plaintiff directions to in* 177J. 

feiire. But such a direction i^iven \>y one part-owner only 

woufd not bind the rest. The plaintiff was appointed'by FEBirca'' 

the articles, to be husband ot the ship. The plaintiff 's V. 

counsel called a witness {IrcncK^s clerk,) to prove ^^ that MhC%HOW%' 

^^ French told them tliat he hud insured ; and that they 

" did not object to it." I denied the ftict ; and insisted 

that the other part-owners were never informed of it, till 

the brins^ing of the action. And I had a right to prove 

it hy this witness, thoiii^h he' was defendant in the next 

cause : for, he hud no interest in (his former cause '; nor 

could the other cause be affected by it. 

Mr. fFa'lace^ contra^ for the plaintiff — The deed givei 
the plaintiff a general power to act ai husband of the 
ship. All the. owners are parties: all join in appointing 
him. They covenant to pay him' all that he shall lav 
out on their account, Backhouse and Foulston were both 
of them owners, The insurance was made with their 
privity. That privity was letl to the jury, as an evi- 
dence of antecedent direction given by the owners; in - 
which they all joined : which is proved by their sub* 
sequent acquiescence. The evidence of Frenches clerk 
affected Backhouse and Foufston both : therefore Foui^ 
ston could not Ik* evidence for Backhouse. The cove- 
nant was joint and several. The action for the whole 
money paid for insurinii: is brought against each seve* 
rally ; and the recovery ihnst be of the whole^ in both [ 2729 3 
actions : and Foufston would be liable \o Backhouse for 
ponlribution, in the former action. Therefore he is iu*- 
tercsted, 

Mr. Dunniu:^ replied — That this is not an ACt which a 
ship's husband can customarily do, unauthorized. It is 
not an act that he can do, by the direction of onlt/ one 
part-o\yner, without authority from the rest. The plain- 
tiff callei^ a witness to prove fhatn tlirection was given 
by one parUowner ; and also called the plaintiff's clerk, 
to prove '* that both were acquainted with it, anij both 
^^ acquiesced in it." To contradict the plaintiff 's clerk, 
I called this witness, who was defendant, in tb^ next 
pause. This is not like the case of two |>artticTSi . Back^ ^ 

house can't recover agtiii^ Foufsfouy for contribution of 
his proportion on this verdict, He was not liable t4 cortV 
tribution t he had no interest in the /ic/fo/t. His having 
an interest in the question pan only be an objectio9 to his 
predit : His none to his tompetet^^ Th<i jury ought to' 
have iieant binif The plaiatiff pould- not nave mainr 
Itained this lection, without bringing it homo to M the 
owners : he could take his remedy dgoinst sttcb of them 
toly, hi had authorized him td do the act. 

Tab OoynT dischii^^ the ritefor a new tml; 
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mi. being clearly of opinion^ ^^ that the witness was incompe* 
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l^CKROOS^. 



[ 2T30 ] 



tent. 

It was agreed, on all hands^' that a direction to in* 
^* sure, given by one part-owner only, wpuld not bind 
^* tfee rwt of the part-owners." 

Lord Mansfield — It is inost usual, for all the 
owners to direct the bnsband of the ship ^^ to act disore* 
^^ tionally for them all." Bt^t this is /ioi his office to do, 
wiihoul particular directions. 

Here, a general direction came within the terms of the 
d^d : and the husband did insure for all the owners. 
There is a strong probability ^M hat lie had a irenenil 
*{ direction." Indeed, the evidence brought to prove 
^{ that there was a general direction given by all the 
^^ Qiyners," \rasnot, "that they gave an express direct 
^* tipn ;" it only proved *^ that they were totd of the 
^^ ipsuiance, and expressed no objection to it." Unless 
there ^as a general direction, the plaintiff could not 
.recover i^ this action. This is an action for the whole 
of the insurance-money. The other part-owners canH be 
liable to contribution in this action, unless there was a 
direction ^Mq insure" given by them all. This case 
com^ within the reason of that of an action brought 
against one partner who can come against his co^rpartner 
IRr a contribution^ 

Mr. Justice Aston- concurred, that the verdict 
against one of these JKoint-owftcrs would affect the other 
9? them ; because that ot|ier would be obliged to con-i 
tribute. 

Mr. Justice Willes was likewise clear in opinion, 
that, as the point to be left to ihe jury, was " whether 
" the other ^oint-owners being informed of the insurance 
^^ and acqiiiescing in it was suQcient evidence of their 
'^ directing it," this other joint ownpr could not be called 
as a witness iq disprove it ; becaugp his giving such evi- 
dence would ti^nd to discharge himself. 

Mr. Justicie AsHHURST also held, that tlie plaintiff 
jftiotwithstandlrig the general power given him by the 
deed *^ to act as hji^band of the ship " had no authority 
4o insure it ; withoujt either a general direction from all the 
Mrt-owners, or at pkrticular direction from eacK Here. 
m goes upon a gienerii'direction from aU : and he would 
projifie ^is bv shewing ^ that they all knew of his having 
iHMkiod^ and acquies^ Ok it." The other joint^wner^ 
Ijie 4efeBdant in the second ^tion, is called to disprove 
this. . fiiiit it is to' be obset^Hfjed, that these actions are 
brougkt,^DOt against each defeadant for bis proportion of 
the inflwanM-monepr ; but a^ain^ each, for the whole i^ 
it : in which case, it is an objection ; and is like the case 
of aa; acti«9 iiXfi^gkj^ against ont* tl^itnei for the 
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ddjt d«e from fli6 co'-partnershijp. There is no^foaihist- , ^^*- 
tion, therefore, for granting a new (rkil. 

Per Citr\ unantmgiisTy, ' 

Let the rule for t\ nevy (rial be disqharged. , 






T. post. pa. n case of Bcnnettav, Hvhry 

Evans, in Faster IVrm 1773, 13 O. ij. B. /?. 
Mo}idn\/3y\. JSlmj !773: ip which ^ this case wan 
nicatioiied and al]Irmed, 



Short rer^e/^ Joiiif Coffi.v, Executor of BevjAMiK Monday i3tli 

CoFFiN. • of May, 1771. 

^r^flE Coc^RT, after taliii^r two or three days to con* Ajadgmmt 
^ sider of it, were all clearly of opinion to amend a ^JJJtoVje'iSii 
judgment against an executor, de bonis propriisy by fr»^'f may bft 
making it de bonis^ testatbrh, si Sec; et de bonis propriis, awendcd Irr 
si non^ Sec. it was after a writ of error had been brought ; ^q^^^JL^^ 
*' in niiUo est erratum " pleaded ; and an argument in the m ^v. ^^ 
excheqfier chamber. [ 273| 1 

Mr. Davenport had moved for this amendment, upon 
the foot of its being only a mistake of the olerk; and had 
cited 2 Lev. 2'i. Chapman y. Gale. Foster v. Blackwell. 
I Barnes II. Blaket/ v, Birmingham. 3 Stra. J 13^. 
Slicer v. Thompson^ 2 Stra. 1156^ HlUersdon y. SkiU 
droif. 2 Stra. 1182, Halley v. Wenman. U^%. G.3, 
B. R. and Boothhf/ v, Kichardsony in 2 G. 3, iJ. /?. 

Mr. H'atlace, who opposed the amendment, denied it 
to be a mistake of the clerl^. He said, it was a mistake 
in law : and this amendment wQMid alter the essential 
judgment. He cited 1 RoJ 4br, title ^^ amendment," 
pa, 205, Letter F, and VHlars v. Parri/ and Moor, 1 f^ ^*"- 309.] 
/>/^ Raifm^ 182. where tl^e Court agreed with Serjeant 
Levinz, ^y that if debt k>c brought against an exe<;utor, 
*^ and judgment given agaii^st him de bonis propriis, this 
** is ;?o/ amendable. 

But Lord Manspii:i«p delivered it as the opinion of 
the Court, ** that this is not an efror in the judgment of ^^ »«"»• WO 
*^ the Court in point o^^ law ; but a mere mistake of the 
H c|erk :*' and he reputed at lari^e the case of Chapman 
y. Gale, from 2 JLpv. ^2. whic;i was debt against an 
fsifecutor, who pleadfd ^^ plene administravit ;" and yer- 
flict andjttdgnient for the piaiutiff; which was entered 
generally : and thereupon errqr was brought ; and it ^ras 
asfigned ^f that thejudgroent should have been cfe6oiiti<e#* 
*^ tatoris, si, &c." Bnt npoi^ the affidavit of Astrj/^ the 
{^torney, ^^f hat he gave his ^lerk instructions to entejc it up. 
M ajccordiog ta the (riba, and that 'twas ^ ineie mistake q$ 

|i4 " 
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2f7L ^^.tbci di^rk," it "was amended, as a misprisioQ.c 
clerk. It is true, that the same case is reportec 

SHORT KMe 810. who savs, ^^ It was ordered to be ame 
▼• << by consent.** But Lctinz is a much better re] 

OOftlH^tf than Keble." And his Lordship mentioned the c 
Chesttr v» Lees^ in Carihcw. 167, where it is said ^ 
<^ Holt Ch. J. remembered a case between Chapma 
<^ Gale^ where the Judgment against an executor wi 
^^ neral; and upon a motion, the words following 
<^ added— ^cfe bonis testatoris levanct.^* 



The End of Ea^er Term 1771, 11 Geo. 3. 
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Hamilton and Smyth versus Davis. ofjuminu 

>i MOTION bad been made, last ierm, for a Dew trial. 
^"^^ Tbc cause had been tried before John Morton^ Esq.; If the property 
Chief Justice of Chester, and Taylor Wlnte, Esq.; the p^fj^f ^J^*"* 
^^thcr judge of that circuit. Lord of the 

The report of the case and evidence was as follows— Manor u not 
C It came from Mr. Morton.) Sem1Jw?eck. 

Robert Hamilton ^d TI\omas Smyth against John 
SDavis — In trover — The pl4intifrs declare^ that on the 
^§Oth December 1770, they were possessed of three hogs«' 
lieads of tallow, value j£ 100. 1 hat the goods came into 
tlhe possession of the defendant : which he converted to 
liis own use — To the plaintiffs damage j£100. 
Defendant pleaded ^^ not guilty." 
^ The plaintiffs claimed the goods in question, as conr 
signees thereof by Dennis Moylan of Cork : and to prove 
their case, they called JFilham Jackson^ captain of an 
Irish trading vessel ; who knew the vessel, called the 
Hill House, and captain Penny the master of her in her 
last voyage in JVouemfefr 1770. 

Is then shewn the following bill of lading ; and proves 
the name William Penny subscribed thereto, to be the 
hand writing of the said captain Penny. 

The biU of lading read ; and is as follows : viz* 

Cork, November S7th. 1770. [ S733 1 

Shipped by Dennis Moylan on the ship Hili House, 
master TViUiam Pennv, and now lyii^in Cork, bound for 
Liverpool, 20 hogsheads of tallow, for account and 
risque as per invoice marked D. M;. No 1. A. SO. of tal- 
Ipw — Branded on the head, D. Moylan. 

To be delivered, S^c. , at the port of Liverpool^ to 
Messrs. Hamilton and Smith. 

WiUiam Penny. 
Y^eight unknown. 
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1771, Thtii the Hill Ilouxe sriiled from Corky in November 

or December last, and has never since been heard of) 
If »*'Tr.To«jj ^n^i^ j^g l^g believes, foundered and was totally losL 

& sMyxii «/oA/i Stokes was ne^t called ; who said the plaintiff) 
V. were partners in Liverpool on the .9th of Mecembtr 

DAVIS. last. 

That he was sent by the plaintifFs, to enquire after the 
ship and goods. 

That he made inquiry, for some days*ih Cheshire; and 
then returned io the phintifTs, and gave th^m account of 
divers of the goods being on shore, in tlje possession of 
diffen^nt persons. 

Returned with their orders to demand the goods, and 
a proper salyage. 

That all but jD/7riy, the' defehdatit, delivered up the 
goods on demand, on a salvage paid them. 

That he saw in J^a-ciis possession the three hogsheads 
of tallow, branded and marked as \t\ the bill of ladings 
. which Davis refused to agree to deliyeri pn the terms &c 
: others had done. 

That on the I9th day of December he saw Davif at 
Ilej/lachj in compapy with others who had got, in all, 
ten hog^neads of talloif in their possession. 

Tfia^ be then made a demand of i^U ; and tendered 
them five guineas for their trouble and salvage, 
r 97^ 1 i^tms refused to deliver his part ; which was the three 
I z7M J hogsheads belonging; to the plamtiffs. 

On the next £y, a second demand was made on />if« 
vis; and, if he refused the former offer, the witness of- 
fered to leave the salvage io be settled by anjr three jus- 
tices oJPthe peace of his own. namjng. 

But Davis absolutely refused to deliver them, i](nles6 
he was compelled to do it. . 

That, in pursuance of the prder so received from Mr. 
Smith pne of the plaintiffs^ he c|id obtain several other 
hogsheads of the s^me mark, for the same salvage, as he 
had offered Davis; and carried them with hiip to JLiver* 
pooly for the plaintiffs. 

He said, J. BfwtdeO was with him at the time of the 
above transiiction. 

And BlundeUy l^ing called, c^onfiriped Stgkes^s, evi- 
dence in ^11 particulars ; and aho proved thcl value of 
the tallow to be £30 per hogshead on an average. 

The plaintiff restefi his case on-ihis evidence. TJie 
defendant called no witness ; but objected to th« plahi* 
tiff's right i^ recover on the case he had tlius made ; in- 
sisting by his counsel. 

First, t))at, it appearing the ship had been totally lost, 
and that no living creature had come alive from the ship 
to the shore, the ship fuid the goods therm were a wreck/ 
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ud thereby became the property of the ctown or its 
grantee (under whom Davis the defendant acted,) by 
iMid under the provbioas of (hie statute pf the 3 Edw. 1, 
cop. 4tbv 

Secondly/^hat, supposing the plaintiff not to have lost 
bis property by the snip beiiig a wreck* yet, under all the 
circttips^nccs of this ca^s, the plaintw ougl{t not to re- 
cover in this action, as they bad not shewed that they 
had complied u'tih thf. requisites either of the statute 27 
Ed. 3. Cap. 13. or of the 12th Am. cap. 18, 

But Mr. Justice \Vhite and 1 were q( opinion, under 
the circumstances of this case, that the plaintiffs were 
ilititlcd to recover in this act jpn, if the jury were satis* 
(led, with the proof made of their property in the goods ; 
and that thev had tendered a reasonable si|m for the ex-r 
pence of salvage ; and that, Qoder the circumstances of 
this case, none of the provisions of the statutes, either of 
the 27th Edw. 3fl. or the I2th Ann. were aiijr bar to the 
plaintiff's having a verdict, on the evidence he had laid 
pefore the jury. 

The jury were satisfied with tl^eproof of the plaintiff's 
property ; and t)iat he had tendereu a reasqnable salvage ; 
and found a verdict fqr the plaintiff, with damages for 
£^9.Ss,M. 

We allowed the defendant leave to move for a new 
trial, withont costs, in case we were mistaken in our opi- 
nion with respect to the objections made by the defen- 
dant's counsel to the plaintinTs right to recover. 

Mr. Wallace and Mr. Davenport shewed cause, on bc^ 
}ialf of the plaintiffs, why there pugl^t nqt to be a nevf 
triaL They said, it was tried by a special jury of the 
pounty of Denbigh^ The aefendant was tenant to Mr. 
Egerton, lord of tiie manor : and the onl v question was 
f^ whether this was wreck belonging to Mr. Egcrton.'* 
As wreck belongs to tb^ *king, if not granted awav, the 
defendant was put to vfkuke out his property. But the 
only fact to be tried, was M wl^ether the tender of salvage 
^^^ was sufficient." The marks upon the goods corre- 
sponded with the bill of lading and consignment : sp 
that the owner of them was fully known. And the jury 
Were satisfied with proof of the property of the owners 
in fhese goods ; ana that a reasonable salvage had been 
temlered. However, it does not lie in the mouth of the 
defi^ant, to object either to the nature or to the reason- 
ajifeifess of the salvage ; because, he claims the properij/ 
ot tbi? goods as a wreck. And, for tbat reasqn, the Statute 
of 12 Ann. c. 18. does not apply tq this case.f But they 
denie4 that the property of these goods was devested out 
of the owner : a!nd they cited S Insi. 166, 167. on the Sta- 
tute gf iVestm. 1. 3. E. L c. 4. and the fourth resolution 
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J77L in Sir Ilrmy Constable!'^ case, 5 Co. Rrj). 107.*' in both 

which placej<, J5r/7f /on ♦ (who wrote before this Stattte 

IIAMILTON of Westm. I.) is cited to prove ^< that it was but a decla- 

& SMTTU ^' ration of (he comraor) law t" against the opinion of Doc- 

V. tor and Student, jLii.'?, r. 51, pa. 156.' • Brar^on's words 

DA< !«• are '* si crrta Signa apposiiafuere mercihus" Here, the 

• Lib. s. fo. marks zoere. apparmt upon the goods. And as to the 27 

^^* E. 3. Statl'9. c, 13. there arc no reqnisitcs in it, which 

the plaintiffs have failed to comply with. 

1^ 2736 ] Mr. Dunning^ Mr. Kenyan^ Mr. Atherion^ and Mr; 

Owen argued on behalf oi the defendant, for a new 

trial. 

As io the first point — They asserted that this was a 
wrecks according to all our writers, down from the Jl/tr- 
roi/r to Mr. Just ipe Blackstone ; as no living creature 
had conre to shore. The criterion of a wreck is the escape 
of a man or any other animal, alive: all the writers make 
fhis the distinction between its being a wreck, or not, 
ffornff in his Mitrour of Justices,* c 1. % 13. sa^s that 
coroners, at their views of wrecks, ouff ht to enquire " if 
^^ a man, a beast j cat, or other living thing came to shore 
^' with the wreck, or not." Henry 1st. ordained, that if 
any person escaped alive out of t6c ship, it should be no 
wreck. Henry 2d by his charter, declared that if any 
man or beast sttoiild escape or be found alive in the ship, 
the goods should remain to the owners, if they claimra 
them within three months ; but otherwise should be 
esteemed a wreck. The Statute of Westm, I. {3 E. I. 
c. 4.) is agreeable to the charter of //. 2, and enacts that 
if a man, a do^, or a cat escape alive, it shall not be ad« 
judged a wreck. Mr. Justice Blackstone explains the 
words to mean " any live thing ;^^ and says " that in this 
** case,- and as it seems in this cnso ow/yj it is clearly not 
tLib. 1. r. 8. "a legal wreck. "t This Statute of Westm, 1. makes 
$11. pa. 281. two things necdssary to the preservation of the owner's 
property : one is, the escape of some live thing ; the 
other, the owner's making proof of his property within a 
limited time, (a year and a day.) The 27 E. 3. Stat, 2. 
c. 13. (which puts the proof of the ownership ofihe 
goods, upon marks, cockets, or living witnesses,) relates 
only to cases which may not be called wreck. But it it 
be wreck, then the goods'are not to be delivered, upon 
any proof whatsoever. In case it be not wreck, they are 
to be delivered upon proper proof: if it be wreck, they 
are not io be delivered at all. But, ^^ xshether it be, or 
*^ be not wreck," must depend upon, the /briwer Acts of 
Parliament* The case of Newport agaiost Sir Hemv 
iVcwV, 5 E, 3. 3. cited in 5 Co, 107.» shews how the oW 
Acts of Parliament were then understood. Whether the 
Poctor and Student is right^^ or whethqr the judged who 
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dcttf^rmined Sir Henry Constnble*BCSise,ifcx0 right| as to 
the qaestton *^ whether the Statute of Wtstm. J. was a 
" new law, or only a declaration o/ the common lawj^' 
this charter of Kin^.IIenry the 3d, is equally decisive 
as to the criterion ota wreck. Sir Henri/ Constableh case 
nys ^^ that it was only a declaration of the common law;" 
ami cites Bracton to prove this point, against the opinion 
of the Doctor and Student. But the judges who deter- 
mined that case, do not adopt the opinion of Bracton ge- 
vtralljf; but o;2/^ «o /or as xelates to that pirticular dif- 
ference between him and the Doctor and SluJeat. And 
Lord Coke\' own opinion seems to he otherwise : for, in 
his comment upon this Statute, in 2 Inst. 167, 168, he 
says *^ that the three instances, of a man, a dog, or a cat, 
'' arc put for examples ; for, besides these two kinds of 
'* beasts, all other beasts, fowls, birds, hawks, and olher 
*' living things are understood, whereby the ownership 
" or property of the goods may be known :" to which he 
adds these words — *' And Bracton yet goclh farther j si 
** certasigna opposita fnnint mercibus et a'w5 rebus, «S*c;" 
which expression ^* yet gocth farther" is equivalent to 
saying, " here Bracton coes beyond what is ray own opi- 
" nion." No case is cited subsequent to Lord Cokeys 
time: and the concurrent testimony of ancient charters, 
ancient acts of parliament, and ancient writers except 
Bractony is on our side ; and Bracton stands niisupported 
ky any other writer, and contradicted by the Mirrour, the 
t^harters, and the old acts of parliament; and modern Sta- 
tutes consider the escape of no living creature^ as the test 
of a wreck. The 26 G, 2. c. 19. k I* makes it felony to 
plunder a wrecked vessel, whether any living creature be 
On board it, or nor. Bracton^ who was a doctor of the 
civil law, has confounded tho law which he did under- 
stand with the law which he did not understand. Mr. 
Justice BLACKSToxEsays, ** that in the Statute of TF. 1. 
^^ the law is laid down, more agreeable to the charter of 
King H. 2. and upon that Statute hath stood the legal 
doctrine of wrecks, to the present time. It enacts, that 
if any live thing escape (a man, a cat, or a dog, which, 
as in Bracton, are only put for examples,) in this case, 
and, as it seems, i/i this case only, it is clearly not a legal 
wreck." LU. 1. c. 8. § 11. pa. 281. 
As to the Sd point — It would not bear much argument. 
They insisted, in general, that the provisions in z7 E. 3. 
c. 17. were necessary to l>e complied with ; that subse>- 
quent Statutes do not seem to vary the provisions of it ; 
that neither the provisions of the one or of the others have 
been properly complied with; and, particularly, that 
salva^ was not tenuered in the manner that it ought to 
have l)cen ; and that, upon the whole^ the plaintiffs had 
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hot ^uftictehtTy shewed a rigbt to reclaim, even supposing 
them not to have lost fheif pr6pertj bj the ship s being 
corisidc^red as wrecked. 

Lord MAMsriELt> — ^I'herc is no sort df doubt con-* 
ceniirig the true own<irship of these gobdft ; which were 
cast awdj in a stormy and recently ptir^ued^ Ktery (>ody 
dse restored to the true dwner the proportions that they 
[ 2738 ] had got of them, upon a proper salvrts^e offered i this de- 
fendiint refused to delit^er the share that be had got ; be- 
ing forfeited, according to his apprehension, asazDrer^, 
because no five animal came ashore. He likewise objects 
to the plaiotiff^s recovering i i>ecause certain forms, which 
he says, were requisite to be p^rformcd^ hifvc Hot, as he 
alledgeSjIicen properly performed. 

The first question is •• whether these g6ods are for- 
feited.'* 

Now, no Case is produced, eithcfr at common law, or 
on the construction of the Rtatifte of 3 t- I. c. 4. to prove 
that the goods were forfeited, because no dog^ Or cat,- or 
other animal came alive to shore. I will therefore pre- 
sume, thattKere;irrfr ze^a5 any such determination ; and 
that no case could have beeii determined so contrary to 
the principles of law, justice, and humanity. The very 
idea of it is shocking. And there is no ground for such 
iBL forfeiture^ upon the distinction that has been so much 
urged, between a man or other animal coming to shore 
////rr, or not alive. The coming to shore of a dog, or a 
cat alive, can be no bettor proof^ than if they should come 
ashore deadf the escaping alive makes no sort of dif« 
ference. If the owner of the dog or cat, or other animal 
was known, the presumption of the goods belonging to the 
same person, would be equally strung, whether the ani- 
mal was alive or dead. If no owner could be discovcted, 
the goods bcdonged to the king. But there ought to be 
a reasonable time zillowed to the owner, to come in and 
claim them : and it was proper that the time should be 
limited. The old limitatioa was a year and a day : 
which was the time limited in * many other cases. The 
ntorfe of proof was as it might happen. Goods are now, 

Knerally^ marked : perhapsj in ancient; days it might not 
so common^ or so accurate ; and then a dog or cat 
might be a presumption towards ascertaining the owner 
of the goods. Bractoftj who wrote in the time of //• & 
saysf — *^ Matgis propridi dici poterit wreccUm^ si navis 
*^ frangatttr^ e^c. ; nisi itasit, quod verus doniintis aliunde 
^^ vehiens, per certa indicia ei Signa docuerit res esse 
^^ suas ; ut si canis vivus inveniatur, &c. et eodem roodO| 
^' si eerta Signa tipposita fuerint mercibusetalijs rebus.*' 
And Bracton\ opiaioa has been recognized by later 
\^S$. * ^ritew- ^^^ Cb*e, in his fifth Report 107. says t- 
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that it appears from Br acton j that the; Stututc of IV. h iTtL 
was but a declaration of the common law ; and cites the 
saoie passiige from £r£rc/o«-^^^ Et qii<klhujusmoiU dici ramiltoh 
** detjct wreccum, rcrum est^ iiisi out. quod verosdomi- ftsMYTH 
^^ nus aliunde Veniens, cefta indicia et Signa don^verit t. 

*^ res ess»e suas \ ut si canis viyus invcniatu^, et constare da vis. 
" poteritqhdd tdlis sit domihus illins canis ; pr^umplivc 
" ex hoc, ilium esse dominum illius canis et illaruin r^^- r 2739 1 
^' Tum t ooJem niodo, si certangna imposiUi fuerint mer- 
'^ cibusJ*^ Thus it stands at tne common law. Then, 
has the Statute of 3 E. \. c. 4. aftcred the common law ? 
ao 3 quite otherwise. And thb Act was made in favour ^ 
of the owner. It enacts (negatively) ^^ that it shall ViOt 
** be wreck, if man, dog, or, cat escape alive t but it has ^ 

no controTif (positive) provision, " that if neither man, 
^' dog, or cat, &c. escape alive, it shall belong to the 
*^ kin|r/' This Statute nas been recognized as declara- 
tory oi the common law. The words of it are — " con- 
*' cerning wreck of the sea, it is agreed that where a 
*^ man, a dog, or a cat escape quick out of the ship, that 
*' such ship, nor barge^ nor any thing.within them shall 
'^ be adjudged wreck \ but the goods shall be saved and 
'^ kept, &c. so that if any sue for those goods, and after 
*< prove that they were his or perished in his keeping, 
'* within a year and a day, they shall be restored \o him 
*^ without delay : and if not, they shall remain to the 
•* king.** Lord Coke says that " these three instances 
*^ (of a man, dog, or cat,) are put but for examples : for, 
^^ besides these two kinds of beasts, all other beasts, fowls, 
^^ birds, hawks, and other living things are understood, 
** wherebt/ the ownership orpropertj/ of the goods may be 
** known.^** And this is agreeable to the charter of king • 2 Inst. i67, 
Henry .Ih which includes every animal whatsoever. ^<>"- 
And this escape of a dog or cat, or other animalf is consi- r^ xi^e most 
dered as a medium of proof j whereby the ownership or matctiaipart 
property of the goods may be known.j: If this was a re- »« the marginal 
cent Statute, it ought to be construed according to reason omitted.]* '* 
and justice. For, the court ought not, unless they are t ^ ^^^* i^- 
absolutely obliged to it, to construe an Act of Parliament 
directly contrary to the plain and clear principles of jus- 
tice and humanity ; which the construction urged on the 
part of the defendant in this case would undoubtedly be, 
in the highest degree. But ihik is a Statute of very an- 
cient standing ; and was declaratory of the common law, 
(as appears nom Bracton^ who wrote before the raakins 
crf'it;) and has been, since, sufficiently recognized ; and 
BO case produced to the contraty^ nor any authority in 
point. The other two Statutes are out of the case : they 
oo not relate to this matter. Besides,-" here the defendant 
lias inmted upon property. I am very clear, that the 
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' 1771. dircittion was right ; and that the rule for a new trial 
ought to be discharged. 
HAMILTON Mr. Justice Aston and Mr. Justice Ashbur^t 

& sMYTii concurred with his Lordship. 

^' Mr. Justice Willies was absent. 

All the Judges present being clear and Vinani- 
inous, 

The rule to shew cause why there should not be 
a new trial^ was dischargbd. 



'^nrsdav 6th ^^^ versus College of Physicians, 

of Jtwe 1771. _^ 

» V. ante, vol. «npHE dispute between the College and the Licentiates 
4. pa. 21S6, Sc X jj^d been of some standing : and was carried on with 
Tiie case be- some cagemess on both sides. 

tween tiie tel- In Michaelmas Terra, 9 G, 3. on Thursday 17th AV 
lows and Hccn- member 1768, Mr. Morion^ supported by Sir Hetcher 
eo/ie^e of phy- Norton, moved for a mandamus j to be directed to the ool- 
aicians. lege, commapdiug them to admit into their body and fel-_ 

[5 Duni.74.] lowship, Dr. Edward Archer; to whom they had, after 
, the proper examinations, in 1752, granted a diploma to 

practise physic in London^ and within seven miles thereof* 
They produced an affidavit of his having demanded an 
admission into the fellowship of the college, and of his 
having been refused. And Mr. Walker, at the same time, 
made a like motion on behalf of doctor FothergilL These 
motions were intended, to try the question '* whether the 
" licentiates had a right to be fellows or members of the 
*' faculty of physic. Rules were accordingly granted, 
to shew cause, in both cases : both which rules were made 
absolute, on the last day of the following Hilary Term; 
and afterwards writs of mandamus were issued, and re- 
turned ; and doctor Archer* s came on to be argued on 
Wednesday the 22d of November 1769. The writ and re- 
turn were as follows — 

London — Our Lord theKinjg hath sent to the president 
and college or commonalty oFthc faculty of physic in 
London, liis writ closed in these words (that is to say) 
George III. by the grace of God, of Great Biitatn, 
France, and Ireland, King, Defender of the Faith, &€• 
To the president, and college or commonalty of the fa- 
culty of physic in London, greeting. Whereas, Eduoard 
Archer, doctor in physic, having been duly exanuned 
and approved, ^ was admitted to exercise the faculty of 
physic in the city of L^mdon, and for seven miles roancL 
the same, by the president and commonalty of the &colty; 
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of physic in Lo*?dony by the letters of the said presid ?nt, 1771. 
an(i college, scaled with their commoa seal ; and by rea* 
son of the premmcfiy the said Edward Archer became law- it^x 
fully intitled to be admitted a MEMnea of the saidcol ege^ v. 

commonalty^ and corporalion^ and ought by yon, the said college 
president and collei^e, or commonalty of the faculty of of physi- 
physic in £.o/7(fo;7 aforesaid, to be admitted a member of ciANs. 
the said corporation ; and wherccos (he %VLiA Edward At" 
cher^ after he was as aforesaid admitted to exercise the 
faculty of physic in the said city of London j and for seven 
miles round the same as aforesaid, did tender and present 
bimself to you, the said president and college or com- [ 2741 l 
monalty of the faculty of physic in JLondtntj in order to 
be by you admitted a member of the said corporation, and 
did then and there require and demand of you, the said 
president, and college, or commonalty of the faculty of 
physic in London aforesaid, to be by you admitted a 
MEMBER of the said corporation ; yet you the said |>resi- 
dcnt, and college or commonalty of the faculty of physic 
in London aforesaid, well knowing the premisses, but ha- 
ving no regard for the duty of your office in that behalf, 
did then and there, without any reasonable cause, abso- 
lutely refuse, and yet do refuse, to admit him the said 
I'ld;card Archer^ a member of the said corporation, in 
manifest contempt of us, and to the great damage and 
grievance of the said Edward Archer ^ as we have been* 
laformed from the complaint of the said Edward Archer^ 
made to us in that behalf; avc therefore, being willing 
that due and speedy justice may be done to the said. Ed^ 
xcard Archer in this behalf as it is reasonable, docommand 
you, iimdy enjoining you, that immediately after the re- 
ceipt of this our writ, you do without delay, admit or 
tause to be admitted the said Edward Archer a member 
of the said corporation, together with all the lilierties,- 
privileges, franchises, emoluments and commodities to 
one of the members of the said corporation belonging and 
appertaining ; and that vou do administer or cause to be 
adniinistered to the said Edward Archer^ all the oaths 
which are in ^uch case usually administered and taken ; 
or shew us cause to the contrary thereof, that the same 
complaint- may notbv your default, be again lepeated to 
ui: and bow you shall haveexecuted this our writ^ make it 
known to us at WeUminster on Jfed!ffe5(/ay, next after five 
Wfieiip, from the fea»t-day of Easter^ then returning to us* 
this our writ; upon peril that loay fall thereon. Wit^ 
ness fFUliam Lord Mansfield, at tVestminster^ the 
twelfth day otAprUj in the ninth year of our reign. Oa 
which said Wednesday next, after five weeks from the^ 
fisBStHday of Etuter. the said president, and college, or 
commonalty of the uiculty of pn vsic in Londeny returnedr 
Vol. V. L 
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1771 « the sRid writ as followcth, (that is to sav,) the answer of 
the president, and colloije, or commonally of the faculty 
of physic in London ^viihin mentioned. We^ the withiii. 
named president, and college, or commonaUy of the fa* 
culfy of physic in I^mdon^ do most humbly certify and 
return to our sovereign lord the king,^at the day and 
place within mentioned, that true it is, that the within 
named Edt£(trd Archer ^ doctor in physic* having been 
for that purpose, duly examined ami approved, was ad- 
mitted to exercise the faculty of physic in the city of 
London^ ami for seven miles round the same, by the pre» 
sident, and commonalty of tlie faculty of physic in l^on* 
donj by the letters of the said president, and college^ 
sealed with their common seal, as by the within writ is 
[ 2742 3 alledged. But we do further most humbly certify, that 
by reason of the premisses, the said Edward Archer did 
not become lawfully intithnl to be admitted a MEunp.R of 
the said college, commonalty, and corporation, as by the 
same writ is supposed : and therefore, we the said preti* 
dent, and college, or commonality of the faculty of phy* 
flic ill London^ cannot admit, or cause to be admitted, the 
said Edward Archer a member of the said corporation, 
together with all the lilierties, franchises, emoluments, 
and commodities, to one of the members of the said cor* 
poration, belonging and appertaining ; nor can we ad* 
minister, or cause to be administered to the said Edward 
Archer^ the oaths which arc in that ca^e usually admi* 
nistered and taken, as by the said writ, we are commanded 
to do. 

Thomas Laurence, President. 

Serjeant Glj/nn argued for Doctor Arcfierj that he was 
intitled to be admitted into the fellowship of the college i 
and he relied on the Statute of 14, 15 H. 8. c,.5. 

But Lord M aksfield and Mr. Justice Yates 

asked bim haw it appeared that the doctor was intitled 

to such admission into the college ? Observing, at the 

9aine.tinie, tliat the Statute he relied upon, wan only ii 

private Act, relating solely to a particular body. of 

men.* 

uSporiUD^ Mr. Justice Aston took notice, that here is no 

thing beyond ground laid for such a claim# ft is nothing more than 

A wenpetition. that he was examined and admitted as a licentiate ;l ai^ 

therefore he is lawfully intitled to be, and ought td be ad« 
mitted a fellow and a member of the corporation. But 
how does that follow ? 

Mr. Justice Yates— He has shewn m> colour of 
iitleio be so. How then can the Court issue a peremptory 
mandamus to admit him ? Here are no premisses where* 
upon t9 ground the conclusion ^^ that he is intitled to 
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" wliat lio claims :" here is no title at all shetvn, to sup- 1771. 
port hl^daim. 

The Rur^E tfiercfore was, that the wirit h6 

QUASHED. 

Doctor FotkergtlPs mandamun bein^ like Doctor Ar' 
cher^Sj the pn»sent deterniination did in effecl, dc- 
tennine Doctor FoihergilPH also; though the- lat- 
ter was not now actually put into the paper^ and 
argued. 

See Doctor Gren-celCs case. 1 Sn!l\ 144. 200, ^(i3. 
3 Sail:. 2G5, :i54. Caithew. 4^1,491. 12 Moi^ 
1 19. //oft. 184, SS,*), 536. Contberb. 482. 

tn Uilart/ Terra, 10 G. 3. vh. on Monday 29lh otJa- [• 274S ] 
^iian/ 1770, Mr; Morion and Mr. Wnlker^ niovt?d for new 
irutcK of the like kind, in favbur of llie saitie two licen- 
tiates : antl a few days afterwards, in that same term, , 
Tir. on Motulntj 5fli Fcbruarj/^ both were made absolute ; 
and new writs of mandamus ymxt thereupon issued, and 
Vetiirned. 

Doct6r Fothers^Uts stood in the crown paper of Safur- 
day Slit ^jrril 1771 ; and was then argued by Serjeant 
Cffj^nrij for the Doctor, and Serjeant D/iry, for the Col- 
tge. It was not then determined, nor did the Court de- 
clare any opinion : indcH^d, they strongly recommended 
, an agreement between the very respectable persons con- 
cerned in this dispute. But tliose ^cntlem<;n not shewing ' 
any great inclination to a compromise, it stbod for further 
<ir«funient : and it Mas now a second time* argued^ by Mr. 
Motion lor the Doctor, and Mr. Wallace for the College. 
)t would l)c too tedious to specify the argumcuis at large. 
But as they all arose out or thd liew mandamus^ and tbd 
return to it, the seating rjf the writ and return (with ex- 
iictness and precision) \Vill coinvcy to the reader a com- 
plcat idea or the nature of tlio licentiate*s claim, and the 
.college's defence, and of the whole constitution of this 
learned faculty; aiid will enable him to judge for him self, 
what were the proper arguments to be drawn tlicrefroiii, 
as well as explain to him the reason upon which the Court 
rejected the claim of the licentiates ^< to be admitted 
** members of the corporation." 

This new writ and return were as follows — 

LondoMy (to wit), our Lord the King sent io the presi- 
dent, and college^ or commonalty of the faciulty of phy- 
sic \n London^ his writ closed in these words, (that is to 
say,) George III. by the grace of God, o( Great Bri- 
tmn^ France, and Ireland^ king, defender of the faith, and ^^ 

to forth. — To the president, and college, or commonalty j 

of the faculty of physic in London^ greeting. For that • 

L 8 - 
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I77I. whereas, by a certain Act of Parliament, made at a Ses* 
sioiis of Parliament, held at IVesiwinsicr^ in the third year 
of the reign of our royal ancesfcFT, I/enn/ ihe Eighth, 
late king of Effp:land^tLrn\ so forth, intituled an Act con-' 
cerning physicians and surgeons, reciting, that for as 
much as the science and cunning of physic and surgery 
(to the perfect knowledge whereof bt* requisite both great 
learning and ripe experience), was daily within this 
realm exercised by a great multitude of ignorant persons, 
of whom the great part, had no manner of insight in the 
same, nor in any other kind of learning ; some also can 
[ 2744 3 read no letters cm the I)ooU ; so far forth that common ar- 
tificers, as smiths, weavers, and women, boldly and ac- 
cttstomahiy took upon them great cures, and things of 
great clilRculty, in the which they partly nsed sorcery 
and witchcraft, partly ap])lied such medicines unto th^ 
disease as were very noxious and nothing nietely there<» 
fore, to the high displeasure of God, great infamy to the 
faculty, and the grievous hurt, damage, and destruction, 
of many of the king's liege people, most especially of 
them that could not discern the uncuuning from cunning; 
it was therefore amongst otlier things enacted bv the au- 
thority of the said parliament, tliat no |)erson within the 
city o( Zxmdonj nor within seven miles of the same, take 
upon him to exercise and occupy as a physician or sur« 
geon, except he shonld be first examinee], approved, and 
admitted by the Bishop of I^rtdon, or by the Dean of 
Paul's, for the time being, calling to him or them four 
doctors of physic, and four surgeons, other expert per« 
sons in that faculty, and fiir the (irstexamination, such as 
they should think convenient, and afterward, alway four 
of them that had been so approved ; upon the pain of 
forfeiture for every month that they did occupy as phy- 
sicians or suigeons, not admitted nor examined after tuc 
tenor of that act, of five pounds, to be employed, the one 
half thereof, to the use of the said sovereign lord the 
king, and the other half thereof to any person that would 
sue for it by action of debt, in which no wager of law 
nor protection of law should be allowed ; and also whereas 
afterwards by a certain other Act of Parliameiit made at a 

Earliament of our said royal ancestor, at a session therepf 
olden in the fourteenth year of his reign, and from 
thence adjourned unto lt^vstmim(er^ in the county of 
Middlesex^ the last day ofjuij/, in the fifteenth yearof 
the said late king, and then and there holden, reciting 
that in the .most iiumble wise shew unto his said late ma« 
jesty, his true and faithful subjects and liege men, Join 
Chamber^ Thoma% Linacre^ Ferdinandus de vicioridj bis 
physicians, and Nicholas IfalseweUj John Frances^ and 
Jioberi Yaxley f and all other men of the same faculty, 
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>iithin tlic citj of Londimy and seven miles about, tha 
where his said i;ifc majesty (by Iiis most crncioiis letters 
{mteiit, {tearing dale at I) tst minster^ the ^23A day of Sep* 
trmf/tTj in tlie ti'ntli year of bis said late mnjc'sty's noble 
Tt*i£^n, for the common wealth of this bis said late majes* 
ty's reahn, in due exercii^intr and practising of the faculijr 
of physic, and the gomi administration of medicines to 
be had, had incorponited and made of them, and of their 
company aforesaid, one body and perpetnul commonalty 
of feilowship of the facnlly of physic, and to have pcr- 
fietual siiccessiofi and common seal, and to choose yearly 
a president of the same fellowship and commonalty to 
oversee, rnle, and govern the said fellowship and com- 
inonlty, and allmt^n of the same faculty, with divers other 
liberties and privileges, by his said late hiifhness, to them 
for them granted, fur the conunoh wealth of this his said 
late majeRty*s realm, as in his said late miijesty's most 
gracious letters patent, more at large was specified and 
contained, the tenor whereof folio weth in these words-*- 
Ilenric*:s Dei gratia Hex Angliae Sc Francis, & Dominus 
Hibprniff?, omnibus ad quos praesentes liters pervenerint 
saltm — Cum Kegij officij nostri munus arbitrenuir dicio- 
nis honorc hominum felicitatijomni ratione consulere; id 
autem vel imprimis fore, si Jmproborum conatibus tenw 
pestive occurramus, appriin^ necessarium duximus im- 
probonira quoque homiimm qui mciiicinam magis avari* 
eie sue causa qaam alUus bone consciencie tkincia pt^fi« 
tebuntur, unde nidi& credule plebi plurima incoromoda 
oriaatur, aiidaciam compescere ; itaqne partim bi:ne in* 
stitutarum civilatum in italia & aliis niuhis nationibus 
eyemplum imitati, nartim gnivium virorum doctorum 
Johannis Chamber, 1 home Linacre, FerrianJi de Victoriai 
medicorum nostrorum, Nicholai ilalsewell, Johannis 
Francisci & Koberti Yaxley, medicorum, ac prscipud 
reverendissimi in Cliristo patris ac doiuini Thome tituli 
' Ace cecilie transtiberitn sacrosanct issime romane ecdesic 
Jiresbyteris cardinal is eborom archiepiscopi & regni nos? 
tri atiglia? cancellarij charissimi, precibus indinati, col- 
legrum per|)etuum doctorum & gravium virorum qui 
tueclicinam iu urbe nostra Lomltno &su>>urbii8 intraqne 
%eptem raillin passuum ab ea urbe quaqua versus pqblicd 
^xerceant, institui volumus atquc impcramus,quibus lam 
%ui honoris tarn publice utilitatis nostre cure ut speramus 
^rit maliciosorum qi^orum roeminimus inscitiam temeritat 
temquc lam exempio gravitatequc sua dcterrcre, quam 
per leges nostras nuper editas ap per consktitutiones per 
%deni collegium condendas puniie ; quae quo facilius rite 
(ragi possint, memoratis doctoribiis Jphanni Chamt)er 
bome Lifiacie Fernando de. Victoria medicis.iiostris, 
If icllohu^ HalseweUi Johanni Francisco^ ib Roberto -YiiK- 
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1771. '^T» mcdicis, concr^simus quod ipsi omnesque liomim^ 
ejusdcm facultntis cic & in civitute praiJicta sint in re ^ 
' BEX nomine uniim corpus & communitas porpefna sive colle^ 
y^ gium perpctuuni, rt quod t:i(lcni communitas hivo colk;*^ 

COLLEGE ' frium hin<^ulis annis impt tpetuuin rligere poissiiil et faccre 
OF PiiYSi« ^^ communitate iHa altqucm providum viruni et in {acul* 
ciANS. ^^^^ itiodicine expert uni in presidentein ejusdem collegij 
sive communitatis, ac suporvidendum recogno^ccndum c^ 
gul)ernand nn), pro illo anno, collegium si ye comniunila* 
lem prxdictaoi et oinnes homines ejusdem facullatis ct 
negocia eorundejn ; j^i quod ii(iem presidens et coUeginm 
sive CQinmnnitas Iiabeant successionem per|)eti]ainct com- 
iniine sigilluni negotiis diet* communifatis et presidentis 
imperpetnuih serviturum ; et quod ipsi et successqi lin^ 
perpetnitm sint persone Iiabiles & capaces ad perquiren« 
dum et possidendnra in feodo et perpetuitate terras et te* 
hementa redditus et alias possessiones quascunque. Con- 
[ 2i4q J cessimus eci^m eis et successor ihus suis, pro nobis et lie- 
redibns nostris, qu^ ipsi et successoris sui possint pcr- 
quirere sibi et ^uccessoribus suis tani in dicta urbe quam 
extra terras et tenementa quecumque annuuin valorem 
dnodecim librarnm non e.^cedentes, statutodealienatione 
ad inauum niortuaiu non obstante ; et quod ipsi, per no* 
rnina presidentis collegij seu communitiitis facnltatis inc* 
dicine London, placitarc et implitari possint qnoram qui* 
buscumque judrcibus in curiis et actionibus quibuscum* 
que ; et quod praidict*. presidens coltegium sive comma- 
iiitas et eorum successores congregaciones licilas et hones- 
tns de semetip>is, ac statuta et ordinaciones pro salubri 
gnbernacione sn|)ervisu et correctione collegij seu com- 
niunitatis pra^dict! & omnes homines eandem facultatem 
in dictfi civitate seu per septem niilliaria in circuita ejus- 
dem civitafis exercen*, secundum necessitatis exigentiam 
qnocit*ns & quando opus fuerif, facers valeant licite & 
impiine sine imped imento nostri hered* vel successor' no- 
strum justic' escaet or um vice-comitum & aliorum balli- 
vorum vel minislrbrum nostrbrum heredum vel successo- 
rum nostrorum quorumcumque. Concessimus cciam 
eisdem president! ^ c6lk*gio seu communitati & succes- 
sor i bus suis quod nemo in dicta ctvitale aut per sepleni 
miliaria in eircuitu ejusdem exerceat diclhm facultatem 
nisi ad hoc per diet', presidentem & communitatem aeu 
successores eorum qui pro tempore fueriiit kdmissus lit 
p^r ejusdem presidentis.& collegii literas sigillo suo com- 
muni sigilatas, subpeha centum solidorum pro quolibet 
mense quo non admissus eaodem facultatem exercait ; 
^ dimidium inde nobis et heredibus nostris^ et dfrnidiun 
diet* president i et coltegio applicandum. Preterea volu- 
mus et coDcedimus pro nobis et successoribus nostril 
quantum in nobis est, quod per presidentem et coUegioa 
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prrrlirt* conimnnitatis pro tempore existent* et eorunfi 1771. 
sue essorcs ini|H.Tpetuuiii qtiattKir sin/^nlis annis per ipsos 
cli^ntur qui liabeaiit supiTvisiiin et scriiHniiini correct!- Brx 
onem et ^iiliernaciotiem omnium et sin£:iiloriim dictic ci- v. 

▼itutis medicoriim iiteiiKiitm iaciiltate iii<*(iicine in eadem collkge 
civi^tte, ac aliormn inaliconim tVirins corum qtioniin- of phyki- 
ciimque facnUatem illam medicine aliqno mo:{o tVequen- cians. 
faiiciiim et iHenHJiim infra eaiideiu civitale.ii et suburbia 
rjusdem sive intra scpteni milUarta in circuifu ejusdeni 
rivitntig, ad punicionem corundem pro dolictis stiis in 
Hon bene exequendo faciendo et utendo ilia, nee non sn- 
pervisum et scrutinium omnimodarum medicinarum et 
eorum recepl* per duos medicos seu aliquem eorum hn- 
jtismodi le/i^eis nosfris prfi eorum inlirmifatibus curand' 
dand* impofiend* et u(eHd\ quociens' et quando opus Itu 
erit, pro comnvKlo et militate eorundem li^corum nostro* 
rum; itn quod piinicio hiijnsmodi medicorum utencium 
dictfi fucuttate medicine sic in premissis delinquencium 
p.?r fines amerciamenta et imprisonamenta corporum suo^ 
mm et pt*r alias vias rationabiles et cou^ruas rxequ'di|r. 
Volunius eciain ^t concedimuB pro nobis tiered ibus et f 2717 ] 
successoribus nostris quantum in nobis est, quo<i nee pre- 
ftidens nee aliquis de collo<rio pnedicto medicorum nee 
succtvssores sui noc eorum. aliquin exercens facuUafcm 
illam quoqno modo in futuro infra ci vita tern nostram pru?- 
diet* et s^ibnrbiaeiusdem s(*u alibi summoneantur ant po- 
iianliir neque eorum aliquis summotieattir aut p(ma(ur in 
aliquibMs assisis jtiratis inqmstis iiiquisitiotiibus nttinctis 
ft aiiis recojt^n' intra dictam civitatem et suburbia ejus- 
dem imposterum, conun mnjore ac vic(*c(miifibus seu 
ciimnatoribus dieted rivitatis nosfre tempore existen' ca- 
piend' aut per aliquem olHciarium scmi ministrum suum 
vol ofliriarios sive minislr(»ssuc>s summonend*, licet ijdem 
jurafii inquisiciones seu recoifnicioiies sum* fuorint suptT 
brevi vel brevibus nostris vel herednm nostrorniu de rec- 
to; s<hI quml dicfi maijihtri sive nuberiialorrsac commu- 
nitas facuUatis ante dicfse et sucreA»oressui et eorum qni- 
libet dictam facultatem excTcentes, versus nos heredes et 
successores nostros ac versus tnaj^ireni <»t viceeouiites ci- 
vitatis nostre predictie pro tempore ex istenl\ et quoscum- 
q'le ofliciarios et ministros siuos sint inde quieti et penitus 
cxonerati imper|)etuum |>cr presenles. Proviso quod 
iiterae nostre seu aliquid in eis content* non cedent in pre- 
judicium civitatis nostre J^ondon seu Iib<'rtatis ejus<iem. 
£t hoc absque fine seu feo<lo nro premissis seu siiriHa- 
cione presentium nobis faciendi solvendi vel aliqualitcr 
reddendi ; aliquo Statuto ordiuncione vel actu in contra- 
rium ante hac tempora facta edita ordinata, seu provis* 
in aliquQ non obstante. In cujus rei testimoidum has Ij- 
tcras uoslra^ fieri fecimus patentes teste meipso4pud wcbU. 

L4 
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.I771. minster vicefiimo tcrcio die Septeinbris Anno Regni nosfri 
Decinio. Per ipsiim Regem, et do data predicts, aucti>* 
HEX ritate Parliamenti. Tiinstall — And fiirthrr recitin/^ — and 
V. for so much that the makini^ of .the said corporation was 

60ILE6E meritoriotis, and very ^ood for the common wealth of 
OF PHYSi- that his said majesty's rcahn, it was therefore expedient 
ciANS. and necessary to provide that no person of the said poli- 
tic body, and commonalty aforesaid, be suffered to exer* 
cise and practise physic, but only those persons that be 
profound, sad, and discreet, srroundedly learned ancl 
deeply studied in physic. And it was also further enact- 
ed, that in consideration thereof, and for the further au« 
thorizing of the same letters patent, and also enlarging of 
further articles for the said commonwealth to be had and 
made, it was and is amongst other things enacted, that 
the said corporation of the said commonalty and fellow- 
ship of the faculty of phj'sic aforesaid, and all and every 
grant, article, and other thing contained and specified ia 
the said letters patent, be approved, granted, ratified and 
confirmed in the said Parliament, and clearly authorizc^u 
and admitted by the same, good, lawful and available to 
the said bodv corporate, and their successors for ever, ia 
as ample and large manner as it might be taken, thought, 
f 2748 I and construed, by the same letters patent ; and that the 
six persons in the aforesaid letters patent, named as priii* 
cipals, and first named of the aforesaid commonalty, and 
fellowship, choosing to them two other of the aforesaid 
commonalty, from thenceforth should be called and 
eleaped elects ; and the same elects yearly should choose 
one of them to be president of the said commonalty ; and 
as often as any of the rooms and places of the same elects 
should fortune to be void by de<ith or otherwise, then 
the survivors of the said elects, within thirty or forty 
days next afler the death of them, or any of them, should 
choose, name, and admit one or more as need shonld re- 
quire of the most cunning and expert men, of, and in the 
said faculty in London^ to supply tliesaid rooiuand num- 
ber of eight persons ; so that he, or they that should be so 
chosen, -be first, by the said supervisor straytely exami- 
ned, afler a form deviseil by the said elects, and also by 
the same supervisors approved. And further reciting 
that where that in diocqses of Unglahd^ out of Londonj it 
was not light to find alway men abfe to sufficiently exa- 
mine, after the Statute, such as should be admitted to 
exercise physic in them, it was also by the said act fur- 
ther enacted that no person from thenceforth be suffered 
U^ exercise or practise in physic through Englandy until 
9ucb time that he be .examined at Juondon bv the said 
president and three of .the said elects, and to have from 
tius. si^id^presidcAt or elects letters tcstimoniid of their ap- 
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proving and examination ; except he be graduate of Ox* 1771. 
ford or Cambridge y M'hich bad accomplished all things 
for his form without any grace; as by the said act, rrx 
amongst other things, appears. And whereas, by another v^ 

Act of Parliament, at a sessions thereof held at JVestmin* college 
Her ill the thirty-second year of the reign of our said of physi- 
roval ancestor toe said late king Henry the Eighth, inti- cians. 
tuled for physicians and their privilege, in the preamble^ 
ivhereof is contained as follows— In most humble wise 
sheweth unto your majesty, your true and faithful sub- 
jects, and liege men, the president of the corpoiation of 
the commonalty, and fellowship of the science and fa* 
culty of physic in your city of London^ and the co\n^ 
monalty and fellows of the same, that whereas, divers of 
them many times having in cure, as well some of the 
Lords of your most Honourable Council, and divers times 
many of the nobility of this realm, as many other of your 
faithful and liege ])eople, cannot give their due atten* 
dance to them, and other their patients, with such dili* 
gence as their duty were and is to do, by reason they be 
many times comi^elled as well within the city of London^ 
and suburbs of the same, as in other towns and villages, 
to keep watch and ward, and be chospn to the office of 
constable, and ether offices, within the said city and su« 
burbs of the same, and other places within 4his your [ '2749 j 
realm, to th^ir great fatiration and unquieting, and to the 
peril of their patients, by reason they cannot be conve* 
nicntly attended, it was therefore by the authority of the 
same rarliamcnt, amongst other things, enacted ordained 
aqd established, that the president of the said commonalty 
and fellowship for the time bein^, and the commons and 
fellows of the same, a^nd every rcllow thereof, that then 
was or any time thereafter, should be their successors, 
and the successor of every of them, at all time and times, 
after the making of the said Act, should be discharged to 
keep any watch or ward, in his said city of London^ or 
the suburbs of the same, or any part thereof ; and that 
they nor any one of^thera, should be chosen constable or 
any other officer in the said city or suburbs ; and that if 
at any time thereafter the said president for the time be- 
in^, or any of the said commons or fellows for the time 
being, by any ways or means be appointed or elected to 
any watch or ward office of constable or any other office 
within the said city or suburbs, the same appointment or 
election should be utterly void and of none effect ; any 
other custom or law to the contrary before that time used 
in the said city notwithstanding ; and that for the com- 
mon wealth and surety of his loving subjects of this his 
real, in, and for the addiinistration of medicines to such 
of hi^ siud subjects as should have need of the same, firom 
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1771. thoncefortli, the said president for the time licin^, com- 
mops and fellows, and their successors, micrht yearly, at 
such time as they sfiould think most meet and coiivenieiit 
for the same, elect and choose four persons of the said 
commons and fellows, of the liest learned wisest and most 
OF PHY5I- discreet, such as they shoulJ think convenient, and have 
ciA>«s* cjpperience in the said faculty of physic; and that the 
said four persons so elected aiul chosen, aft(»r a cor|)oral 
oath tq them ministred by th.^ said president or his de- 
puty, should and might, by virtueof the said Act, have 
full authority and power, as often as they should think 
meet and convenient, to enter into the house or housi^s, 
of all and every apothecary, then, or at any time there- 
after, using the mistery or craft of apothecary within the 
8aid city ordy, to search, view, and see such apothecary *$ 
wares, drnsfs, and stuffs, as the said apothecaries, or any 
of them, had, or at any time thereafter, should have in 
their house or houses ; and all such wares, drugs,^ and 
studs as the said four persons should then find defective 
corrupted, and not meet nor convepicnt to be ministreil 
in any medicines for the health of man^s body, the same 
four persons, calling to them the warden of the said mis<^ 
tery of apothecaries within the said city for that time be- 
ing, or one of them, should cause to be brent, or others 
wise destroy the same as they should think meet by their 
discretion ; and if the said apothecaries or any of them, 
I" 2750 ] at any time thereafter, did obstinately, or wilfully refusv 
or deny the said four persons yearly elected and chosen^ 
as before said to enter into their said houso or houses, for 
the causes, intent, and purpose before rehearsed, that 
then they, and every of^ them, so offend in*; contrary ta 
the said act, for every time that he, or they did so ofiendi 
should forfeit one hundred shiHin^.r*' : the one half to otir 
said roj'nl ancestor, and the titiier half to him thai would 
sue for the same, by action of debt, bill, plaint, of infor? 
ination in any of the Kin&;'s Courts; wherein no "w^gcr 
of law, essoin or protection should be allowed ; and if 
the said four persons, or any of them so, elected and ' 
chosen as before was said, did refuse to be sworn, or after 
his said oath to htm or them administered, did obstinately 
refuse to make the said search and view once in the year 
at such time as they should think most convenient by 
their discretion, having no. lawful impediment by sick-^ 
ness or otherwise to, the contrary, that then for every such 
wilful and obstinate default, every of the said four per« 
sons making default, should forfeit forty shillings. And 
further, it was recited in the said last mentioned act, that 
forasmuch as the science of physic did comprehend, in* 
elude and contain the knowledge of surgery as a special 
Adcmber and pairl of the sai^e^ it wasaUo^ in^ ai\d by the 
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said n6t further enacted, thai any of the said company or 
fellowship of physicians, being able, chosen and adinitteil 
by the said president and fellowship and physic i:uis, 
might from time to time, as well within the city of Lon* 
dofiy as elsewhere within this realm, practice and exercise 
the said^science of physic in all and every his members 
9nd parts ; any act, statute, or provision made to the 
contrary notwithstanding; as by the said act, amongst 
pther things, more fully and at large appears. AnU 
'^vhereas also, by a certain other Act of Parliament, made 
at a Sessions of Parliament holden at Westminster^ in the 
first year of the reign of our royal ancestor, Lady Mary 
the Kirst, late Queen of E/i^land^ and so forth, intituled 
an act touching the corporation of the physicians iu 
London^ reciting, that whereas in the parliament huldenat 
London^ the tifteenlh day oi April y in the fourteenth year 
of the reign of our late sovereign lord king Henry the 
Eighth, and from thence adjourned to TVestminsterj the 
last day oi Jult/^ in the fifteenth j^car of the reign of the 
same king, and there holden, it was enacted, that a cer- 
tain grant, by letters patent, of incorporation made and 
granted by our said late king, to the physicians of Lon^ 
" dotty and all clauses and articles contained in the same 
graitt, should be approved, grafited, ratified, and con- 
firm^! by the same parliament ; it was, and is further 
enacted, amongst other things, by the authority of the 
said parliament, that whensoever the president of the 
colle^^c or commonalty of the f4culty of physic of Z/ondlo/t 
for the time being, or such as the said president and col-* 
lec^ should yearly, according to the tenor and meaning* 
ot the said act, aulhorize to search, examine, correct, and 
punish all offenders and transgressors in the said faculty, 
|Within the same city and precinct In the said act expres* 
sed, should send or commit any such offender or offen- 
ders, for bis or their olience or disobedience, contrary to 
any article or clause contained in the said grant or act, to 
any ward, goal, or prison, within the same city and pre- 
cinct, (the Tower of i^nihn excepted,) that then from 
lime to time, the warden, gaoler, or keeper, wardci^, 
goalers or keepers, of the wards, goals, and prisons within 
the city or precinct aforesaid (except before excepted) 
should receive, into his or their prisons, all and every such 
person and persons so offending as should be to sent or 
committed to him or them as was aforesaid, and the;re 
should safely keep the person or persons so committed in 
any of their prisons, at the proper costs and charges of 
the said person or persons so committed, without bail or 
mainprize, until such time as such offender or oflfenders, 
or di&obedients be discharged of the sai4 imprisonuieni 
bj the said president, and such persons as by the udd 
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1771. collpn;c should be thereunto authorized; upon pain that 

all anJ evr»ry such warden, goaler, or keeper, doiui^ the 

REX contrary should loose and forfeit the double of such fine 

V. and amerciament as such ofiender and offenders or dis« 

coT.TiRnG obedients should be assessed to piiy by such as the s«*ii4 

PF PHV.sir president and college should authorize as aforesaid, so 

^ ciAss. that the same fine and amerciaments be not at any one 

time above the sum of twenty pounds ; the moiety thereof 
.to he employed to the use of our sovereign lady ti^9 
Queen, her heirs and successors, the other moiety unto 
the said president and college; ail which forfeitures to 
be recovered by actioin of debt, bill, plaint, or informa- 
tion in any of the Queen's, her heirs, and successors, 
courts of record, as^ainst any such warden, goaler or 
keeper so ofiending ; in which suit, no essoin wager of 
law, nor prot<;ction should be allowed nor admitted for 
the defendant. And it was also by the said last mentioned 
Act further enacted by the authority albresaid, that for 
the better execution of the search and view of apQthe«< 
cary's wares, drugs, and compositions, according to the 
tenor of a statute made in the thirty-second year of tbe 
reign of the said late King Henry the Eighth, it should 
belawfulforthe wardens of the grocers or one of them 
to go with the said phyficians in their view and search ) 
that if the said harden or wardens did refuse or delay h^ 
or their coming thereunto forthwith and immediately, 
when the said president or some of his college elect as 
aforesaid, did call upon him or them, that then the said 
[ S752 J physicians might and should execute that search and 
view, and the due punishment of the apothecaries for any 
their evil and faulty stuff*, according to the Statute last 
before mentioned, without the assistance of any of the 
sfiid wardens ; any clahse in the aforenamed Statute to 
the contrary thereof notwistanding ; and every such per- 
son or persons as would or should resist suoh search^ 
should forfeit for every such resistance ten pounds ; the 
same penalty to be recovered in form albresaid, without 
any of the delays aforesaid, to be had in suit thereof. 
And by the said act, it was and is further enacted, that 
all justices, mayors, sheriffs, bailiffs, constables, and other 
ministers and officers within the city and precincts aJboyc 
written, upon request to them made, should help, aid^ 
and assist the president of the said college, and all per* 
sons by them trom time to time authorized for the due 
execution of the said Acts or Statutes ; upon pain, for 
not giving of such aid, help, and assistance, to run in . 
contempt of the Queen^s majesty, her heirs and succes- 
sors. And whereas John Father gillj doctor in physic^ 
having been dolv examined and approved, was admitted 
to exercise the &calty of physic in (be city of JUmdon^ 
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and f(»r seven milos round the same, by Ihe president artd 1771. 
commonalty of the faculty of physic in Londm^ by tie 
letters of the said president and college, scaled with their rex 
common seal ; and, by reason of the premisses, the said v. . 

Johii Fut hcrs^ ill heciimc lawfully intitled to be admitted a coLr.EOE 
member of I lie said college, couimorialty, and cor[jt)ration, op physi- 
aad ought by you, the said president and college of the cians. 
commonalty of the faculty of physic in London aforesaid, 
to he admitted a member of the said corporation ; a:id 
whereas, the said John Folhcrgillj after he was as afore- 
said, admitted to exercise the faculty of physic in the 
said city of London^ and for seven miles round the same 
as aforesaid, did tender and present himself to you the 
said president and college or common altj/ of the faculty of 
phi/sic in London in order to he hy you admitted a member 
of the said corporation^ and did require and demand of 
you, the said president and college or commonalty of the 
faculty of physic in London aforesaid, to be by you ad^ 
tnitted a member of the said corporation ; yet you the slid 
president and college or commonalty of the faculty of 
l^hysic in London aforesaid, well knowing the premisses, 
but having no regard for the duty of your office in that 
behalf, did without any reasonable cause absolutely re- 
fuse and yet do refuse to admit him the said John Father" 
gill^ a member of the said corporation, in manifest con- 
tempt of us, and to the great damage and grievance of 
the said John Foihergill^ as we have been informed from 
the complaint of the said John Fot her stilly made to us in 
that behalf; wc therefore being willing that dne and 
speedy justice may be done to the said John Fotherc;iU 
in this behalf as it is reasonable, do command yon, firmly p 973^ 1 
injoining you, that immediately after the receipt of this L J 

our writ, you do without delay, admit or cause to be ad- 
mitted the said John Fother^illy a member of the said 
corporation, together with all the liberties, privileges, 
franchises, emolumeuts and commodities to one of the 
members of the said corporation belonging and apper- 
taining ; or she*^ us cause to the contrary thereof, thai 
the same complaint may not by your default be again 
repeated to us; and how you shall have executed this 
our writ, make it known to us at JVrstmin^tcr on Friday 
next after the morrow of the Ho^y Trinity j then rehirniiig 
to us this our writ, upon peril that may full thereon. 
Witness William Lord Mansfield^ at JVcstminstcr^ the 
twenty-eighth day of May^ in ihe tenth year of our reifi^n. 
By the Court. — Burrow/ The execution of this writ ap- 
pears in a certain schedule hereunto annexed. t>n which 
day (to wit) on /rictoy next after the morrow of the ///'/ 
Trinity y the said president and college or commonalty of 
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1771. the faculty of phjsic in London aforesaid, returned the 

said writ as foUoweth, (that is to say,) 

HEX 
V. The ilnswcr of the President andCollocre or Commonalty 

COLLEGE of the faculty of physic. 

OF PHY- We (he prosidcnl and coUcire or commonalty of the 

IICIANS. faculty 6f pTiysic in liondon^ inihe writ to this Schedule 
annexed mentioned, do most humbly certify and return 
to our present most serene Soverein;n Lonl the King*, at 
the time and place in the said writ likewise mentioned^ 
that true it is such an Act of Parlinment wns.mado in the 
third year of the reign of our l;i(c sovcrei/^n Lord Ilenrv 
the eighth Ia(e King of En^ltind^ cSr, as in the said writ 
IS in that liehnlf mentioned and supposed ; and thai such 
other Act of Parliament was made at a parliament holdeni 
at London on the fii\eenth day of April u\ the fourteenth 
. year of the reii^n of our said late sovereign Lord King 
Henry the eighth and from thence adjourned to Ttest^ 
minster the last clay of Julj/ in the fincenth year of the 
said late king and there hulden, as in and hy the said 
writ is in that behalf mentioned and supposed ; and that 
such other Act of parliament was made in the thirty* 
second year of the reign of our said late sovereign Lor^ 
King rfctiny the eigJith as in the said writ is in that be-* 
half mentioned and supposed ; and that such other Act 
of Parliament was made in the first year of the reign of 
our late sovereign Lady Marj/ the iirst late queen of 
England^ 4rc. as in the said writ is in that behalf men- 
tioned and supposed ; and that John Folher gill HocXox in 
physic in the said writ named, having Xyeen for that 
puri)ose diily examined and approved, was admitted to 
exercise the faculty of physic in the citv of London and 
r 2754 1 for seven mites round the same, by the president and 
^ college or commonalty of the facultj^ of pnysic in Zon- 

don^ t>7 the letters of the said president and college or 
comrocNialty sealed with their common Seal, of the date 
in the said writ mentioned, as by the said writ is in that 
behalf mentioned and supposed : but we do further most 
humbly certify, that by reason of the premisses the said 
John FoUiergtii did not l)ecbme lawfully iniilled to be ad' 
mitted a Memueu of the stiid college alid commotialty and 
corporation, as by tlie said writ is aboVe supposed* 
And we do further most humblv certify and return to 
our most serene sovereign lord the king, that ever since 
the malting of the said Acts of Parliament in the said 
writ mentioned, every person admitted a member of ikt 
said college or commonalty, hath been and hath used 
and been accustomed to be^ before his being admitted a 
member of the said college or commonalty, elected bv the 
president and college or commonalty aforesaid to De ft 
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member of the said college or commonalty ; and that the 1771 • 
said J')hn FotherfriH hath not been nor was elected by the 
presi(h?nt and college or commonalty aforesaid to be a hex 
iLcnber of the said college or commonalty. And we do \. 

further most humbly certify and return to our said most collbge 
serene present sovereign lord tlie now king, That after of phy* 
the making of the said several Acts of Parliament in the siciansi 
said writ mentioned, and long liefore the said Joh^ 
Fothers;lH was admitted to tlie exercise of the faculty of 
physic in the city of London and seven miles round the 
same as in the said writ is mentioned, to wit on the first 
flay of Fehruarif in the year of our Lord one thousand 
five hundred and fifty -five, at an assembly of the said 
president and college or commonalty, a certain reasonable 
Statute Act and ordinance commonly called a By-Law 
<not now extant in writing) was made (ind ordained by 
^he (hen president and college or commonalty of the 
:Caculty of physic in London^ whereby it was ordained 
"9hat every person thereafter to be admitted a member of 
'^he said college or commonalty should before bis being 
admitted a member of the said college or commonalty be 
<leciedhy the president and college or commonalty afore- 
said to be a member of the said college or commonalty ; 
which said by4aw still is in full force and effect, in no 
wise repealed, reversed, annulled, vacated or mado void ; 
and that the said John Fothergill hath not been nor was 
elected to be a member of the said college or commonalty 
according to the form and effect of the said by-law. And 
we do further most humbly certify and return to our said 
most serene sovereign Iprd the now king, that afler the 
making of the said several Acts of Parliament in the said 
writ mentioned, and long before the said John Fothergill 
was admitted to exercise the faculty of physic as in the ' ^ 

laid writ is mentioned, to wit on the first day of Febru* I 2755 J 
ury in the year of our Lord one thousand five hundred 
and jBfty«five, at an assembly of the said president and 
college or commonalty a certain reasonable Statute Act 
and ordinance commonly called a By-Law (not now 
extant in writing) was made enacted and ordained by the 
said president and college or commonalty for the whole- 
some government overseeing and correction of the said 
college or commonalty and of all men exercising the 
•ame faculty in the city of London and within seven imlet 
round the same, whereby persons then exercising or who 
thoold at any time thereafter exercise the said faculty of 
physic in the city of London and within seven miles 
sound the same were distinguished into three classes or 
orders; namely, one class consisting of the members of - 
the said college or commonalty for tjfie time being, wbo 
.irere tbeaand weie t^ be friMa thenceforth caUed ftU^ws 
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of the said college or commonalty ; another class con- 
sisting of such persons as bad been or should be desirods 
of becoming members of the said college or commoilalty, 
and had been or should be examined and approved of by 
the president and censors of the said college or common- 
alty to be ciittdidates for election into the society or fel-« 
lowship of the said college or conimonaltv, viha yUrtre 
then and were to be from thenceforth called candidates ; 
and the other class to consist of such persons as then 
were or at any time thereafter should be licensed and ad- 
mitted to exercise the said faculty of i)hysic in the city of 
London and within seven miles round the same, by the 
said president and college and commonalty by their let- 
ters sealed with the common seal of the said college or 
commonalty ; which last mentioned clasis, not being 
members of the said college or commonalfy, were then 
and were to be from thenceforth called Permissi or /»/- 
centiates ; and that at the respective times of making the 
Statutes Acts ordinances or by-laws hereinafter men- 
tioned, and before and at the time the said John Fother* 
gilt was admitted to exercise the faculty of physic as in 
the said writ is mentioned, persons exercising the faculty 
of physic within the citv of Lond^m and seven miles 
round the same were distinguished into the three classes 
or orders aforesaid, and well known by the respective 
names of fellowsy candidates, and licentitdes. And we do 
further humbly certify and return t'> our most serene* 
sovereign lord the now king, that before the said John 
Fotber^ll was admitted to exercise the faculty of physic 
ns in tfie said writ is ttfentioned, that is to say on the 
fourth day of April intfie year of our lord one thousand 
seven hundred and thirty-seven, at an assembly of the 
said president and college or commonalty of the faculty 
of physic, a certain reasouiible Statute Act and ordinance 
commofdy called a By-Law was made enacted and or- 
dained by the said president and college or'commonalty, 
for regmaling the admission of members of the said col- 
lege or commonalty, whereby it was enacted and ordained, 
that nobody should be admitted into the society of the 
college who should not first have been of the number of 
candidates for one whole year, or publicly read physic 
for three years in some university of Britain, Or \yeeti 
doctor of the chair in some university of this kingdom or 
ordinary king's physician; which said last mentioned 
by-law, from the time of tlie making thereof until and aA 
the time of the said admission of the said- John FotAergiU 
to exercise the faculty of physic in the city of London 
and within seven miles round the same, and ukitil the 
first day of April in the year of our Lord one thousand 
lieven hundred and aixty^live) continued in^f«ll> force add 
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effect. And we do further certify and return to our said 
iiiost serene sovereign lord the now kihfir, that on the first 
Aiy of April in tl e year of our I^ord one thousand seven 
liundred and sixty-five, at an assembly of the said pre* 
mdenl and college or commonalty, a certain other rca- 
«onnble Statute Act and ordinance commonly called a 
Bt-Law was made enacted and ordained by the said pre* 
•ident and college or commonalty of the faculty of phy- 
tic aforesaid, for the regulating of the admission of mem* 
%ere of the said college or commonalty, whereby it w($s 
<enBCifd and ordain fdy that nobodt/ shoufd he admitted into 
4ke order of fellows who should not har^ been a CA!fDi« 
DATE jor one whole year ; except the king or queen's 
ordinary physician with salary, or royal professor of 
physic in the university of Oxford or Cambridge % 
Which said last mentioned by-law still reniains in fuU 
force and effect, not reversed annulled repealed or vacat- 
ed. And we do further most humbly certify and retuni 
tQ our most serene sovereign lord the now king,' that the 
said John Fothergill is not nor ever was candidate fpr one 
whole year or any other time, nor ever publicly read 
physic for three years in any University of Britain^ nor 
ever was doctor of the chair in any University of this 
kingdom, nor is nor ever was king or queen's ordinary 
physician with salary or without salary, nor is nor ever 
was royal professor of physic in the University of Oxford 
or Camlmdge. And we do further humbly certify to our 
most serene sovereign lord the now kifig, that after the 
making of the said several Acts of Parliament in the said 
writ mentioned, and before the said admission of the said 
John Fothergill to exercisethe faculty of physic as afore- 
said, that is to say on the said fourth day of April in the 
said year of our Lord one thousand seven hundred and 
Ihirty-seven, at an assembly of the said president and 
college or commonalty, a ct^rtain other reasonable Statute 
Act am! ordinance commonly called ft By*Law was made 
enacted and onlained by the said president and college or 
commonalty, whereby^ reciting that many practised phy^ 
fie in the cily of London wham the said president and 
coHoge or commonalty deemed altogether unfit to be 
adopted into the number pf fellows or candidates, either 
because ^hey were not Britons by birth^ or had not taken 
ihe degree of a doctor, or were not sufficiently Icirned or 
tuflSciently advanced in age and gravity, or for other 
like causes^' and yd might be able to serve the public an^ 
do good to .men's healfh, at lea^t in some cures, it wa^ 
^ordained -and appointed, that, after due. examioation and 
approbation of the president and censors, such pcTspns 
mould 'be permitted *<o practice so long as they liehav^ 
tkemtteheii wtfU :■ vMch said by-law or ordinance, trom the 
YouY. M 
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J771. iiine of making thereof until and at the time of the ex- 
amination approbation and admission of the said John 
BEX Fothergillio ex^^rcise the faculty of physic in the ciiyoi 
Y. IjOfidon and within seven miles round the same in the said 

COLLEGE ^rit mentioned, and afterwards^ was in full force and 
OF PHY" effect ; , and d i vers persons from time to time applied to be^ 
fiiciANS* ^^ accordi/fg to and in pursuance of the lad mention^ 
hu'hw or ordinance xcercy examined and approved of bjf 
the president and censor of the said college or commonalty 
for the time being, and. licensed and admitted to exercise 
the faculty of physic in the city of London and withia 
seven miles round the same^ by the said president ana 
college or commonalty, by their letters sealed with their 
common seal ; which persons so examined approved and 
admitted to exercise the faculty of physic in the city of 
Ijondon and within seven miles round the same^ have 
Jbeen and are called and known by the name of Liceniialesk 
And we do further certify and return, that the said John 
JFothergiU applied to the said president and college or 
commonalty of the faculty of physic in Tendon aforesaid 
to be by them licensed and admitted to exercise the 
faculty of physic in the city of London and within seven 
miles round the same ; and that the said John FothergiU 
was thereupon, according to and in pursuance of tlie last 
mentioned by-law or ordmance, examined and approved 
by the president and censors of the said college or com^ 
luonalty, and was licensed and admitted by the said pre* 
sldent and college or commonalty according to the said 
last mentioned by-law or ordinance, by their letter*, sealed 
with their common seal, to exercise the faculty of physic 
in the city of London, and for seven miles round th^ 
same : which is the examination approbation and admis* 
sion of the said John Fot her gill io cxerciiiC the faculty of 
physic in the city of Lond*m and within seven miles 
round the same in the said writ mentioned. And we do 
further certify and return to our most serene sovereign 
• lord the now king, that the said John Futhergill never was 

4 2758 ] examined and approved or iidmltteil to ex^cisc the fa- 
culty of physic in the city of London and within seven 
miles round the same, in any other manner or for any 
other purpose than as and in order to hi'i being a Licbn^ 
TiATE as aforesaid. And for these reasons we cannot ad* 
mit or cause to be admitted the said John FolhergiU a 
Member of the said corporation, together with all tbq 
liberties privileges franchises emoluments and commodi<» 
ties to one of the members of the said corporation, be* 
longing and appertaining, as by the said writ we are 
commanded. 

The general drift of the argument in support of the 
claim of the licentiates was, that the charter meant to 
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Make them merabers of tlie corporation ; that it equally 
incorporates every man then practising the faculty of 
physic in London^ and is not confined to the particular 
persons named in it ; that it includes all future pradtisers, 
Its well as those then existing ; that a person having a 
licence becomes ttiereby one of the body, and wants 
izothing but the form of admission. This, they said, was 
the sound and legal construction of the charter. A 
Tight to admission is a ground for a Mandamus^ where 
that admission is refused. They could not found their 
right upon any fact or precedent ; because there had been: 
a constant ustirpation ever since the charter. But no 
usage or by-law could control the charter. And none of 
the reasons given in the return are sufficient to destroy thd 
licentiate's claim. The college have duly examined him^ 
approved him, and admitted htialo practise, with full 
testimonials of his qualifications for it : and it don*t^ lie in 
their mouths, after this, to say that he is not fit to be ad- 
mitted into their body. They alledged, that the by-law 
of the college exceeded their power ; and that their usage 
is contrary to their charter. 

The counsel for the college urged the impropriety and 
unfitness, that the lowest licentiate should, by obtdinincr 
a mere licence to practise physic, be tpfo/acto invested 
with the important offices of the college, and be trusted 
with those regulations and inspections which are com* 
mitted to great and eminent physicians. Itis a claim 
that was never thought of for near two hundred and fifty 
years, that the contrary usage has been acquiesced under, 
f he demand of admission into the corporation, upon a 
mere licence under this hv^lawy is unfair, uncandid, un- 
generous, and unjust. It is a fraud : it is contrary to 
the known condition of the licence, and to his own agree- 
ment. It is a breach of the condition of the licence. 
These by-laws arc a proper check : no man ought to be 
admitted into the college, without passing an examination 
as a candidate. The licentiates know very well, that 
their examination reached only to those lesser degrees of 
learning, skill and knowledge which might serve merely 
to qualify them to begin to practise in the profession they 
had entered into. But it may very well be supposed^ 
that many persons who have lieen admitted such licenti- 
ates merely to enable them to practise, would not have 
been iudged worthy, upon a stricter examination as 
candidates for fellowship, to become members of the col- 
lege« The college exclude none from practising, who 
may be of service to mankind. But <he important offi:es 
of the members of the college require a considerable de- 
gree of learning, knowledge and judgment. This attempt 
aims at levelling all ranks : it ^iiM)uld confound all distinct* 
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tidns, and kruike no dtiFierencc between tbe ihoet leairdi^ 
and etperlenced ph ysicinn and the rawest beginner. 

Lonl M A .\sptELD said he had foresfH^n the labyrinth 
and maae of litigation that this if^arned body would be' 
involved in by pt*rsi8liiifi: rigidly on both ^ideto in pitrsu- 
inf^thc points of fheir dispute, and contesting about a 
ftmther. He stud he had read over all their coniiUtittioki$y. 
statutes) ami by-laws : and he intimated, that many of 
then\ are narrow, if not iile^l. 

■ Thi^ maKcr oamc on^ before, tipon a title ridtleiont 
in the writ. A tide ik now set out : which tUle is a li^ 
€ence fi^om tlie col1e/;e, after having been duly examined 
And approved, *' to esercis^ the faculty of phytic in the 
^ city of Ijcvdon and for seven miles rouml the aame.*^ 
If tftat. alone makeft him ipxofacio h fellow of the cMtee 
there is no need of admission^ The return admita the 
four Acts of I^rliantents stated in the writ, and also ad-f 
mitB the liocf^ce ; bii^ they deny it to be a cojhsequence^ 
*^ that br/ femon of ihf pretnktes he betaine lawfully in« 
^' titled to lie adhiitted. a Member ef the said college and 
^^ Gommonally and corporation, as by the writ is sop^ 
^ tonsW." Then they Ki»t forth the asage ever sine* the 
fnaKing of the A^Ui of Parliament, that every person ad* 
teitted a memljfr must be, before hia being admittinl a 
Antobdr, ehfttdio it by the president and college ; and 
Ihat the doctor had never been so elected. Theii they 
■et forth a by-law* to the same efiect ; and that he has 
not been elected a member acconling to that bv«>law. 
"thej then set forth another t by-law, which divicles the 
faculty into three classics, *Dh* members of the college; 
cuifdirdtf^et for election into such membei^hip, (who were 
\o be examined and approved of by the president and 
censors to be candidates for election ;) aiid licentiates ot 
permsei. They set forth another ^ by-law, that no body 
sbonld be admitted into the society of the collqre, who 
should Tioi fint have been of the numbej of candidat^a 
for orve whole yiHir, or publicly read physic for three 
years in aome U't)iver<;i(y of Britain^ or been doctor 6f 
the chair insdme (jnivcrsity of this kingdom, or ordinal^ 
king's physic^ian. They set forth another S by-law that 
no body should be adinilted into the order of fellows^, 
who should n0t have been a cpndidaCe for one wbdb year % 
except the king or queen^s ordinary physician with niwif^ 
or n>yal ijrofessor of physic in Oxford ot Cambrid^^ 
They aver that the doctor never was a candidate for one 
whole year, or any other time ; and that he did not com* 
within any of the e^tceptions in these two last menCioocd 
by-laws. Then they set forth a fifth by-law (made at 
t-he same || time with the third,) whereby, recitii^ ^^thaC 
^f many practised- physic ill the cixy ^of Jjonda^^ w 
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** i]\p president and coUesre or commonnliy deemed ahr- 
'' gether unfit to lye adopteil into the number of fellows or 
*^ candid.it s, either because ihey were not Britons by 
** birth, or had not t;ikcnthe dei^ree of a doctor, or were 
** pot sufficiently learned or sufhcienily advanced in a«;c 
*^ and gravity, or for other like causes, anil yet might 
^^ be able to serve the public J»nd do good to men^s 
*' healths, at least in some cures,'* it was ordained that, 
after due examination and approbation of the |>resident 
Itnd censors, such persons should be peumitted to prac* 
TisK, so long as they b<*haved themselves well. That 
mmy persons, from time to time, applied to be, and ac- 
cording to and in pursuance of this last by-law were, 
examined and approved by the president and censors for 
the time Ix'ing, and lipen!«(*d and admitted to eifercisc the 
faculty of physic in the city of lA/ffdon and within s^ren 
miles round the same ; and have been and are called and 
known by the name of licmdate^. They add further, 
that doctor FMergill applied to the president and col» 
lege, to b^ by thein licensed and admitted to exorcise the 
faculty of physip in the city of London and within seven 
miles round the same; and that he yf^s themipon^ ac* 
cording to and in pjtrsuancc of the last mentioned by-law, 
examined and approved by the president and censors, 
and was licensed and admitted by the president and cen- 
sors, according to the said last mentioned by-law, to ex- 
lercise the faculty of physic in the city of Isondon and 
for seven miles round it. And they aver this to be the 
examination approbation and admission of him in the 
writ mentioned; and that he never was examined ap- 
proved or admitted to exercise the faculty of physic in 
the city of hondon and within seven miles round the 
same, in any other manner^ or for any other purpose^ 
than as and in order to bis being a Licentiate as 
^fore$akK 

Now, be this by-law good, or bad, yoi the right of 
admission into the college is claimed under it. It woulc( 
be a most unreasonable tljing, to accept this licence under 
the by<;laiy8, and yet to treat these by -.laws as null and 
void; to turri this licence so accepted, against the per- 
sons from whom it was thus accepted ; and to set it up, 
as the foundation of a right ip be adipitted under the 
charter. Therefore, as no other foundation of such righ^ 
to be a fellow is shewn, it comes round to the very point 
upon wbicli our former determina,tion turned i and I am 
or opinion that the i;elurn ought to be allowed, 

Mr. Justice Aston was entirely of the same opinion, 
thaC.soppothig the by-law to be bad ; yet, as the doctor 
came in ufttkr it, he was bound by it. As he claiias fats 
til^ to the fellowship under it, he can*t now desert th^, 
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title claimed under the by-law ; and claim under the 
charter. His acceptance of the licence under the bv-Hw 
contradicts his claim under the charter. And it would be 
a fraud upon the college, to make this use of their licence, 
directly contrary to the manifest and acknowledirecl^ 
intention of it. Healso thousrht (with l*ord Mansfie/d) 
t|iat the point had been, in ef^ct, determined upon the 
former application. 

Mr. Justice Willes likewise thought that this 
came round just to the same point that was dcterminecl 
before. He concurred with Lord Mansfield and bis brxi- 
ihct Axlon. 

Mr. Justice Ashhurst did the like; and thought 
that the former determination governed this ca^e* 
Uoctoi" Fothergill has accepted thii licence, under the 
by-law. He ought not therefore now to suppose ii a tMi4 
one; and yet, upon the foundation of this very same, 
licence, to insist upon a right under the charter. 

Per Cue*, unanimously, 

Xict the liETiJUN be allowbo* 

• • • • 

Lord Mansfield gave a hint to the college, 
whethej^ they would think it adviseable to trust to a 
return upon their present by-laws ; dr whether they' 
would not consider about mending them. 
And I have been told, that they have 3ince n^endec^ 
them. . ^ . • . • 1 
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WiiiLiAM Sellon, CJerk, against Roger Paiiiit, 

Clerk. 

rilHI.$ was an action of trespass on the case, brought 
-^ by the plaintilF against the defendant for money ha4 
and received to the plaintiff ^s use : to which the defen- 
dant Pleaded ^' non^assumpsU ;". and thereupon issue was 
j.oinra. 

, Tne cause came on to be tried at Westminster* Hall j at 
the sitting after Easter Term 1771, before Lord ManS" 
field ; when the following case for the opinion of the Court 
was a^eed to between the partieis ; tAz. — ' 

It 18 agreed by and between the reverend fpllfiam 
Sellon^ clerk, curate in the perpetual curacy of the parish 
of Saint cT'iimes's C/erA:eita!?e//, plaintiff, and the Reverend 
Jtoger Parrj/j clerk, rector of the said parish of Sain^ 
John Clerkenwelly defendant, as follows — Whereas seye« 
ral differences and disputes have arisen and are still sub* 
sistin^ between the said plaintiff and defendant, touching' 
the right or claim insisted on by the said plaintifr Iq cor* 
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lain sttms of money which have been received as surplice 1771, 
fees by the said ' defendant, for marriages, baptism^, 
chiirchin<2:s and burials in (he said parish 6f St- John. $ELLOil * 

And whereas the said plaiiiUff and defendant are det Y» 

sirous of having the determination or judgment of a pARi.T^ 
Court of Law concerning the said right or claim ; and 
for that purpose this action is brought by the said plain-* 
liflT against the said defendant, in which he the said 
plaintiff has laid his damages at £80 and in order 
^o save the trouble and expence of bringing evidence 
lefore the Court for ascertaining facts on both sides^ 
it is agreed by and between the said plaintiff and 
defendant- 

1st, That the said defendant shall admit at the trial of 
this cause, that he has received the sum of j£.10 tot 
marriages, baptisms^ churchings and burials in the parish 
of St. John ClerkcnzjCelL 

2dly, That the said defendant shall admit at the said 
trials timt the said plaintiff has been duly elected and 
licensed to be curate in the perpetual curacy of the parish 
of St. J antes CltrhcnweJI^ and accordingly invested with 
ail the rights and emoluments belonging to the said 
puracy. 

3dly, That the said plaintiff shall admit at the said 
trial, that there is an instrument or deed InroUed in the 
high Court of Chancery, whereby it appears, that the r 2763 1 
commissioners under the Act for building fifty new 
churches did, in the year 1723, purchase a chapel in the 
parish of St. James Cterkcnzcell^ and describe a district 
and division out of the said parish ; which chapel was 
afterwards consecrated, and the said chapel and district 
Mvere named and called by them St. John\ church and 
piarish : and that the said plaintiff also shall admit a copy 
of the said instrument, so inroUed, to be read arid re- 
ceived as evidence ^u this cause, instead of the original 
record. 

But it Ts nevertheless insisted by the said plaintiff, and 
admitted by the said defendant, that the said commissioners 
proceeded no further in the division of the said parish 
than the purchase and consecration of the said chapel and 
describing the said district ; and that no agreement or 
settlement ha^h al any time been made by the patrons of 
the parish of St. Janies^ for setting the right of patron* 
age and advowsoa of St. Jokn*8, and for more effectually 
dividing and separating the said parish. 

And lastly, that the said plamtiff shall admit at the 

trial, that tne said defendant hath been duly nominated 

to the rectory of the parish of 8t Jokrij and is rector of 

^he same under the said Act of Parliament. 

TflM^ besides the facts agreed betweea the said parties^ 
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it was proved and admitted that the minister of 3t. Jama 
C'trktnweli had married^ baptised, churched and buricl 
in the s^id parish of St. James since the vear 1 723, anl 
tak^i the dues upon thai account as in like manner before ; 
and that the rector of St. John C'erkcnweli has done tbe 
same offices of moriiiges, baptisms, churchiasrs, ami 
burials of the inhabitants and district of the new chapd 
of St. John^tiy and received alt the dues ypon that ae* 
count for bis o\%n use, without ever accounting io ihe mi*; 
jiister of St. Jame^^s Clerke^meJL 

The jury found a verdict for the pljaintiflT; damages 
Jg 10 and costs 40.V. subject to the opinioa of the Court 
upon this question — 

" Whelber under the circumstances of this rase, 
'* the plaintiff is intitled to recdver.V And if the 

Slaintin is not iiititled to recover^ then a nonsuit to 
e entered — 
Mr. Di/n/^tV^ argued this case, for the plaintiff: Mr. 
Miw^fiefdj for the defendant. 

Tbe arguments of both turned upon the Statute of 10. 
Aim. c. 11. Mr. Dunydng cited the lUh 14th and I6lh' 
sections: Mr. Mansp^eld^ the Kh, lOth, llth, 14th and^ 
15th, Mr. Dunniiig^ m his reply^ relied upon the proviso,' 
in the 16th ^' that the Act shall not deprive the succes- 
^' sorsbf the rectors or vicars of the parish-churches out' 
<^ of which anv part shall be taken, of any tithes or other 
^^ profits, f/n/iY such agreement for dividing the parish be 
'' made and inroUed.'' 

Lord Mansfield — " It says—" But that 
<^ tbe successors of the present incumbents, till such 
^^ i^^reements and settlements be made and take effect^ 
^^ shall and may have hold and enjoy the said respective' 
^' rectories, vicarages and curacies, and the tylhes^dues^ 
'^ and profits thereof, in as ample manner as if this Act 
had npt been made, and as the present rectors and other 
ecckoiastical persons who are to hold and enjoy the 
same^ during their respective incumbrances^ are of 
riirlit to hold and enioy the same */^ This is positive'. 



(( 
u 






ffni lo noia ana enjoy me same;*'. \ inis is positive 
and in general words : wnich general words takte in everv 
thing, all profits, as well as tytl^es and Dues. It cad t 
admit of a doubt^ that surplice-fees are included, aawell 
as strict dues. The fact is, that the old rector has takea' 
the .fees for what he has done in the o/i/ church and 
charchyard.; .and tbe new curate has taken the fiees for 
what he has done in the new churcli and churcb-yatd, 
Tfie plaintif' must have the postea. 

JRiji««-Xliat th^ t^oaiAA iie delivered to the Pi«4utT wl« 
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1771. 

Vaugiiax, on the Demise of Atkins, Esq. versus At* p^.^^ •. 

niws, Widow. j"ueu7i. 

^l^H IS cause was tried at Winchestf^ Assizes bdd at the The heir oftht 

-■- castle of WintonihQ 5th of Mnrch 1771; and n "''hT^Tf 
verdict found for the plaintiff, subject to the opinion of jTdmiVunce ^"^^ 
this Court, on the following case — {n) cannot avoid 

" That lUvknrd Kent being seised in fee o( the pre- the free-birth 
" misses in question, heU of the bishop of Hln(hts*er JJowor^onhl? 
" as of his manor of Bilternt^ by copy of Court HoU, wicinv ^.^canse 
" accoidihg to the custom of the maiior, but not ex- bedie'l before 
" pressed to beat the will of the lord the 21st of Note m- a**™'^^-*"- 
" ber 1769, contracted, for a valuable consideration of fScff iDurn. 
" af 1690 to surrender the same io John Atkins Esq; and 395. 6oo. 
" his heirs {prout the contract.") ^ Brown 5M.1 

** That Atkim entered into possession 21st IXecanbery p 9765 1 
" cut timber, and did other acts of ownership. \- '-■, 

f* That afterwards, on the Sth tehruar^ 1770, Aew^ 
** surrendered (he premisses, out of Court, to the use of 
^^ said John Atkins and his ueirs. 

^^ That John Aikhis died without issue, the I5th of 
*• Aprii 1770, without l)eingadmitted tothesaid premisses, 
^^ 0€ the said surrender beinsr presented, aiid before any 
** Court was held for the said manor. 

" That on the twentyeth of Jttwe 1770, Henrielia At- 
^^ kin% the defendant, Che widow of the said John Atkins, 
^* was admitted tenant for her life, and paid a fine and a 
^^ half for such admission ; the whole fine, in right of. 
^^ her late husband, which he would have paid on ad- 
^^ mittance ; the half, for her own liie estate. 

" That afterwards, on the !4th Seplenber 1770, ' 
** George Atkins the lessor of the pbintiff, the brother, 
^^ and heir of the said John A/kins, was admitted it^.n-' 
*' ant, as brother and heir of the said John Atkins, sav- 
'^ ing the right iSi*c. (prout both admissions;) and paid 
<' one fine tor the same, as tor the admission of the 
** heir. , 

^^ That some lands held of the said manor are called 
*^ purprcsture ; others, bond lands. 

" That the only difference between purpre^ture and 
'* iond land is this, that the purprestw-e desicends to the 

(o) This case is nothing more than what was adjudged. 
Solk. 185. Calk* 275. in the case of a copy-hold, whiciv 
iK:conliug '40 iaoal UhMn&LJ>^ Pwsi til6o makes no. 
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^^ eldest son ; that tenants thereof are not intitled to ^ 

ff ri£;ht of common ; and that no heriot is due for tl^e 

^^ same. 

^^ That bond land descends to the youngest son ; has a 
right of common ; and that a heriot is paid on deati) 
or surrender of a tenant thereof. 
^^ That part of the premisses in que^ion was bond 
laud, which was licla by twelve copies ; and part pur- 
presture^ held by three copies. ' > 

^^ That John Atkins paid the heriot on the surrender ; 
and the defendant paid the Heriot on bis death ; who 

^\ was exe(;utrix of the said John Atkins* 
^^ That the custom of themsMior with respect to widows 
estate is this, that if the husband dies seized, the 
widow has a right to be admitted to the land, for her 
widowhood, paying one penny ; or for the term of her 
life, paying half the custeimarj tine certain. 
<^ That no instance appeared, that any purchaser or 
heir before admittance was received as tenant, or taken 

^^ upon the homage ; nor any iniftance of such being re- 

*f fused or offcrea, 
^^ That these lands held of the said manor^ when en- 

^^ tailed, are barred by recovery suflfered in the Lord^s 

^^ Court, by plaintiff; in which, the demandant usually 

^^ claims the land as held at the will of the lord, accord- 

'^ ing to th<^ custom of the manor. 
That on the death of a tenant, proclamations are made 

fv>r the heir to come into Court, and fine for his lands, i 
The question is — ^^ whether the plaintiff, on 
this case, ought to recover.'-' 

J. 3Iansfidd% 
«/• Burjand. 

This case wa^ argued, on Tuesday ihc 7th of May 
1771, by Mr. Groje for the lessor of the pl^inti^, and 
Mr. Kerhy for the defendant. 

As it is a case of very curious learning,, and was very 
ivell argued at the ba,r, and maturely considered by the 
Court, I will endeavour to give the very words of the re* 
spective speakers as nearly a^ I can — 

Mr. Grost^ for the plaintiff— When thi^ cause went 
down to be tried, the counsel for th^ plfiiintiff^ conceiving 
it to be the case of a common copylioldec had no idea Si- 
any other question in the cause, than that of the necessity 
of admittance of John Atkins^ to intitle his widow to.tfae 
estate she now claims : but it being observed at the trial, 
that in the. admission of Richard Kenty who sold thi 
premisses in question to John Atkins^ it was not expreaei 
that he held those premisses at thewiU of the lord; it w« 
desired that it might be so stated in the case, with a vie 
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to a ^stitiction (ifany sucb should afterwa^s be thongbi 1771. 

matcris^I) that might exist between Customary Iret holds 

and copj/hofds, ... v^ughan 

Should ttie Court be pf opinion, that such a disliqction v. 

in the present case is material; it is submitted that the atki ns. 
case should be sent down to be re-stated : for, ** whether [♦2767 J 
*' customary freehold, or copyhold," is Sifacty that ought 
to be found by the jury, liut as to ibe present questioriy 
it is apprehended, that there is no distinction between cus*. 
tomary freeholds and copyholds ; but that both pa^ alike 
by surender and admittance. 

To t|iis purpof^ is Bractony when he writes of the te«s 
nants in viltein-socage, who Were what we now call cus- 
fomary freeholders. 

Si autem vilhinus sockmannus villamim soccagium ad n^acton lib.s, 
alium transferre volucrit, priu's illud restituat domino, c:u. fo. e^. * 
vel seryienti si domiuus praraens non fuerit ; & de mani* 
bus ipsbrum fiat translatio ad alium, tenendum libere vel 
in socagiq, secundum quod domino placuerit: quia ille 
yillanus sockmannus non habet botestatem transferrendi, 
cum liberum tenementum non habeat. 

Dare autem non possunt, tenementa sua, nee ex causa Bracton Lib.4. 
donationis ad alios traiisfcrre^ non magis quam villani to- sop. & Co. 
puri : et unde, si transferre debeant, rcstituunt ea doming ^^* ^^' 
yel balliyo ; — ^ ipsi ea tradunt aids in viUenagium te* 
nenda. 

Lord Coke, ii\ his treatise of copyholds, calls them by 
the general name of copyholders; except when he means 
particularly to distinguuih them : then he terms the cus- 
tomary freeholders, " tenants or copyholders in frank te- 
'' nement'; the common copyholders he terms " copy-! 
" holders in base tenure.'* But wberever be treats of 
admittance^ il^e makes no distinction between them. 

In his commentary upon Littletony he adopts the idea 
of Bracton: l^o, after him, have the modern books of au« 
thority. And the difference between customary freeholds 
and copyholds i« fully laid down by Lord Chief Justice. 
Holt, iii CrozctherMnd Oldfield. 

Crozcther and Oldfield— Upon the difference betweeu ^ Raymond, 
customary freeholds and copyholds, Ld. C. J. Holt said, 3^f' ^ 
-"^The ^reat difference between copyholds, and customa- 
ry freeHoId)s wliich pass by suijender, is, that the copy- 
bolder is in by demise from the lord ; but in the case of 
customary freeholds, he is only an instrument : and in 
pleading a title to a copyhold estate, it is sufficient to [ ^^ 3 
shew a grant from the lord ; biit in the other case, it is 
jiot enough to shew the lord granted it, but it must be 
shewn that the surrenderer was seized in fee, and surren* 
deredto the lord^ and thai he ^rtmttd it to the surren^ 
icree. • > ^ 
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Taking it then for granted, that a« far as concerns the 
present argument, there is no difTcreiiee ^ tho question 
will be 

** Whether the defendant has a right to retain the pos- 
*^ session of the premisses in question, as the widow o 
•* John Atkim^ by virtue of the custom, am! under th * 
♦' circumstauces, stated in the case." 

If she has any title, it is under the custom : if she haa 
not^ the plaintiff, as heir at I^w to J. A.y must recover. 

'I his dustom, under which the defendant claims, and 
which is the/r^e bench^ is considered by all authorities^ 
particularly in Hob, 181. as a part of— a fruit of— an ex- 
crescence out of the estate of the husband. It is,' in fact,^ 
the estate of the husband ; which, for the benefit of his 
widow, is said to have continuance after his death, for i^ 
period of time described by the particular custom of par-r 
ticular manors; in some, during the widow's life \ 114 
others, during her widowhood omy. 

To have continuance, it must first exist. But it dqes 
sot exist till the husband is a complete copyholder: and 
he is not a complete copyholder until, in the language of 
the customs, he is seizea. 

For the true ide^ of seiziny we must resort to the an- 
cient system pf feudal tenures. 

Bj that system, sehin was a technical expression to de- 
scribe the completion of thai invcslituren by which the 
tenant was admitted into the tenure, and without whicli 
no freehold could be constituted or pass. Sciendum ei 
feudum^ sine inveslilura nullo modo consUiui ppsse. 

Without th\s seizin, a possession, was a naked pos- 
session ; by the old law called intrusion. 

In the conveyance of freeholds, where it w?»s by feoff- 
ment ; afier feoffment, the investiture was completed by 
livery: in the conveyance of copyholds; after surrender, 
it was completed by admittance. And no ci^se is to be 
[ 2769 ] found, where admittance is not deemed as necessary to 
complete ihc investiture, in the conveyance of a copyholdy 
as hvery is of a freehold, where it pusses by feoffinent ; 
or as inrohnent, where it is conveyed by l^rgain and- 
sale. ' 

The cases to prove ** that admittance is» necessary,**' 
(ire many. The strongest I have endeavoured to select/ 
They arc these — 

Admittance is the life and perfection of a copyholderV 
estate : and before admittance, the tcuant is hot a perfett 
copyholder. 

Neither in the grantee is any manner of interest Tested 
before admittance ; for, if he enter, he is a trespasser and: 
punishable in trespa5;s ; and if be snnremfer to the tue c|^ 
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another, this sunrender k merely Void, and bjr M matter 1971 • 
ti po$t facto can be coafirmed* 

. TroiWtU and Welch — Where, after surrender teade^ yAVOHAH* 
before presenimeot, the sarrenderer, the sorrtuderee, and v* 

the two tenants into whose hands the surrender was made, dmLitrt^ 
died ; the heir of the surrenderiOr entered^ and made a C<^Copyh.«9> 
lease. Upon an ejectment afterwards brought by tha cro?j!'iS!*' 
heir of the surrenderee, the <}ue8tion was, '' whether the Bnig*5i, 
«( lease was good ?" And adjudged .^^ that it was ;*' Upon 
this ground, that until the smr^nder be pretenied in tho 
Court of the lord of the manor, the estate of the lands 
doth remain in the surrenderor, and nothing passeth 
iherebj* 

Bidcer and i>eiiAaf?t— Surrender Aiade, and cestm/ que co. Copyh. 
use died before the next Court, and so was not admitted t 7u. 
resolved, that he was not a copjrholder utrtthiii the cus* 
tiofm ; for, by the surrender, b^re admittance, the sur* 
renderee hath no posaession ; and the heir of the snrren^ 
deror is in by descent, and holds by the copy af his an* 
cestor ; aikl so the cestuy qut use is not a perfect or com* 
plete copyholder. And it may be compared to the case 
^here a man makes a feoffment and livery within view ; 
it is no perfect livery 'till he doth enter into the lands ; 
but the feoffor may punish a trespass there done in the 
interim \ for, it is hut iiichoatuMy until he enter : and s# 
it is in the case of a cop j holder ; the surremler is but 
quasi itickoatum, until he be admitted to the <»py holds 

Galhways case ^—^ Where an action Was brought Co. Copyh. 
against the lord for not holding a Couit, tod not adnnt*> 70. 
ting the cesiuy que use ; resmVed that the copyholder p ^,jq -i 
might have the action ; but that he to whom the surrea*> ^ ^ 

der was made, until admittance by force of the surren^ 
der, had nothing, and therefore could not maintain tbt 
action. 

Wilson and fVeddal — Adjudged that the surrender YeWerton 
to J. S. of a copyhold has no effect until J. S. be ad«* 144. 5. 
mitted : and if «/• S^ surrender to a Stranger, who is ad^ 
mitted, that gives nothing to the stranger; for J. S. had 
nothing, and so could pass nothing. And held that the 
right and possession remain in the surrenderor ; and that 
Tight descends to his heir. And a difference wa^ taken 
between an heir to whom a copyhold descended ; he can 
surrender before admittance ; and well, because he is in 
by course of law ; for, the custom which makes him 
•heir, oasts the possession of his ancestor upon him : but a 
stranger to whom a copyhold is surrendeml, has nothing 
•before admittance ; because he is a purchaser. 

If cestw que use commit waste, it is no forfoitttie; Co. Copyb. 
ISmt, by the same reason hfe cannot grant before odaut* ^^« 
taace, he cannot forfoit befoie admitlaftoa. 
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1771. . Sarrcndet and admittance &re one conveyance, and 

operate as such: and therefore a surrender to an infiuit 

VAUdHAN in ventre s'a mere is good; for^ says Iford Cokej a sur* 

Y. render is a thing executory, and nothing vests before ad- 

ATRiNsl mittahce;. i / 

dtlb. Tenures ' J^^ ^^ deoiise of Jegireys ft ai^ against Hicks et aF — 

265, Ejectment for cdpy hold laiids surrendered 16 the use of a 

2 Wibon 13. ^m • gy ^hich they were devised to Miss Jefferet/s^ who 

murdered the testator, ^d was hanged for if, and never 
admitted — The lord Seised the premisses as forfeited, and 
granted to the defendants — The lessors of the plaintiff 
were .the heirs at law of the testator and of Miss Jeffereys, 
The question was " whether these lands were forfeitea ;' 
^^ as the devisee was hanged before admittance." Judg* 
inent for the plaintiff i and said, in case of a devise of a 
copyhold, nothing vests in the dcVisee bf surrenderee, nor 
in the lord ; and until admittance; the estate in law is in 
the surrenderor. The will may be laid Out of the case 
For, as to copyhold, it is considered as an appointment : 
but admittance is as necessary to a surrencfer, as inrol- 
ment to a bargain and sale, or iivery to a feoffment. Ar- 
gued a second time: and Court of opinion, that notwith* 
standing the surrender, before admittance yiyi% Jefferejfs 
had no l^al interest in the estate ; and so could have no 
legal right to recover it ; and neither having jftfs in re nor 
ad rem^ could forfeit nothing, 
f S771 1 If these tKcta by Lord Coke, and the cases cited, are 
law, John Atkins^ not being admitted, was so far from 
being a copyholder, or seized, that he was lisible to'aii 
action of trespass ; and having entered, though he might 
commit waste, could not forfeit. He could not surrender. 
If the lord had refused to admit him, he could have no 
action against him. He had neither ./e/i in re nor ad rem: 
which 1 construe, that, being in possession, it was a naked 
possession; he had no right to retain it; being out of 
possession, he was remediless nt law, he had no right to 
recover it. How then could he be seized ? no more than 
a feoffee, before livery ; or a bargainee before inroU 
ment. 

' Upon these principles therefore, ^^ that no estate of thtk 
'^^ sort could pass, unless the investiture was completed ;^ 
and ^' that the investiture could not be completed with- 
/< out admittance;" inconlrovertibly established by ih6 
xases cited: Mr. Grose argued that I, A, did not die 
jseized; and therefore that his widow is not within the 
custom ; that she had no right to be to be admitted undet 
it ; and, for that reason, can have no right to retain the 
•premisses against the heir. 

It may be objected ; that if /. A. did not die 
faDW can the plaintiff claim as his heir ? 
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That hU claim is founded in law, is not at this day to l77I. 
be doubted ; being settled in Kite and Queinion^s case, 
4 Co. 25. and Buntins and LtpimeU, 4 Cb. 296. The vaughan 
principle upon which he wai^nfidjudged to take, is not v. 

there to be found : but from the two following cases he AiKiifs. 
may. be considered to take as a purchaser. 

it a copyholder of inheritance surrenders to the use of Ko^- Abridff. 
another and his heirs; and he. to whose use the surrender f^^Moore'T 
is made dies before admittance ; and then the lord admits case, 
the heir; he is in by purchase, and not by descent: 
for, he is in by the lora ; for, nothing vested in the fa- 
ther before admittance. 

Blunt against Clarke-r^ like point: and Newdigate iSid.3r. 
justice said, when the father was a purchaser, and died 
before admittance; his heir, being in, shall be in by pur- 
chase* 

Mr. Kerby^ for the defendant-^ 

The question is, ^' whether the plaintiff is intitled to 
^^ recover the possession of the premisses in question, by 
<^ the title be has made out to them." For, if he has not 
made out a clear title iii himself, it is immaterial in whom 
it is : for, he must rely entirely on his onm strength, and 
cannot avail iiimself of the defendant's delect of title. 

As this case seems to be drawn up witfar a view to make ^ qi^ijo -i 
this question^ viz. " whether the lands are copyhold merC' L *< ' * J 
*' /y, or customary freehold.^^ I must beg to lay that con- 
aicferation, in a great measure^ out of the case. For, if 
the plaintiff would contend that the lord is not a mere in- 
Mrument in copyholds, as well as customary freeholds ; 
and that he stands on better ground from considering 
them as copyhold ; I apprehend the jury ought to have 
determined that question with him^ before he can legally 
derive any beneficial consequences from raising that ques* 
lion : for, he is (as has been already said) to prove the 
lands to be such as he has a right to. 

But I shall not pass over a fact which is stated, and 
clearly shews the lands to be customarj/ freehold. 

It is stated, that the lands within this manor are sur- 
rendered to a man and his heirs according t> the custcnn 
of the manor, and are not expressed to be held at the will 
of the lord. The omission or insertion of these words 
^^ at the will of the lord^^ docs, I apprehend, make almost 
the only difference between copyhtilds and customary 
freeholds : for, a man cannot be a mere copyholder, nor 
an estate a mere copyhold estate, though held per copi-^ 
am rotulorum et secundum consuetudinem mmferiiy unless 
it is likewise said to be held ad voiuntatem domini. To 

Erove this, many dicta in the books might he referred tot 
ut it will be sufficient for me to cite the words in 2d 
Vcniris 143. In the case of Rogers and Bradlt/^ replevin 
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177). fortatcfalg a tow. DefendimC made ro a wwm fce -ai Imliff 
io WVIiam Trtwrntm aad Thomttn CoO^ who elaim^ to 

TAtCHAK be seised of t4»e reverstoa and rent, by surrettdcr made to 
T. tbem at a Court of the manor, and by adi^fUance of the 

; ATKif«t, lord. Per <^yriam^ ttie cnnusance is Infnifflcient. " Tfie 
** lands in question must be deemed to be freehold ; be- 
^^ canse it was said they were held according to the ens* 
*< lom of the manor, and nni at the will of the lord t** 
and the lands could not be pMsed in that form, without a 
vpecial ci>99om to that pnrpose. 

It is «tafeYi and has been -ar^oed, that the land^are 
bond\fxr\{lfi ; which tends to shew that they -are c^yhold. 
But this cannot, as I conceive, make any difference i for^ 
the denoininntkm of the 4and, ot eren the nature of the 
-aerricrs, varyinjr as they do in every manor, cannot af- 
fect the essential part of the tenure ; because lands may 
be held by wV/fl/n -services, and yet not be strictiy copy- 
hold. So «ii<e4it a freeman have held by villain «enric^ 
aad yet not haVe been a villain ; as is said in kitchen V7o. 
However, it ia unnecessary fmr me, in ar^ini^ for the 

[ S773 3 defendant, to .make any distinction between copyhold and 
cnstonary fveehold : bat shovid my client's interest re- 
quite the aid «f 4hat distinction^ the case, I apprehend, 
clearly farnishes it. However this question may be de- 
termined, I cannot see that my client's right will be af- 
fected by any decision upon that point. But the eases 
tjiat I shall hereafter mention prove that there is not in 
law any such distinction. 

It is stated, that John Atlins^ the surrenderee, pur* 
chased the estate in qnestion, ^mt £1080 ; that he entered, 
and took possession ; that he cut timber, and did many 
other acts of ownership, from the time of the surrender to 
his death ; that no <*onrt was held iietween the.snrrender 
and his death ; that the surrender was not, aad indeed 
could not be, pn*sented in his life-time. 

Upon this short state of the case, the lessor of the 
plain titf, as brother and heir at law of the surrenderee, 
contends that his ancestor was so seised as that the lands 
do by law descend to him ; biit that he was not so seised 
as 4o intitle the widow to her free-bench. 

B«t I ho^ he shall not be permitted so to argue. For^ 
fae has attempted to sapport his title to a verdict, throagb 
the tide only which his ancestor had. If Ifhe ancestor 
had no title, be can derive none from him ; and then 
tliore is an end of the ^fuestion : if be had, Ae widow ahaH 
derive it from him, likewise. 

As the plaintiff iias been labouring to estabKsb a title 
in the ancestor, it shaSl not now lie m his motfth to con* 
tend that he bad none, and to retract that argument. 
Whatever cnight liave been the ijueation, if ^le widow 



Trinity Teiia U Geo. 3. B. It 

of tUe surrenderor or his heic had laid cUum to the estate 
upoa the supposition that it remaios in him till admit- 
taoce of the surrenderee^ yet that question ought not to 
be a^tated bv the heir who claims through the same 
title as the widow : on the contrary, be shall be eUopped 
from controverting that title under which he brings the 
present action. 

Besides, the heir must take the estate, subject to the. 
custom of the manor : which nuist mean^ that the heir 
shall take that estate which his ancestor had, subject to 
the free'benck of his widow, if he lefl any. But he wants 
a preference to be given to his interest ; or rather^ iasists 
that the widow has no interest at all. 

But I apprehend the Court will not thus ' favour the 
title of the heir, at the expence of the widow : fox, they 
are considered as claiming through the same channel ; 
both claiming by act of law ; insomuch that the widow 
may legally do those acts before her admittance, which 
the heir before admittance mav. Thus, in Bac. Abr^ 
1st Vol. 470, ^^ if a custom or a manor be, that the 
^* wife of a copyholder, for her life, shall have free-bench 
^ dun cesta ei sola vixerit^ after the death of her lms-« 
^^ band ; the law casts the estate upon her^ so that she 
^^ shall have the estate before admittance, and may make 
^^ a lease for a year, as any other copyholder may.'* 

In the case of llouard find Bartlett, Hobart 181, the 
widow V free-bench is considered as a branch of the hus- 
band's estate ; so that it is said to be ^^ an excrescence of 
^^ the husband^s estate, which by custom grows out of it 
^^ even as a descent ; and that it is created and vested in 
** her, by law." To the same purpose is Cro. Jac. 573. 
In Bac. Jbr. 464, " the widow is in before adiniitance^ 
^^ in the same manner as the heir ai law* The same is 
said in %d Danv. Ab. 184. 

To these authorities 1 must add, that the widow was so 
much understood to enjoy the very interest which the 
husband has in an estate, jointly wiUi him, that it was a 
long time doubted whether she needed to be admitted 
*after the husband^s death. 

This estate of free-bench has, in a variety of cases^ 
been compared to another species of estates created by 
the law, the estate of tenant by the curtesy. Vide 2d 
P. fVms. 640, 6ii. Sfc. Sfc. So it is compared in 2d 
Bac. Abr. 465. Having made the comparison^ he seems 
lo consider the consequences ; and says, ^^ if a copyhold 
<* tenement descends to the wife, and the husband enters ; 
<< but before admittance the wife dies ; yet he shall be 
^^ tenant by the curtesy : for, though before admittance 
*^ the lord shall claim no duty, as fealty, homage, Sfc.j 

yet hi$ delay shall not prejudice a thurd person/' 

VoL.V. N 
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But here the case is mtich stronj^ in favour of ih(i 
widow ; becaui»e she has it not in net power to compel 
the husband to reduce his right into possession s which 
was the reason why the common law allowed her doweii 
where her husband had a bare right. So it is iu law ; as 
may be seen in many parts of Co. Lit% 

The cases I have above alluded to, I use only to shew 
that the law respects the widow ^s estate on the same foot* 
illg as the hcir^s ; that it commences at the same timei 
£ 8775 ] and has the same legal properties belonging to it. I 
itaust add too, that it has a prefirenct in law, as well as 
equity t for it is said to be eX pwvisione legis ; which is 
favoured, because it is H reasonable provision Out of the 
bustmnd^s estate^ for the support of herself atid the family 
she may have had by him. 

But it may be said, all this is very true^ where the law 
gives her any estate at all ; but that the doctrine is here 
misapplied, because the custom gives no estate to the 
widow but where the husband dtes seised; and that he 
was not seised, because he died before Admittance. 

I shall endeaVdur to conisider the grounds on which 
this arglimeht has been, and in reply must be, attempted 
to be inaintained ; and shall suggest such observations as 
dcciiMo me to be in favour of my client. 

First — That, qUoad hoc^ as io the pnrpose of giving 
tlie widow her free<»bcnch^ the husband "wm completehf 
seised* 

Secondly — That she is intitled to dower^ even of A 
trust of a copyhold. 

Thirdly — That here is an impHed admittance of the 
husband t which shall have the same effect, As actual 
admittance. 

Fourthly — That the dctual ndmtitanee of the heir \i a 
comp/f^/o/i of the ancestor's title ; so as to give him and 
his estate, all the incidents belonging io a perfect estate^ 
from the time of the surrender < 

First — That^ quoad hocj as to the purpose of giving 
the widow her free-bench, the hu&batid was completely 
seised* Which will depend upon considering the ope-< 
ration of the surrender ; the situation of the surrcnderori 
the lord, and the surrenderee. 

The surrenderor did, for a vaUiahle consideralion^ part 
with the Intercast and possession, in pursuance of an 
agreement made before the surrender ; by which agree* 
ment the surrenderee was to take the rents and profits 
from the time the surrt*nder should be inade« 

lie had so much parted with his interest* by surreuf 
dering it for a valuable consideration, that he could mi 
have revoked the surrender. Thus it is said in Kitchen 
i()l. a surrender for a valuable considemlioii Cannot be 
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Yevdkfd : for,. it b like t|leJkcknoivle(lgfi|g a fitae.befole 177L 

« jiastice of record. Vide Comyn$^s Dig. ^6. for the 

same doctrine. TivOHAH, 

The surrenderor*^ widoW vbuld not have been intitled ,▼• 

tjo ker free*bench in it. JBensan find Scoi^ S Lev. S$5. ,ATKtiii(» 
1 Salk. 185. Com. Dig. SS7. " If a feo^jholder^ where £ 8776 ] 
^^ by custom the widow shall have her free-bench, sur- 
^^ rcnderis to A. and the surrender i^ presented ; and 
^^ then he diest, and A. is afterwards admitted ; he shaU 
*^ avoid the free^6phch : for, his admittance has relation 
^' to the surrender :'" the surrender bein^fr for a vnluqbh 
<^ conaidefation makes a very material differeace belweeli 
the surrenderor and surrenderee, and distinguishes the 
present from all the cases which can be cited on the other 
side. So your lordship said, in Roe on demise of Noderty 
y. Grijithsy Mich, 7 G. 3* " A copyholder in feeaur- •v. snte 
" renders, for a valuable consideration, to the use of B. ^^'•*- P-tWir 
^* in fee. B. makes his will, and is afterwards admitted. 
^^ This subsequent admittance is no revocation : for, im^ 
*' mediaitly^pon a iurrender for a valuabk cofoiderationy 
^* the interest is in the surrenderee; and tue lord is only 
<' an instfUihent compellable either by nuwdamus from 
<^ this CouK; or by dqcrefe in Chancery/' 

Thus theU; the irttefest is |iastol from the surrenderor ; 
And, I apprehend, according. to ^oiir lordship's words, is 
in the surrenderee ; and nothing vests in the lord, for he 
is a mere conduit-pipe, mAde use of to compleat the for« 
mal part of the conveyance. And this in all cases, copy^ 
hold as well as customary freehold : for I. do not find that 
he is compellable more in the one case than in the other. 
To prove this, I must cite a long passage from Co^ Cop, 
91. f ^^ in admittances upon surrender, the lord is torn} 
" inleni reputed the owner, but wholly an instrument; t^^^**^*! 
^^ and the party shall be subject to no charge of the lord ; . 
^^ for, he claims his estate under the party that made the 
^^ sui render: and in a plaint in the nature of a writ of 
^< entry in the per^ it shall be supposed in the plaintiff 
^^ by him, and not by the lord. And as in admittances 
^' upon surretkler, so in admittances upon descent, the 
^< lord is used as a mere instrument ; and no manner of 
^^ interest passeth out of him : and neither in the one nor 
^^ in the other case, is any respect had to the quality of 
<< his estate in the manor: for, whether he hath it by 
<< right or wrongs is not material t the admittances shall 
^^ net>er be called in question for the JordS title ; for, 
^^ they nie judicial tLcis^ which the lord ia bound to exe- 
« cute.*' 

From hence it appears, that the lord is bound to admit 
in all cases upon surrender, without distinction between 
copyhold and customary freehold : and it appears too^ 
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dmt tio interest ve^n in the Idnf, or pAsseth trom hinii 
Kitchen 174. << If the hrd be an infant^ and admit, M 
^^ cannot avoid it i fbr^ he is but en imtrument to etmvey^ 
>< Md parts wUh no estate.*' In Co. Cmi \&9, 160^ lb I. 
The copyholder is in by faim who ibade the sUrrander, 
Md not by the lorcL 

indeed, in iDoluniof^ gtantsy to wdtch ttie caae^ on the 
either side apply^ an interest passes from tiie lord i bnt in 
•ho tstBe cf )a surrender. 

That he is this mere instrument which I have supposed, 
ibllows dedrly from henoe^ that he can neither aarcow 
nor enlarge the estate which the sunender passes ; he 
cttinot annex a condition to it, nor admit wiUiout it, 
^eontrary to the surrender : in fact,*be must comply with 
4lie temUs of the surrender in every respect which the 
custom will warrant, without departing 6r varying fironl 
it iA any degnee. 

To tnese eonscderfttiotis I must add, tliat, of late jean 
-especially^ the surrender has been treated as the substan- 
tial palt of the conveyance ; and the admittance as form 
and shadow only ; and was so tfeated in the caiae I have 
Already cited, of Noden tnd Gtifiihs^ Mick. Tib O. 3d. 
which doctrine is confirmed in Co. ihp^ 96. in the fol-t 
blowing words — ^< The admittance is pnncipally for the 
*^ benefit,* and not much for the strengthening the beir^a 
" tHle.'* 

The Arguments I liate already used tipon this bead 
wilt be greatly strengthened in the present case, if it be 
reOollected that the «t(rrenderee could not be adniittedf 
because he died before any Court was held, at which he 
oould be admitted. And snail his deatii make any dif- 
ference in the question i Surely not i for^ had the sur- 
i^ndevor died, or had the tenants (o whom the surrender 
was made died, before presentment, that would have 
made no difference, but the surrenderee would have been 
intiiled tO be admitted : Vide Rol. Ahr. &0L Co. Lit, 
6S. ^Apressly to this purpose. . As then the death of the 
-aurrelideror, or of the tenants into whose hands the airr- 
rehder was made, cannot alter the effect of the surriender, 
so I apprehend the death of the surrenderee^ or rey/iry 
4fue usey cannot. For, in Co. Cop. 89. it is said — ** If 
^< one surrender to two jointly, and one dies before pre- 
*< sentment, the other shall \je admitted to the whole.'' 
The came doctrine is aflhrmed in 2 Danv. Abr^ 184. Ami 
in Ba€. Abr. 2d Vd. 476; — ** If he to whose use the sur- 
*^ render is made dies l)efore admittance, yet bis heir shall 
^^ be admitted : for, upon admittance, the estate is in 
''^ ecstui/ que use^ ¥rom the surrender, by relation." 

If, upon these authorities, the death of the surrenderor, 
of.'tbe tenants^ or cei^/icy ^iii sr^e^ cannot alter tbe natnie 
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of the intemt given by the siiirender to tasiu^ fui use; 
find if the same person is intitled upon their cief^tl^s, lis 
would have been if they hud lived, and eesluy qui M^ 
bad been admitted : Ibe tcidovH mast have the same tifle 
as if the husband kad beeti . admiitcd ; and his interest 
must devolve on her on his death ; and site baa a right to 
be admitted to her free-'benck. as an excrescence out of 
the husband's estate, even as tne heir by descent, accords 
fug to the opinion in Hob. 181. j 

SepQndly — But supposing the hnsband did not die 
sei^ of a /eg/z/ estate even to this parpose, I am then lo 
oontcfid that the ividow is intitled to her free-benck even 
of i| TRUST tit m copyhold. Which I shall endeavour to 
<)o, vory foiicisely, oy referring the Court to some cases 
^here 1 apprehend the question has been determined, 
and to books where the doctrine has undergone oonsidt- 
latioB; which would have great weight, (as I appre-- 
iiend) even |f the reason and justice of the case wefe 
as strongly against my client^ as they appear to be wiih 
her. 

In GiUieri*s Tenures, 971, this question is put — " whe- 
^^ tiior the feme he iro seised ai to make her husband t^« 
^^ nant by tlie curtesy t^fore admittance.'* The author 
answers it thus^^^ ft seems reasonabie it should, as well 
S*^ as the possession of the brother h^fo/e admittance, make 
*' the sister heir. And hi/ the same reasotfy the widow shall 
^^ have her tcidoic^s estate^ though her hi^sbmd was never 
S^ admitted''' 

In this passa<re, the author had put some pases where 
persons are intitled to take ari estate from thase who had 
the right only and were not iMlmitted : but first be con- 
siders how far the h'nr is tenant before admittance ; thei^ 
9«*condIy in the case of tenant by the curtesy ; and thirdly 
the tenant in dpwer ; as will appear more fully, by FCn 
ferring to the whole paragraph. 

Biit the widow, in this case above al) others, ou^ht to. 
haye her free-bench ; because it was impossible, by the 
act of God (which ought not to prejudice her right) for 
the hi\$baod \o have l^n admitted. But he entered, and 
took po&se^sipp ; and this, net oplV with the consent, but 
by the express agreement with tiie si^rrendeior: wbich 
entry was tdl that the alienee oouM do ; and the tr^$* 
ferring the po^ses^ion to the intercM for a valuable eon* 
sideration, was all that tbe swrrtnd^por oo^ld do. If tihe 
surrenderee had not done so mueh, it would have been 
bard to bate p(eiud|ce4 the widpWf becaiise it was pioi 
in her p&wer to nay^ compelled her husband to have te* 
duced hit Tight into pos$fMion: which, as I said be^e, 
was thtf rtason wby the commoDi. Iaw gaw tibe widow 
dower of a leisiA in law. 

N3, 
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1771. From :the passage referred to in GUbertj it seems tba^ 

the very learned author bad b^en oontemplaUng the verjr 
question now be/ore the Court; and, upon deuberalioB, 
he has decided it m ipy client*^ favoMr. 
But tb(te6 are not the only authorities on this head far 
^ me to. rely oh. I must cite a case where it vnii deter* 
mined ^^ tnat the widow sliall have her dower of a trust 
>^ of a copyhold :" and it was decided ill terms which 
seem to roe have expressly decided this very questidn. 

In 34 Vermm 5S4, 585; Otway v. Uikds6nj~h tenant 
<4n taU of the trust of a copyhold estate, with remaindeo 
over; The trustees refusing to surrender the kgal estA^e 
. to him, h^ brought hi^bti^ ^" Chahcetj/ for that purpose \ 
,and, pending tli^ siiM^ went to the Lord's Court, to be 
.admitted to surrender; t>ut was l^efnsed,^ not having the 
legal estate : and thereupon he made his will, and gave 
the estate to hi'^ wife and children ; and the pfauatiffy 
who was the widow, fik^ a bill> stating ^hat, by HM 
custom, every widow of a copyhokler is intitl<xi to her 
free-bench : and although the husband had not the legltl 
. estate, yet he was tenant in tail of the trust, ^d endea« 
. v^ured to have the estate at law surreiidered to him ; and 
fltUhough the trustees refused so to do in favour of the re« 
luainder man, ^ct that ought not to torn to her prejudice. 
Per curiam — •'* The widow of cestny^fitt irui of n copy* 
^< hold ought to have free-bcNchj a^ zceUus if the husband 
<< had the legal estate in him." In this case,* the Court 
compared it to the case of tenant by the curtesy of a trust, 
as well as ot a legal estate. Which doctrine is reco£«' 
nized and determined in another case in the same book, 
. page 681 ; and in Bac. ^kr* 464, as far as it relates to 
the tenant by curtesy. . This case and opinion is referred 
to and treatied with great respect, by Sir Joseph JekyU, 
in Sutt^on and Sutton^ 8 P. tVfn$» from page 632 to 6^1 ^ 
which was, where there was a mortgage in fee made be- 
fore marriage, the widow upon paying the mortgage 
money, or limping down a third of the interest, was held 
to be intitled to dower of the equity of redemption ; — 
^^ fo*r, dower is a moral right, mor^ favoured in law, 
^^ having more 'privileges belonging to it, than tenant by 
*' the.curtesy ." * ' * • 
[ 2780 ]. The Court of Chancery will assist the widow aninst 
the heir at law, where it will not a third person* Thus 
the widow or doweresa shall havd the trust.of a satisfod 
term rempved, against the heir at law, though not against 
a purchaser. Lord and Lady Dudley^ precedents in 
. Chancery 24 j. in this case the Master of the RoUa 
said ^^ That jthe dowei:eM has not only a legal, but a* 
^^ moral right to be provided for out of the hushamlV 
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^^ ^(ate. She is therefore ia the care of the law and a 
** favourite of it." 

The case before the Court (not to say more of il) is 
very much like one in 1 P. ^/«.v. 710. Frederick v. 
Frederick, '^ ^here a man, for a valuable consideration^ 
had agreed with the city oi London to take up his free* 
dom, but died before he was admiitcd; yet the widow wasi 
determined to have her dower according to the custom, as 
the widow of an admitted freeman, though tie never was 
adi^itted such. 8q in the case of D. of Hamilton and 
Ld. Mohun 1 P. Wms. 121. Husband seised in fee 
mortgages for years i the mortgagee never enters 9 th^ 
wife, on the death pf the husband, shall be endowed. 
JPer Ld. Chancellor — When the mortgagee never in* 
sisted to enter for his mortgage, it would be bard that the 
heir should insist on it, to prevent dower. And there* 
fore it was decreed for the widow. To prove this sort of 
doctrine, the case qf Lady IViltiams and Sir Bourchitr 
Wmy is very strongs 

Perhaps it may be said, that the widow *s remedy, if 
any, is in the Court of Chancery. Rut I apprehend 
pot: for, she couhl have only gone there, to i>ave com- 
])ened the lord to adroit her ^ wnich he did voluntarily ; 
and therefore there could be no necessity to have gone 
into that Co>irt, to have decreed that to be done which 
>yas done before. 

So that I hope, from the several cases I have alledged, 
and from the forcible rea&oning suggested by Sir Joseph 
Jel<j/U in favfuir of the widow, in 2 P. '/W, that the 
Court wiU be of opinion that the widow is iatitled to. 
flower even in a t 11 utix of a coptjhotd estate, 

3dly — 1 shall conteiid that there was an implied ad» 
fftittance; which shall o{)erate ta complete the title of 
.the surrenderee, from the time of the surrender; and 
shall have th,c same effect as an actual admittance. For, 
whatever in^plics the consent ot* the h>rd ^^ that cestuj^ 
*^ que use sliuill.be admitted according tatbe surrender,*' 
i^ a $.ufficien^ adm],;»sion, or acceptance of him as his tc*, 
Duit. Ip proye this, 1 must first cite GVbcrC^ Tenures, _^__ 
266.* nnp, taking notice that tKerc had been two cases Aj^gji^pi 
which had been determined against admittances by im- (it i^ pa. sat., 
plicaiion, says, if we look to the reason of the thing we in Uie sd £di^ 
may conclucie " that whatever expresses the lord*^ con- *■•"•) 

V sent to the surijeiuler, shall ampiint taan admission: 

V for, it is bis consent only, that is necessary to make 
^^ the surrenderee a tenant, after surrender; and, what 
^^ matters it whether thiat be done by a dominus concessit f 
^^ et admissus est^ or by any other act that amounts to as 
f<mucbr 

Tbe same is said in 1 Bol, Abr. 505, lettei^ X. wli^i^ 
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tlie 1ord*s acceptance of the surrender amounts to admis** 
sion. 

The acceptance of a f\nc or rent from the alienee 
amounts to aditiissioB. If a line be' accepted' of one as 
comrfaolder, or of the tenants iVho took the surrerider,(o) 
or from cestuU qui uscj this is an admittance. See 9 Si(L 
61. I Jtol. Jbr. 505. Gt76«-/> Tenures, 267.» To the 
sbme purpose b 1st Bac» Abr. 474« vi\(i alludes to seyerat 
other tascs. to support his opinion; . ' 

2 Com. Dig. S69. Any words, sajs he, whicb shew 
fl^at the lord accepts the surrenderee as |iis tenant^'ard 
sufficient : so is the accepting of rent from him,"' 

AH these books prove, in the strongest manner, that 
tl&ere mav be admittances in law as \reil as in fact; and 
declare that that ivhich evinces that the loM accepted 
the alienee'as his teeant, or' his asseVit to the alfenation, i^ 
Sufficient. If this be true, which cannot be controverted 
after the many aathoritics I have cited, I have* ndthin^ 
to do but to prove that the lord did^ in the present case, 
do somethins: to demonstrate his assent. And this I hope 
to have as little trouble to prove^ as to maintain the ptin- 
ciplc.' It appears by the case, that the Ford acce||^ted of 
the wic^ow of tjie surrenderee, or (as I beg leave to say) 
of the surrenderee by the hands of the widow, the fulF 
fine which he ought to have paid fof his admittance. 
That he took a line from her, for her admission to her 
free-bench ; which he could have no right to, unless her 
husband was his tenant and she t66k an estate by virtue 
of her hiYsband's dying seised. That the heir paid a 
fine upon his admission, as a fine due for the admission' 
of the heir. That the lord took Tikewise a beriot 
from the widow as a heriot due on the death of her^ 
bnsbaiid, as tenant. But the strongest circumstance of 
all is (and ivhat I should contenid would be sufficient 
td bring xny client's claim within 2 Sid. 61. 1 KoL 
Abr. 505^ and GiYicr/'* Tenures 267,) that the sur- 
enderee h\mx\( paid the lord a herioij as a' heiiot of 
r .2782 3 * jfi^^ due upon the alienation. So that if a personal ac-^ 
ceptance of the surrenderee is necessary, (which I should* 
contend is not,) that personal acceptance exists in the 
present case. ^ 

Perhaps it may be said that the lord would be dad to 
take as many fines as he could ; and that the* taking of 
them shall operate as an estoppel to the lortTs saying the 
surrenderee did not die seised.; hut Ought not to preju- 



(a) This will not amount to an admittance^ unless the 
lord takes it fnom theni'as from cestui que ui'e: and then 
ilwiU. Gab.Ten.Ed.i79B.jf.267. • 
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dice third parties. This is surely no answer ; foXy th0 
only grouDQ the plaintiff has to stand on is this, that the 
surrenderee did not die seised, because the lord had not 
accepted or admitted hioi bis tenant. ' Tot this I answer, 
that i^round fails him, and the assertion is not true : and 
I have a r^ht to -shew tbat, by the rules of law'/ the lord 
jias by various acts acknowledged, thdt he accepted him 
as his tenant. And this I prov;e| b^ saying that no partir 
cnlar techni<^l form of ^cunission is necessary ; but thai 
whatever shews that be if not prcj^udiced, and testifies hiv 
approbation df-the alienation, is a virtiul and effectual 
admissMiu of a tenant^ ^ 

' I have already said that it.iy not necessary for the fine, 
rentv or beriot tp be paid by the tenant hunself ; but that 
^ha^payment of eithet by the steward, or tenants to whom 
the surrender is made, or by any other person who re^ 
jiresents him, shall be understood to be made by the surr 
xenderee himself* If ^, then i shall contend that the 
imyment of the fine for her husband's admission by the 
widow shall have relation back to the time of the sur- 
render. 

'' 4thly — I am to contend that if an admittance by im- 
plication is not suf^cient, yet that the actual admittance 
of tb^ heir is a compleiion 6i the ancestor's title ; so as to 
give him (the ancestor) a complete estate with all its le- 
gal consequences, fro.n thp time of the surrender^ 

GUberi^s Tenurt^s, ^07. " If lie to whose use the sur- 
'^ render was, die before admittance, yet his heir shall be 
^^ Emitted : (or, iipon admittance, the estate u in the 
^^ cestiiff qui use^ from the surrender by relation. 

Th<^ same principle is recognized in 2 Com. Dig. S87, 
and several other cases he cites to confirm his opinion. 

Thus th^ assignee of a. bankrupt sliall avoid a)! mesne 
acts between the assigmnent'and his admittance: for, 
when he is admitted, it has relation back to the bargain 
and sale. And therefore if the bankrupt ailterwards dies, 
and his wife is admitted, the assignee, 'aAer admittance, 
shall avoid it. Cro. Car. 569. i Li//. Reg. 455. An 
admittance relates to the surrender, and the sumonderee's 
title begins from thence. 2 Com. Dig. 3S7. ^^ all mesne 
^^ acts are destroyed by admittance, by relation.? S Z^ev. 
385. ••'. • 

The case of Benson and Scoi in 1 Salk. 185. is direct]|y 
in point to pK>ve this relation. A copyhohjer -snrrenderod 
tf> Ibe use of plaintiff^ in fee ; and died, leaving n wife, 
who claimed her free^bench by the custom. At the next 
Cfourt, the surrender was presented, and plaintiff admit- 
ted* And the question being ^^ whether the sunenderee, 
«< or the wife for her free-bench, should have the lands," 
it was adjud^d for the plaintiff: for, the plaintiff's title 
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by surrender sball hare relation back fo the admittan^. 
If there be two joint-temuiU copyholders in fee f and one 
surrenders into the h^nds of two'tenants to the use of his 
will, and makes his witt^ and di^ before preseotmenty and 
the snrrender is afterwards prese^ed ; this binds the sur* 
yiyor ; for, beins: presented, it rentes to the first time of 
the surrender. Porter and Ptnier^ Cro^ Jac. 100. Many 
if>f the cases I have cited i^poi^ the 0!ther beads prore the 
same. What ahews that the admittance most relate ta 
the surrender^ is. that the surrender is deera^ to be the 
operative part of the conveyance; s and if the surrendev 
and admittance differ in the nature, quantity, or com* 
mencement of the estate, the aurrender must De attended 
to, and no regard paid to the terms of the admittance ; 
for, as I said before, if the lord annexes a condition to ^ 
irhich the snrrender did not, the condition 19 void. To' 
prove this, I might produce a string of cases : Jiut as it 
is too clear to mal^ that necessary, I shall refer |o 9 Com. 
Dig. 390^ where many of them aire alluded lo, and where 
it is said that the presentment ought to be pursuani to ikfi 
surrender; for, the lord is only an instrument; and the. 
surrenderee, when admitted^ is in bv the surrender. 

The conveyance by bargain and sale, which requires 
inrotm^iit within six months, agrees in this pointy for, 
upon tnrc^ment^ the bargainee is inti^led by relation, 
from the itme of execiUmg the bargain and sale ; tlie' 
inrplment beinff matter of form ; which is proved, as I 
apprehend, bjr the case (just cite^ from Cro. Car. 569. 

To tHese observations I shall adtl only one mpre — ^Tbajb 
the law considers the surrender and admittance a^ one 
conveyance, and ui&t as ii they hadr happened at one and 
the same instant. 

If then the admittance is ^imposed to have relation io 
the time of the surrender in all respecf , ojid even si>,far 
as to defeat all mesne acts between the si^irrender and ad- 
mittance^ 1 apprehend the admittani^e of the heif^ must 
have relation back to the tiine of the surrender, so as to 

a * * 

give the cestuy qui use a complete tttlc, and to give his 
estate all those incidents whijch would h^!ye apcompanied 
it if they had happened at the same moment;, and ^conse- 
quently, that the widow, who would have been intitled 
if they had in fact so happened, shall have a right to the 
fiction of law,, especially a^inst the heir. And I hope 
that the defendant, as the widow of a man who paia'a 
valuable cfuisideration for the lands in dispute, shall be 
permitted, upon some of the grounds which I have sug- 
gested to the Court, to continue in the possession* of that 
estate, as a reasonable provision made for her by thelaw ; 
and that t]tie heir at law^ the les^r of the plaintiff^ riball 
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4iot, by the iadgment of the Court, be permitted tQ dQ> \TIl. 
prive her of it. 

• Mr. Grose^ in reply, inforced his former positions ; and yauohav 
insisted that the surrenderer nerer parted with his intc- ^» 
nssi ; that it remained in hini, and at hb death vested in ATK1N|. 
his heir ; that the person to^rhose use the surrender was 

made, was Jiever seised ; that his heir is a purchaser ; 
that an equitable ground, will not arail the defendi^nt, in 
a Court of law ; and that, in a Court of equity, the. plain- 
tifT could have shewn equitable grounds in his fiiyour. 

With re^rd to the cases citra by Mr. Kerhy^ be said 
that tiiode tram GUbert^s Tenures did not pro?e Mr. JSTer- 
bys position ; neither do the cases cited from Moor J^'» « y i^ik 
and 1 And&san 19S^ in that book,* cOine up to what Mr. Temmifpa. 

• Kerhv would deduce from them. The case of Otzsay sdr, sas. in' 

• and Hudson wa^ determinedly he said, upon its own par« ?^y!!V^?', 
ticular circumstances i and, in opposition to it, he cited of Aln^ of* 
a case of Chaplin and Chaplin in Hilary 1733, before case^ in equity 
Lord Talbot, f As to an implied admittance — he observed p.584.pi.ii. 

• that the payment of the heriot does not prove that lord wm. s^^^^ 
had acknitted tlie surrenderee, or consented that be should 

be his tenautJ '(he words of the custom are, '* that ip 
^^ the husband dies seisedy the widow has a right, At.'* 
Here, hedidittbt die seised : for, he had no investiture. 

Mr. Grose mentioned a case cited by Ld. Ch. Justice 
Holt in delivering ihe opinion of the Court in Clements 
V. Scvdoinore, a^ a case i;<^ reported in any printed book, 

but determinevl ih'l6(iQ, l(i6l, inter Hale and (v. 2 

JUd. Raum.' 1025.) And in Bacon*s Abridgment pa. 

S78. Title 'f Bargain and Sale,? it is sai4 that if hinds r 2735 1 

are bargained and told, and the bargainee dies before ^ -' 

iarolment, his widow shall not be endowed. So, if a man 

bargains and sells lands by indenture, and then takes a 

wife, and dies, and afterwards the deed is;^ inrolled, the 

wife shall not be endowed. 

Lord Mansfibld said, the Court were very much 
bbliged to the geiiUemcn, for taking so much pains in 
their arguments ; and he thought, nothing could be added 
. ip them: therefore there was no fieed or any further ar- 
gument ; but it might stand for the opinion of the Court. 
He hinted, however, that no case in point had been 
cited by Mr. Grose; nor any- in point, by Mr. Kerbi/y 
except out of Gilbert. The great question is the kelk- 
TioN of the admittance to the time of the surrender. 

Curia advisare vult. 

And now Lord Mansfield delivered their opinion; [Tit. Vio. 
What is stated relative to the premisses not being coptf* ^W*oW (G) 
fiold ai the will of the lord makes no difference as to the 570J ^ ^' 
question: and thei^efore I shall consider it as a general 
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1771. point copimoa to all estates which past ty surrenier mk^ 

admittance. 

TArGRAN '-The question is, ^^ whether the heir of <ho sarrenderee 

v. ^^ who dies before aclmittance, shaU ayoid the free-beach 

ATKINS. ^^ Pr customary dower pf the widpw, became he died be- 

f^ fore admittance.' • 

The case has been extrend^ well argued x aad there- 
fore I shall be but short, in giruig our opinion ; tfa^ ¥^hole 
havinff been exhausted in the arguments. 
In tnis case, the contract is for a purchase and sale. 
The surrender is the sabsiiwiial psjt of the coniiejrance ; 
plfs. 14001.20] ^^ ^ complete ei:ccutioii e£ the ccmtraot^ as between the 
• * * vendor ana the vendee. 

[]6Vin. 130. The surrender and the aduvittance av^ difiefsnt parl^ 
pUii.] ^f the same conveyance. Tbe/ormo/effeetiiales the faf6- 

sianiial part ; a^id therefor^ must relaie to it. Both torn", 

ther make but oite conyejance. ' The admiltanco must oe 

pursuant to (he surrender j^ 9iki consegueatljr mnat ope*, 

raie as fron^ the dale of ii^ 

[ S786 J Surrender to A. before admittance, suisenderor dies ; 

ScoTs Lev. •'• ^ afterwards admitted. A., shall avoid the free-bench 

385. 1 Siilk- of the widow of the surrenderor ; for, A.^s admission has 

185. * relation to the surrender. 

It Vez. 608 1 '^ ^^? joint-tenant surren^rs U^ the use of his will ; 
^ his. devisee sihall take : for, tihe admittance retqles to the 

Co.'Lit59.i> surrender ; and from that time severs the jninti>teuancy.' 
^ It is laid down, that the lord ^ only an isstrumcnft. 
4 t:e. 49. ^'iiat ailer admittance, the surrenderee is in bjr him who 
made the surrender. ' That aUbough the surrenderor, or 
the tenants bj w^pse hands tl^ surrender was. made, die ; 
yet presentment and admittance afterwards, is ffood ; and 
where he to whose i^r^e the su^n^der is nii^e. before ad- 
mittance dies, his heir shall be adpiitted. Tiie true sea- 
son is drawn from the context, and gl^en in Bacon^s 
• V 1 476 Abridgment ;♦ " for, upp.n admittance, the estate is in 
^ ^ ' ' '^ cestui qui use from the time of the surrender, bu rela^ 

[Salk. 185.] u /fo^/» ^ ^ . '= -5^ 

Moor^t ca^e, Trin. 40 Eliz. refrrrevl to by Justice 

1 lor Abr?* ^""ewdigatej in the case of Blynl v. ( larke^ i^ not. ^taj^ed ; 

6i7. pi. 9. >^or do^ it appear, what the question was. The prppp- 

r6Vin. 28. pi. ^i^i^n in Bok*s Abr. ^' that the heir, being admitted, is 

i.j ^< in by the lord, and not by him tliat made tha aurren- 

^^ der,'*. iscontrary to truth and to all the aatliari.tics. The 

lord is a mere instrument; and cannot vary from the snr- 

reoder: and in the same case of Blunt and Qarke^ (re- 

t It ti t tecpnd ported afterwards in the same book^f 2 Siderfin 61.) 

urininmt, and Glynn^ Chief Justice, says — ** if a roan seised of ^opy- 

d*'tenni«ittioii a hold in Burrough - English surrenders to the use of 

of the ca.e. ,, jr g ^j j^j^ ^^r^ . ^^^ J g ^^ ,^^^^f^ admitliinoe> 
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** leaving two win^ • i\^ voiin^r of them bIhiII have the mi^ 

" land ; because he is in by descent, or at least by force 

" of the first sarrender, and 96 in nature 6f a descent." Vaugha* 

And tt is Mid in the Ti^eatiae of Tenures ascribed to Ld. ^« 

Ch- B. Gilbtrt, and I sUppdse written by him, " thal|| atkins. 

'* this opinion seems to be very reasonable : for, heirs fn^^Jje^Ed. 

^^ wais certainly there a word of limitation, and not of 

^^ purchase ; and certainly there is as much reason to "^ 

^* adjudge the heir in by descent here^ a^ there is to 

^^ adjudge an heir in by descent, where a recovery was 

*< had against the ancestor^ but not executed till after tii^ 

^^ death ; because the use might have vested during the 

^^ life of the ancestor, and t^cause the execution hath tl 

^^ retrospect. And in triith^ the tase of a surrender ii 

^^ iust the same i for, admittance might have been iii' the 

*^ life bf the ancestor ; and when it was had^ it had a re- ^ ^, • - 

^^ trvspedr And in the margin, he refers to Shelley's I ^^' J 

Case m 1 Co. 106 where the opinion was, *< that the exe- 

'* cution had a retrospect to tnc recovery." 

With this reasoning we agree ; and are of opinion, 
'^ that upon admittance^ the heir is in by descefUy from the 
*^ surrender^ to which the admittance relales.^^ 

The iQsaor of the plainUtf, in this case, is etpressly h Co.99. a.i 
admitted at heir. The law casts the free-bench upon the ^^^^ ^^a 
widow^ just as it casts the descent iipon the heir. The ^her« Uie heir 
admittance, by relation^ makes her husband seised from h devisee 
the date of the stirrender. ^^ ^Jj^"* 

There is no rule better founded in law^ reason, and l^l] p^^ 
convenience, than this, '< that all the teveral pilrts and Sec 569^. 
*^ ceremonies necessary to complete a conveyance shaU 
^^ be taken together ^ as ont act; and operate from the 
^^ substdntial^rtj by relation.*^ 

Liverr relates to the feoffment ; inrollment, to the bar* 
gain and sale ; a recovery, to the deed which leads the 
Use : so, admittance shall relate to the surrender ; espe- 
cially when it is a sale for a valuable consideration, as is 
4fais case. 

The title is not complete till admittance; and to the 
lord it is material ^ in respect of his fine : but as between 
ihie patti<fis, the vendor and vendee, the admittance is 
tnere form. This agreement b executed, ami the land 
bound by the surrender. The lord is compdlable, by 
mandamus or decree, to admit. The Vendor, his widow, 
his heir, and all claiming under him, are concluded from 
saying, after admittance, ^^ that the land did noT pMs 
*^ from the dm oi i\^e surrender." Upon this ground, 
the lessor of tne plaintiff claims the inheritance whereof 
his teotfaer died seised : it shall not be in hb mot^ to 
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f^ty a^injBt thcv widow, ^' that his brother did n(U die 
iMsIsed." 

Therefore let jud^ent be. for the defendant. - 

JoogAent for tlie defendant* 



jJl^un? ^^ ^" '^^^'^^ FERDINAND liE MIeiire; 

feiStSSutit 'the defendant stood indicled for refusing to tike 

liibietoseire ^P9^ himself the odbce of CONSTABLE, being there** 

tbeofBeeof onto ujilv elected. And the question ^\iras, whether h^ 

^^M 1 "^ eligible to that office ; being a jforetgner^, natiiraliased 

L J by a private Act of Parliament. It canie jiefpte the Cdurt| 

upon a special verdict; and was twice argued ; first, oi^ 

Saturday I2lh November 1770, b^ Mr. J(mn ffj/de (noif 

a judge at Calcutta^ pro re^e, and Mr; Davenport pro 

dependent e ; and again on Wednesday 6th Februat^ 1771, 

by Serjeaiit Glynn for tlie king, and Alir. Hunmn^ for the 

defeiidaut. 

Tlie special yerdiet states his resiancyj eltetion, anrt 
refusal ; and then finds that he Was borri id the Canton 
of Berne in StVtTZERLAi^D, and ^oiu of the king's allegi- 
ance ; and had lived all his life-time in foreign parts, and 
out of the kirig^k allegiince: until ei^bt years aeo; when 
lie came into Englofid^ and hath resided id England crvi 
since. 

That by an Act of Ps^rliamcht itiad^ in the 7th year of 
the rei^n of our Lord the now Kiii^; intitled ^^ An Act 
*• for naturalizing Ijewfs Agdssisy John Sahtuel Schtitze^ 
** Philip David Krenter^ Jdshud Roagt^mohti .Ferdinand 
^* de Alierre, and Christian Godfr^ey Klcin^** it was 
enacted, thdt they the said Li A. I. S; S. P. D. K: I. 
JR. Ferdindnd de Alierre, and C. G. K. should be and 
were thereby from thenceforth naturalized, and should 
be adjudged and taken to all intents and purposes to be 
MATURAMZED and as free^bom subjects of this kingdooi 
of Great Bntain ; ami they, were and should be from 
thenceforth adjud^od, reputed, and taken to be, in every 
condition, respect, and degree, free t^o all intents, pdri- 
ix)ses and constructions, as if they had been natural-bpm 
subjects within this kingdom of Great Britain, And it 
ivas further enacted, that the said L, A. L S. i$. P. D. 
K. L R. Ferdinand de Mierre^ and C G. K. should be 
and were thereby enabled and adjudged able, to all intents 
purposes and constructions whatsoever, to inherit and be 

Inheritable, and to demand, challenge, ask, and retain^ 
^ave and enjoy all or any manors, lands, tenements^ here* 
ditaments^ goods, chattels^ debts, estates^ and all otber 
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privih*|!^, and immaniiics^ benefits and advantages in IJJl^ 
law 6i equity, belonging ti> tbe Itege people and liatiirai- 
bdm subjects of this kingdom';^ and to make their resort ^^^^ 
and pedigree as heirs to their incestors^ liiieal Or tolhi((^ral, ^^ 

bj reason of any decent, remainder, reverter, H^ht, title, pBHbiNAHb 
conveyance, legacy Or bequest whatsoever, which had, ^^ uHslrl. 
might, or shoilidj from thenceforth, descend^ remain, re* 
Vert, ac<^nie Or grow, dde linto them ; as also ftom thence* 
forth, to have, retain, keep and enjoy all manors, lands^ 
tenements and heretUtaments, which they mighty or should 
have, by way of purchase or gift of any person or per- 
sons whomsoever '; and to prosecute, pursue, maintain, 
avow, justify and defend all, and all manner of actions, 
suit$ and causes^and other thinp to do, as lawfully, li- r 27gd ]• 
berally, fr^ly and surely As if they bad been bOm of 
British parents within this kihgdom, might lawfully in 
any wise do : and the said L. A. I. S. s. P. D. A. /; 
12. F. D. M. and C. G. It. in all tilings and to all in^ 
tents and purposes should be taken to he and should be 
natural liege subjects of this kingdom of Grent Britain ; 
toy taw, act, statute^ provision, custom, ordinance, or 
Other matter or thing whatsoever^ had made^ done^ pro- 
mnlgatedj proclaimed or provided to the contrary in any 
wise notwithst&ndingk And it was thereby provided al- 
ways and enacted, that the said L. J. L S. S. P. D. K. 
/. if. Ferdinand de Mierre^ and C G. JT, should not 
thereby be enabled to be of the privy council, or mem- 
bers of either House of Parlbment, or td take any office 
or PLACE offntJBT either civil or military^ or i6 have any 
grant of lands, tenements or hereditaments from the crown 
to themselves or any other person or persons in trust for 
them ; any thing therein contained to the contrary thereof 
in any wise notwithstanding. 

But whether, upon the whole mktter aforetoid^ by the 
jurors aforesaid, in form aforesaid found^ the said Ferdi^ 
hand de Mierre was eligible or was duly elected to the said 
Office of constable of the Ward of FarriAgdon fflthin^ the 
jatots foresaid are wholly ignoratit i and pray the ad«> 
yice of the Court thereupon. 

The arguments tumea chiefly Upon the <}Uestion. whe- 
ther the office of constable was an office of trusty within 
the meaning of the Act of Naturalization, and of tbs Act ^ 
of Settlement, 19, 13 fV. 3. c. 8. and of the Explanatory 
Act^ 1 C 1. c. 4. The counsel for the prosecutor areued^ 
that it was not : the counsel for the defendant argued that 
it was. In 25 C 2. c. 2. for preventing dan^rs that may 
happen from popish recusants^ which mentions <^ places 
'^ of trust from or under the crown," there is a proviso 
that it shall not extend to the office of constable. In 12, 
13 IF. 3« c. 2. it b enactedi that no person bom out of the 
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1771. kiagdoms of Efiglimdy ScQtlan4 or Irdimd^ or the domi- 
nipn ih«reua(o telpnging, althovgh naturalized, (except 
BEX siicb as are bom cflEpgiiih parents) shall be capable to 
^•. ^V^ ^^y office of trust* The 13} 14 Jf\ 3. c. 6. recited 

FBRDiiiAND I fTfn. df Mofy^ c, 2. and IS, IS fF. 3. c. 2. and enacts 
DEMiEttRB. in tbe saiab woi^s as 25 C».3. as lo, places of trust ; an4 
then pl^ovUles (^ 14,) like 23 C. i. ^ 17. that this act shall 
hot extend, to constables. Then comes I G. U c.4. to 
explain aii4«nH*i|d that of 13^ 13 W* 3. and ajfter reci-> 
ting the ctam^s !^^ ^^ doiibts that had arisen concern- 
ing the. cMstjrucUon of it« efuicts that iwt oersioo sliall be 
tbereaher naturalised, unless tliere sliall lie a clause 6t 
. particular vorils inserted tb declare that siicb person shall 

[ 27S0 j not thert^bv be enabled to |be of the privy council, or a 
reembisr of.eitlifer Housq of Rarl^anient^. or to. take any 
o0ic€ or place af trusty either civil or ipilitarj, ^1^ Then 
follows I G. 1. c. 13. wherein is afiviDvisotbatit ahall 
not extend tb the oi8c« ^(^^7 tjrtkingmaa, headborougb^ 
like, or any like inferior civil office. ^ 

It was deserted, tbat there was sonv^ little variance in 
expression, between the Act of Setl)leinent, and the 1 
G. 1. c. 4., and the Act of Natdralieation ; namely, that 
the word ^^ enjoy* is used in the fornier ; and the word 
^^ takey** in, the two lattiRSf ^^ to lakeiny otide or place 
^* of trust :^' and it was fold, that Uie word ^^ enjoy im- 
ports a benefit. 

It was utged bv Mr. JDMningj thai neither the spirit 
of the law, ndr the arrangement of the words riequired 
ihat the office which the naturalized foreigner is incapa- 
citated to holdi should be a grant/rom the craxm.** 

After the second argument, the Con ax took time 
to advise. 

And now Lorid Mansfield delivered their opi- 
nion : which was that as the office of constable is clearly 
^ civil office of trust t and the legislature have expressly 
Incapacitated the naturalized foreigner from taking un^ 
civil office of trust) generally and without exception, • it 
is not iu. the power of the Court to make an exception 
/which the Legislature have not, in the present case, 
thought fit to make. Therefore the judgment must be for 
the defendant. 

JunoMEVT for the pefendaht. 
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- Hill and Another versits Goodchild. Monday Jiqc 

(S. C. BuUer M, 95.) * ^^^' ^^^^• 

npHIS was a writ of error from the Court of Coraraon Upon a joint 
-*• Pleas. It was twice arcrued : first, on Tuesday 'iSA twspuss tlie 
ApHim\^hy Mr. Mcrrsan for the plaiiiliff in error, and {";;^jJ^"^J^ 
Mr. fValkcr^ for the defendant in error: and again, on damagei. 
Tuesday 4th June 1771, by Mr. Wallace for the plaintiff 
in error, vlixA^JIt, Dunning^ for the defendant in error. [See 6 Darn. 
The roll in C. B. is No. 652. The pleadings were in i^^l 
substance as follows — Trespass xi el Ar/72/f l)rought in C 
B. by Goodchild against liill and JVinsei/^ for an assault 
and battery. The defendants plead *^ not guilty :" and 
issue is joined thereupon. The jury find them ^uiltj^ 
and assess damages against i/i//, (Gesides costs and 
charges,) to 40^\ And for costs and charges 40^. and 
they assess damages against IVinsey^ to one shilling only. [ 279] ] 
And the judgment is, that the said Charles Goodchild do 
recover against /////, the damages aforesaid to £4. and 
l^lso ^23. for his costs de incremento ; in all, jg!s?7. and 
that he do recover against Winseij^ the damages aforesaid 
to one sliilling, cind also one shilling for his costs ; in all 
two shillings. 

The defendants brought a writ of error : and several er- 
rors were assigned ; and particularly, that the jury had 
given damages against the defendants severally and dis- 
tinctly for one joint trespass ; whereas the damages ought 
to have been joint, and not several. And the Court have 
given jifdgmeut against tliein io recover several and dis- 
tinct damages for one joint trespass. 

Many cases were cited on both sides. For the plaintiff 
in error Cro» Eliz. 860. Auatin v. Willward and two 
others. Cro. Jar. S84. Mall hews and his wife v. Cole 
and others^ Cro, Jac, 118, Crane 4* Hilly Hummer stone, 
3 LcVr, 324. Smithsim v. Garth and others^ Cartheu\ 19, 
80. Ifodne^ v. Strode et al\ 3 Mod. 101. S. C. USlra. 
422. Onslow v. Orchard. 2 Slra. 910. Lou:/i(ld v. Ban* 
croft et al'. \ 1 Jiep. 5. Sir John Hef/don\ case, 5lh re- 
solution, fo. 7. Cro. Car. 193. Johns- S^- Robinson v. 
Dodsworth. 1 IVilson oO. Sabin v. l^ong. Co. Lit. 
232. Hob. QQ. and 9 Co. 79\ For the dLfendant in error 
— 1 Buhtrode 137. Sampson y. Cra?ifi fid :\ml Cpton, in 
point; and the reason given, '* because the battery of 
" the one can't be the battery of the other ; and the bat- 
" tery of the one may be greater than the battery of tlie^ ^ 

" other." 2 Slra. IIW. Chapman v. Jfousc, Slater, Sf 
Coodacre. Jenkinses Centuries. 317. pi. 10. Lane v. 

VOL.V. O 
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BILL 
V. 



[On. 4 Bn?r 
S075.] 



SmUloe. 1 S/ra. 79. which case shewed, thej ntd, that 
Sir John IIe^d(w*s case was not considered by Lord Ch. 
J. King^ as an authority* And thev called it aconrnsed 
case, and of doubtful authority. It w<is replied by the 
counsel |br the plaintiff in error, in answer to this treat- 
ment of Sir John JJet/don^s case, that there hsis been no 
subsequent determination in contradiction to it; that the 
#ase of Player v. ffame and Dewesy in Cro. Car. 54, 55. 
mentions it without disapprobation of it ; and that it 
seems to be adopted by the Court, in the case reported by 
Serjeant Wilson. 

The Court obsenred, that there was a yery ^reat 
confusion in the cases upon this subject: which ought 
to be carefully looked into, and settled. Some of them 
are diametrically opposite* And Mr. Justice Astox ad* - 
ded, that some of them were determine<l upon principles 
not agreeable to his understanding. Lord Mansfield 
observed, that in fact, all the defendants may be guilty ; 
and jet the degrees of their ffuilt may be difierent : but 
the present ^uestibn is whether upon a charge of a joM 
trespass, the jury can assess danmges according to diffe« 
rent degrees of guilt ; though the real justice is, that the 
£ 9793 1 damages should be respectively assessed in proportion to 
the real injurv done by each defendant. This is a qnes« 
tion that is of general experience, and concerns all the 
Courts in Westminster'-haU, It is a strange thing, that a 
matter which happens every day, should be attended 
with such difficulties. Neither side of the determine* 
tion will reconcile the cases. However, we will consider 
of it. 

Cur* ADvis.' 

And now Lord Mansfibld delivered their opinion. 

We hold, that as the trespass h jointly charged upon 
both defendants, and the verdict has iound them both 
joinllj/ guilty^ the jury could riot afterwards assess several 
damages. His Lordship particularly mentioned the casea 
of Austen v. Wilwar^; the 5th resolution in Sir John 
Heydon^^ case ; the case in Cro, Jar. 1 18. of Crane and 
Hi'U V. Hummerstone; the case of Rodney v. Strode^ in 
.CartheWy 19. and JenAiVts'^ Cent. S17. pL iO. as warrant* 
iiig this opinion. 

VVe do not think that the present case calls for an opi« 
nion upon those cases where the defendants are charged 
jointlv and severally ; or where the defendants plead se- 
verally ; or where the defendants are fonndipuilt y QJtAm 
yeral parfs oFfhe same tresspass, or at a djfiereii£jLii&c^ 
or where a joint action is^Tyrought for' Iwb several tres- 
passes, and the damages found severally, «s being seve- 
rally guilty. We dou't meddle with mf Pi ihfiio caaet ^ 

- f • 
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th^fe is a tariely of opinions in the books, relating to 177U 

them. It is enoiisjfh for us, to found our present determi- . 

nation npon the present case. And the present c»sc is, HiLit 

that the connt is of a joini trespass ; and the jury have v. 

loiihd (lie defendants gudty of ft j^/ ^< trespHss^i afid yet oooDcaiui^' 

have severed the damag es. \y e are of opinion^ - that ia 

such case the damn<r<*s ca #7 be sevend. 

The consequence is, that the judgment 4nust be re* 
versed. 

Judgment hsveased. 



Rex versus John Tatloii : p g7<}3 i 

and TucMiay 18th 

Elizabeth Smith, Widow, versus £(TNDCm. 



JiiD« 1771. 



^■^11 IS matter first crime before the Court on the first p ,j 
-*• day of Hilan/ Term 1771 ; when the defendant was on an appeal 
bronglit up by a habeas corpu^^ which issued on the civil ofdcAih. 
side : to which the sheriff of Surrj/ returned several war- 
rants of commitment and detainer, for the murder of 
James S//n(h ; tiz, the first, by two justices of pence, be- 
ing the rolation*magistratcs at h't. Mar ga-eCs- hill: the 
second, by the coroner; the third, by an order of the 
Court of gaol delivery ; and fourthly > upon a writ of ap* 
jKal of death brought by Elizabeth !S*/iilhy widow of the 
deceased. 

The widow produced and delivered in her count, 
which Mr. BcnioHj the secondary on the civil side, 
read. 

Mr. TVafherj for the appellant^ prayed that the defen« 
dant mi^ht plead. 

Mr. Wallace J for the defendant^ prayed Ot/er of the 
writ. 

Mr. Benton read the writ and return. 

Mr. Wallace moved for a special imparlance, in order 
to plead the special verdict which haci been found : he 
said, he thought it would not be opposed. 

It was not opposed : and he had an imparbnce to the 
kist return of that Hilar j/ Term, granted him by the 
Court. 

Mr. DuHnirtf^y for the appellant, prayed that she might 
inrosecute by attorney. 

This wa^neither objected to, nor consented io. 

Mr. Dunning said, he claimed it as a right. 
Lord Mansfield — Be it so. 

Th6 appeUinI then put in a warrant of attorney laailuH 
tWog imeH CUtpiu to mmtnbn far her. 
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]77l. Lord Mansfield— Is there any thiDg further 

asked? 
BEX Nothing further being proposed on either side— 

y» Lord Mansfield— Let him be committed to 

VATLOB. the custody of the marshal. 

He was accordingly committed to (he custody 
of the marshal. 

On Wednesday 6th February/ 1771, the attorney forthe 
prosecution of tne indictment, having had notice and also 
a copy of the special verdict, did not, and had declared 
that ne should not, employ any Counsel to argue the spe- 
cial verdict ; nor did he at all appear in Court : and Mr* 
Dunningj vvho was counsel for the widow upon the ap* 
peal, declaring *^ that he would not undertake to argue 
** it ; it proceeded ex parte. 

The special verdict was as follows— 

And the jurors, &c. do say upon their oath, that on 
the 8th day of September last, the abovenamed John Tay* 
loTf then and yet being a serjeant in the first regiment of 
our said Lord the King of foot, was in a taphouse or ale* 
house, situate in the parish of Lambelhy in the said 
county of Surry^ then rented by Jonathan Sabine^ of 
James Smithy the deceased in the said indictment named ^ 
and that the said James Smith had nothing to do with 
the sale of the beer in the said taphouse or alehouse so 
rented by the said Jonathan Sabine^ of the said Jamei 
Smith deceased as aforesaid ; and that the said John 
' Taylor was then drinking with another soldier and a gar* 
dencr, being all three Scotchmen^ in a room of the said 
taphouse or alehouse ; and Janfes Edwards and 
Pepper^ servants to the said James Smithy were then like* 
wise drinking, in an opposite box in the same room : and 
the said James Edwards^ without any provocation given 
by the said John Taylor or any of his company, then said 
of the said John Taylor and his company, *^ they were 
*^ Lord Bute's country-men.*' And the said jurors, on 
their said oath, further say, that the said John Taylor p 
thereupon said to the said James Edwards^ ^^ Do you 
^^ know any harm of them ?*' To which, the said James 
Edwards J or one of his company answered, ** No; nor 
*^ any good/' The said John Taylor thereapK>n replied^ 
^^ Yes : in the last war, they diet great service to their 
^* country, by fighting the savages in America.** Tho 
aaid James Edwards then said, ^^ It was fit, one sava^ 
^^ should fight against another.'' Whereupon the said 
John Taylor struck the said James Edwards with a smaU 
rattan'cane not bigger than a man's little finger : and (he 
said gardener, then in company with the said JoAii Tw/lor 
•truck the said James Edwards, with hia fist. Where- 
npoDi the said James Edwmritvrtai oqjt^if the said room. 
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into the yard, to fetch his fellow-servants, to turn the 177L 
said John Taylor and his company out of the said room. 
And then the said Jonathan Sabine bid the said Jixim rex 
Taylor^ pay for his liquor, and be gone ; as he did not v, 

like to have such a noise in his house. Bat tlie said John TAYLOR. . 
Tny/or said, ** He Tiould not pay nor go directly." And 
the said jurors, on their said oath, further sny, that while 
the said Jamts Edwards was out of the said room, the 
said James Smith came into the said room, and said, 
** What is the matter ?" and insisted that the said John 
Taylor should pay for his liquor, and go out of the house. 
The said John Taylor then said to the said James Sfnifh^ 
** Are you master of the house?" The said James Smith 
answered, ** No,yow rascal; but 1 am owner; and fur- 
ther said, ^^ because you have red coats on, you think 
*^ you have a right to come into any man's house, and do 
'* what you will." The said John Taylor was then gio- 
in^ away : but the said James Smith laid hold of him the 
said John Taylor by the collar^ and said, '* lie should 
*^ not go away till he had paid for the liquor ;" and then 
threw the said John Taylor down as;ainst a stttfr. The 
said John 7>iy/or then paid for the liquor. Whereupon 
the said James Smith laid hold of the said John Taylor^ 
AGAIN, by the collar^ and shoved him out of the said 
room into the passage of the said taphouse or alehouse. 
The said John Taylor then said, ** that he did not mind 
** killing an Englishman, more than eating a mess of 
•* crowdy.^^ Ana the jurors aforesaid, upon their oath 
aforesaia, further say, that after the said James Smith 
had pushed the said John Taylor into the said passage, 
the said James Edwards came and assist fj> the said 
James Smith j who had then hold of the said John Taylor^ s 
collar : and the said James Smith and James Edward^ to* 
gether yxoIjEstly pushed the said John Taylor 'Ut of 
the said door of the said taphouse or alehouse. Where* 
upon, the said John Taylor instantly turned ronn«?l, d>evB 
his szDordf and stabbed the said Jane^ Smifh, and gave 
him the mortal wound laid in the indictment ; of which, 
he languished until the 9th Axiy of Dvcember, and then 
died. And the said jurors, on their said oath furth^^r 
say, that the said Jonathan Sahine did nothifi^ towards 
turning the said John Taylor out of the said taphouse or 
alehouse. 

But whether, upon the kj^o^^ matter aforesaid, the said 
John Taylor be guilty of the felony ami niurilcr in the 
said indictment specified and charged upon him, the siid 
jurors are altogether ignorant, and pray the advice of 
the Court here thereupon. And if^ up^m the w^^le nm- 
ter aforesaid, it shall appear to the Court, '^ that h*'^ is 
^' milty of tha felony and murder, Sfc.^ theii they find 
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1771. " him puilty, Src ;" i/i upon the \vhole raattrr, Sec, it 

shall appear to the Court, " that ho ia not gnWiy of the 

BEX *^ murder aforosaid, charcfed upon hira by tbe Ksid ia- 

T. " dictmonf," then the siid jurors, npoi their oath afore- 

tAYLOR* said, do 8ay, " that the said Johi Tayhr is not guilit/ of 

** the murder aforesaid, as the siid John Taj/lor hath for 

** himself nbove in pleaclins: alli»dflred ; but that the said 

** John Tat/lor is only guilty of fe/omoush/ killing and 

** slai/ing tlie said Jnmes Smtth.^* 

Mir. Lurn/fy on behalf of the defendant, argued that 
^his was only manslaughter. He cited Fttstev s Crown- 
,aw, 9 if), and 1 //. H. P. C. 455, 436; Lord Morfef/% 
Foster 290, 295. Kefj/nge 135. Queen v. Maw* 
'gridge. Kehp^ge 5 1 . Ford'^t case. Foster 278. Mai/ior*n 
xase. Sti/feiOi, Bucknall^s case (mentioned in Alaw* 
gridge^a rase.) 

He was remanded, and ordered to be brought 
up again on Friday next. 
On which Fridaj/, Sih Fehruary^ 1771, 

Lord Mansfip.T'D declared in the name of the 
Court, that they had all looked very carefully into the 
books and cases upon this subject ; au i were of opinion 
^^ that this finding can only amount to nanslaugu* 

« TER." 

It is settled, that xoord^ are not a sufficient provocation: 
but bloics are a provocation sutBcient to Icssco tbe crime 
into manslaughter. 

The Statute of stabbing, which is declaratory of the 
common law, takes away clergy for stabbing a person 
•' not having first struck.'* 

Here, th<; first provocation was in words : and TajiffoT^s 
first answer to them had no harm in it, nor his reply. 
Then more abusive words were given him, without pro- 
vocation on his part. Then Taylor struck Edwards who 
bad given him these abusive words, with a small mttaii 
cane. After this, they wanted to turn TnjfhiT out of the 
house. Then a third set of abusive words were used to 
|iim by the unfortunate man killed ; who, being asked by 
Tay'or " if he was master of the house," answered ** no 
^^ you rascal ;" and when Taylor was going away, laid 
hold of him by the collar, and afterwards threw hiia 
down against a settle. Then ttiere was a third assault 
made by the deceased ujKm TayUrr^ (for the first was 
r 2797 J double,) or at least a second, before Taylor made use of 
any abusive language whatsoever. After this, the de« 
ceased and Edwards, both of them, violently pushed Tav* 
lor out of the door of the alehouse. Whereupon he m* 
stantly drew his sword and stab()ed Smith, the deceased^ 
and gave him the mortal wound. This case, therefore, 
la strapgcr than inwy of tbe cim^ wl^rf U (mjui br^ d^* 
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herminrtl fo be only manslaughter. It cannot amount 1771* 
higher than to mnnslauirhter. 

>Vh e r eu PON, the prisoner fx^inj asked by Mr. PnrfoWj hex 
the secondary of the Cro\*n-OHice, *^ wh.it he had to v. 

** say for biiKseir, ^hy the Court should not proceed to taylor. 
^* f^iye judgment and nwurd execution against him accor- 
" iii^ to law," he tell on his knei's, (I>ein4i^ directed so to 
do, m is usu;d,) and prayed the beaetit of his clergy :* • y leEiir. 
which was allowed to him. c. 7. «. 3. 

Mr. Justice AsTOM (as second judge of (he Court) pro* 
nounced the sentence, ^^ that, hft?ing been convicted of 
^^ manslaughter, he should be burnt in the hand/* 

Lord Mansfield asked Mr. Btntoriy Senior, whs 
remembered the case of + Rex^ v. Reason Sr TVnnier^ 
which was in //i/, 8C. L 1721, « where the sentence ia ^Jm}^ 
^^ that case was executed." Mr. Btnlon auswered-* 
« Behind the bar.'' 

Whereupon, the present defendant John Taylw was 
Accordingly removed backwards in a strait line from the 
bar, but in the face of the Courts (the doors of the in* 
closure still remaining open), and \ burnt in the hand, by . ^ ^ ^^^ 
one of the marsliars people, who was prepared for that 50*^. Keaaoa 
purpose. For, as the defendant came up in custody of and ii-uiter'i 
the marshal, he was the proper person to execute (by *^*^* 
himself or seme one appointed by him) the senten<^e of 
the Court. So, in (he case of the two Aihoes^ father and 
son, 7Vt/r« 9 C 1. (which I remember, and which is re- 
ported by Sir Johsi Strange in his 1st volume, p. 553,) 
the defendants being in the custody of the marshal, were 
executed at St. Thomas a Waierings near the end of 
Kenl'Slreety being the usual place of execution for his 
prisoners. See also the Rule-Book in the Crown Ofiice, 
of Monday next after five weeks of Eftster 7 G. S. Rex 
▼• Jtoyctj ^^ ordered that the marshal do execute him.'* 

The defendant was remanded. 

Mr. Walker^ for the appellant, moved that he might be 
brought up again to-morrow, to plead to the appeal. 

Ordered accordingly. 

Mr. CoXj for the defendant, made the like motion, on [ S798 3 
Monday the 1 fth that he might be brought up on the then 
next day (the J 2(h) to plead to the appeal: and it 
was ordered that he should. 

Note — The cause now takes the name of 
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|N Turrd 'j/^ the 12th, he wa.<? hroiirrht up, and stood 
in (oiirl, on that suie of it \>li4>re criiuiiial dcieit^ 
c]ant> ijsiiull? stand : Ins bein;^ brought down to Ibc bar 
beins; ilifepe:i>0(l witli, by consent. 

Fie pie t(li*(K in bar to the action, a conviction of man» 
til.tn/rl'.ter, uiKi jiut^ment therevpOQ ^Mol)c burnt in the 
band ;'' aii:l tiiat he h.)d been thereupon actually burnt 
in the luud accordiiij^ly : and then he pleaded over, to 
the telouy and murder, '* Not i(uilty/* 
«^lf \ra6 u^rreed, that this should be tiie subjfianre of hi« 

{ulea s and thai it should be at>erw<irds dr^iwn up and de- 
ivered in fornix within a Iprtnight ; but to be entered as 
^' pf this day. 

Note — That in a cnsc not unlike the present, * Loder 
•4b^Io4 99* ▼. Sfioxcdetfj n.i. tV.if M. 1692, H. it. the appidtuot 

appeanul on the quarto cUe post : and in a subsequeat case 
of Tucker v. Alackcrson^ reported by Serjt'aiit Barnard 
disiotf, vol. I. t)A. 4^3. and of .which 1 also have a note, 
in //iV. 1730, iG.9. Mr Justice /^/? said '« that the 
^^ appf Ibuit has to the quarto die post /* aud he cited the 
case of Loder v* Snoxcden. 

Tut. Coukt adjourned the appeal till next term. 

(The £ssoin-day of the next term is the proper day ; 
bein^ by original writ.) 

The plea which was afterwards drawn up and delivered 
inform, was as follows — 

The defendant set out the whole proceedings in the 
indictment against him, and the special verdict, and the 
determination of the Court upon it, '' that he was not 
^^ guilty of murder, but only of feloniously killing and 
^^ slaying the said James Smith ;" aud being immedi- 
ately asked by the Court there '^ if he had any thing to 
" say why the Court should not proceed to give judg- 
r 2799 I ^^ nient and award execution against him therenpon,** 
He then and there fThis was Monday after the purifica- 
tl>n, in Ililaru Term 177 i, 11 6eo. S.] prnyed the 
bi'uefit of the Statute; and it was allowed him; and 
thereupon the Court adjudged " that he, for the ii:\ov\y and 
** murder aforesaid, should be burnt in the left hand and 
*^ he was then and there burnt in the left hand ac- 
^* cordiiigly ; as by the record ^r. Wherefore he prays 
judgment, if the said Elizabeth Smith ought to have or 
maintain her said appeal against him. He then avers his 
identify, and also that it was the same James Smithy and 
the same mortal wound. Then he prays allowance of the 
premisses ; and pleads " Not guilty" as to the felony 
and murder. 
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. The appellant replies, <hat she otiglit not to be barred 1771. 
of her appeal by any thing alled^ed in lliis plea, because, 
protesting and not acknowledging any such record as the 
said John Taj/lor^ hath aboTc pleaifcd in bar of the ap* 
peal aforesaid, for plea she says '^ That Ions before the 
gtvin/ur of the said su|)|)osed juJgment in the said plea 
*^ mentioned, she the said Elizabeth sued otit her original 
** writ of appeal against the said John Tat/lor.''^ And 
this she is reauly to verify. Wherefore she prays judg* 
nenf ajid execution against the said John Taylor ^ tor the 
premisses aforesaid. Taylor demurs generally to this 
replii auon : and the appellant joins in demurrer. 

On Tueyday 18th Jiwe^ 1771, this demurrer was ar- 

ued by Serjeant Leighy for the defendant; and Mr. 

ntse/tpor/ for the appellant, (Serjeant Glynn ^ who was 
to have argued for her, not being well enough to comt 
down to IVeslminster'Uall.) 

Serjea't Leigh said, it was now settled, that this is a 
bar : and, as it is in favorem vilas^ the Court will not 
overturn it. He cited the following cases. 

Thomas Wigges*^ case, 4 Co. 45.»» 47. which shews 
that it is a good bar ; even though the appeal were 
antecedent to the conviction. And tois case of Wroth r. 
Wigges is cited and acknowledged iii the case of Harvey 
▼• TuryntUj Sir Wm. Jones 145. " A conviction upon 
'^ indictment, pending , the appeal, before the plea 
'^ pleaded, may be pleaded in bar." 

And not only ^^ Aulerfuits convict of manslaughter, 
^^ and clergy thereupon allowed " is a good bar m an 
*^ appeal of murder ; but even where a person is indicted 
before the coroner, of manslaughter; and arraigned upon f S800 1 
that indictment, before Commissioners of Oyer and xer- 
miner; and confesses the indictment, and prays hi^ 
f^^^^gy 9 and thereupon a curia adiisare vull is entered ; 
the whole Court hehl ^Mhat the matter of the bar had 
*^ been a good bar of the appeal by the common law, as 
'^ well as if the clergy had been allowed : for that the 

defendant^ upon his confession of the indictment, had 

prayed his clergy, which the Court ought to have 
^^ granted ; and the deferring of the Court, to be advised, 
^^ ought not to prejudice the party defendant, albeit the 
^^ ap|)eal was commenced before the allowance of it." 
This was determined in the case of Thomas Burgh Esq ; 
brother and heir of Henry Burgh Esq ; (Sons of Hilliam 
Lord Burgh^) upon an appeal of murder brought 
against Thomas Ht^lcroft Esq ; of the death of the 
said Henry Burgh eldest brother of Thomas Burgh 
the appellant. See 3 Inst. 131. c. 57. ^^ of ap« 
« peaU." wSee also 4 Rep. 45.'' S. C. cited ; SZeon.SS. 
im. S. C. and 1 Anderson 68. S. C. and Coke's Entries 
53 to 56. pi. 4. S. C. where the special verdict is pre^ 
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served, together with the whole record, a very curiout 
one, and well worth reading. It is of SO or « I Efit. 
1578 or 1579* A gnardion was assigned io the iiifunt 
appellant, by the Court. An indictmefit and trial within 
the verge was pleaded in bar of the appeal. The person 
killedistherecalled//^;iry £or/)2De al.' Bure;h. His bro- 
ther TkcmaSy the appellant, though under nge vhcn he 
first brought the appeal^ came to fall age\ihilst it wasde** 
pending. His father was then living : upon whose death 
(in September 1584) he became Lord Burgh^ and was 
afterwards made a knight of the garter, and died Lord 
Deputy of Ireland^ in October l5ffT . 

Jfi the case of Armsirong v. Lisle^ KeJt/ns 89 to 108, 
Cparticularly pa. 94.) it was settled ^^ that the defendant 
'* being convicted of manslaughter, and allowed the bene* 
^ fit of clergy, and reading as a clerk, did bar the ap- 
•' pellant of his appeal of murder." This was resolved 
•* by the whole Court, in that case : which condemns 
the doctrine advanced in James the second's time, *' that 
•* the Court might delay the calling the convict to jud 
♦* meni, to hinder hira from praying his clergy ; espe 
** ciaily, if any appeal were depending before it was al- 
^^ lowed ; in order to make the defendant liable to the 
** appeal.'* • One of the cases that had been so resolved 
was the case of Goring Sr Deering. See Kelyng 106. 
In the case of Armstrong v. Lisle^ the defendant demand- 
ed the benefit of his clergy, before the appeal was 
arraigned : and when the bill of appeal was read, JJslc 
appeared to it, and prayed to be bailed ; but reAised to 
plead. He had a right to the judgment of maublaughter, 
as soon as he was convicted of it. 

He finished his citations, with Hawkinses P. C. Lib. 
2. c,S6. U3, 17. pfl.S78,S79. And concluded with 
saying that a man shall not be twice punished for the 
same oQence. 

Mr. Davenporty for the appellant, endeavoured to 
'Ashew that the present case was distinguishable from the 
peases cited by the serjeant. He cited some statutes, and 
jXa case in 1 Anderson 114. Case 158. But he chiefly re- 
lied upon the case of Goring \. Veerings reported in 
3 Mod. 156. which was an appeal for the murder of 
Hcjwrjf Goring Esq ; brought by his widow. The de- 
fendant pleaded that he was indicted for the same murder 
at the Sessions-house in the Old Baifet/ in Middlesex; that 
he was found guilty of manslaughter, and not of murder, 
prout patet per recordum\ that he was Clericus et puratus 
fttit legere ui Clericmj if the Court would have admitted 
him; and that he is the same person ^r. To this plea 
the appellant demurred. The fact was, that the apjieal 
was brought after conviction, and before senlenoe. 
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Eleven judges (all, except Street^) assembled at Ser- 1771. 
jeanfs Jnn upon this occasion : and (be chii'f j'ls- 
tice delivereil their or>inion that *' this was no ijooJ twiTH 
** plea ; and that the Court ouphtnot to ask the prisoner v» 

** what he had to say, and so let hiin into the iieuetil of tavlo*. 
•^ of his clerey.'' 

He observed, that in the case now before the Cour^, 
the defendant was not intitled to the benctit of cleriry, at 
the time when he was arraigned upon the ap|>eal ; 
whereas, in the case last cited, the def«*ndant had b«*ea 
convicted of manslaughter, before the appeal was brought. 

St*rj<'ant Tjeigh, in his reply, siid it would ix* a uHHit 
unreasonable thin^, and even shocking to think of, that a 
man^s life should be risqucd by the Courtis taking time to 
advise. 

liORD Mansfif.ld and the vhole Court were .pf 
opinion, that this point had been considered as settle^^ 
fince the cmie of </^r7i?5/r/>/i£r V. Lisle. And Mr. Justira 
Aston ol>&erved that even the case of Goring v. Deeri'g 
does not controvert but that f/the defendant had had h|s 
ckMTgy, that wotild have Ix^en a good bar to the appeal. 
He appn>ved of Serjeant Hawkins*^ reasoning in the 14th . 

section of the £6th chapter of hissecomi book: and he 
thought that the Court, who were said to be of counsel for 
the defendant, ought to ask the prisoner if he had any 
thing to say S^c. 

Per Cur*, unanimously-*- 
JuDGMRNT f:>rthe Dei^'ENDANT ; and^ 
Rule to discharge him. 

I had two reasons for inserting this case. One of them [ 2g03 1 
was, to preserve historicaltt/^ by giving the 8))eciai 
verdict at large, the precise circumstances of the fact ; 
which are not unlikely to be misunderstood or mis- 
represented, as many persons were much prejudiced 
against this Scotch serjeant, partly on account of bis 
nation, and partly from the very improper declara- 
tion he had made, at the very time of kilting the 
deceased, ^^ that he did not mind killing an E^^glish* 
** man, more than eating a mess of crowdy." My 
other reason is what I have hinted before, in p. 9t>4j, 
to keep in memory, both for curiosity and prece- 
dent, the form and method of this uncommon species 
of proceeding. 
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jlbfftnponaii A VERDICT having been found for the plainfiff, Mr. 
■nrertain -^^ Lee movcd on behalf of Ihc defendant^ for a new 
evcot kga]. trinl. 

The cause was tried before Lord ManfieM. It was a 
[See t Dnrn; contract made at Newmarket. Tiic wagor was originally 
toi! 6 Vu"4"4. proposed between young Mr. Pigot^ the pn sont dcfen* 
i4Vin.6, 7. uant and young Mr. Codrington^ to run their fathers (to 
sRoi. 19. use the phrase of that |lice,) each against the other. 
l^y^'VJs ^'^^ William Cvdrifigton, the fHther of Mr. CodtHngion^ 
t Brown 156.] ^^ ^^^^ ^ \\ii\t turned of fifty : Mr. Pigot\ father was 

upwards of seventy. Lord Ossoru computed the chances, 
according to the abovementionea ages of their re^p€ctive 
fathers. Mr. Codringtoriy thought the computation was 
made too much in his disfavour. Whcreuoon Lord 
March agreed to stand in Mr. Codrington^s place : and 
reciprocal notes were accordingly given between the earl 
and Mr. Pigot. Mr. Pilots' note run thus — <^ I promise 
** to pay to the Earl of Marc\\ 500 guineas^ if my father 
^* dies before Sir William Codtingion, Jf'illiam Pigot,** 
The earFs was — " I promise to pay to Mr. Pigot 1600 
'^ guineas, incase Sir ^//b'om CociVi.'^f'/oit does not survive 
" Mr. Pigal*fi father. March." • No mention was at all 
^!l?*^*l*'^ made, at the time of this transaction , about their fathers 
▼Old by 1 i ^ being then dead or alive. But the fact was, that Mr. 
0CO.5. e.48.] PigoCs father was then actually deadi he died in Shrop^ 
shircy 150 miles from London^ at two o'clock in the 
morning of the same day on which this bet was made at 
Newmarket, aflev dinner. However, this fact was not, 
at that time, at all known to any of the parties ; nor was 
there any reason for suspecting that Mr. Pigoi*s father 
was then dead. There was no objection made at the 
trial, against going into parol evidence. Lord Mofnfie/d 
I S803 ] left the matter to the jury ; who found a verdict for the 
plaintiff, with jg525 damages. 

The objection was, That the contract teas void. It 
was without any consideration : for, there was no possi- 
bility of the defendant's winnings (his father being then 
^ actually dead ; ) and therefore he ought not to lose. It 

was a contract i/t/ii^tfro, manifestly made upon the sup- 
position of a then future contingency. Ihe meaning 
can't be doubted : and the words suilictently express that 
meanings " If my father dies before Sir William Cod^^ 
** ringtorij'^ is equivalent to saying, " If my father f//atf 
*< die oefore Sir t'HUiam Codringtun. But his father was 
'< dead before he entered into this contract." 

Mr. Lee said, it was given in evidence, and ia cer« 
teinly true, that their fathers being dead or being aliva 
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made no difference in the proportion of the value^ of the 
chance : and he observed, that in the case of an insurance 
upon a ship, if the words ^^ lost or not lost" be not in* 
serted ; and the fact should happen to be, that the ship 
was actually lost at the time when the insurance was 
made ; the insurance is void. 

KuLE to shew cause why there should not be a new 
trtal. 

And now Mr. Wallace^ Mr. Dunning^ and Mr. Mans* 
fields on behalf of the plaintiff, shewed cause against a 
new trial being granted. 

Thev said that the insertion of the words ^' lost or not 
'^ lost'' was peculiar to English policies ; it is not in* 
serted in the policies of other nations. Roccius fo. SQ5. 
No. 175.(a) And the reason there given (at the end of it,) 
namely, ^^ that the fact being unknown will not prejudice 
the insurance, applies to the present case. 

Supposing it to have related to the death of personst 
in IndiOy or the safety of the Aurora^ can any one ima* 

fine that the insurance would be void because the event 
ad happened antecedent to the making of the con^ 
tract ? 

The event of either of the two fathers being then already 
dead did not occur to the parties. If it had, it would not 
have varied the bet. The two reciprocal notes undonbt« 
edly mean one and the same event. Retrospect is include 
cd, as well as futurity. 

Mr. Lee and Mr. Bokon^ for the defendant, replied, 
that by the law of England it is necessary to insert the 
words ^Mostor notlost," in ship-policies : otherwise the 
insurance is void, if the ship was then already lost. 
And this, they s^aid, was expressly laid down by moUoy. 

The bet went upon the idea that both fathers were then 
living : and so the evidence agreed. The bet was 
clearly future. If a bet be laid upon two horses ; and 
one is dead at the time ; it is no bet. 

The case of the Mills frigate was an insurance upon a 
ship which had a latent defect totally unknown to the 
parties : and the insurers were holden not liable, upon ae^ 
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(a) Roccius is misquoted : the passage is as follows : 
viz. *^ Falsa causa non vitiat contractura assecurationit 
respectu ignorantis, secus (amen respectu illius, qui sci- 
entiam' habebat; tunc enim contractus in ejus favorem 
non valet, et in hoc casu, ignorantia semper prssumi* 
tur, non probat^i scienlia, et prassunii ignoranti'im, ex 
distantia loci, ubi casus evenerit, et tcmporis brevitate 
inter contract urn assccuratioois & casum periculi, velsal* 
Tationui Rjcc. 203. 



8003 
1771. 

MARCH 

V. 
VIGOT. 



Trinity Term 1 1 Geo. 8. B. ft. 

t6fmt of the ship's being noi iea^xoorlhy^ though such de* 
feet vfn% not knuwn^ 

LoRB Mansfift.d — I diffcT totallr in opinion from 
that doctrine. The determination in that case, (which 
was made by ray Lord Chief Justice fFilnu^ and me, in 
^hom it was referred,) was made quite upon another 
gtoond : and the change of opinion in the Court of 
Common Pleas happened upon the citing of two cases 
that had been determined before me ; which cases were 
mistaken. The injured ought to know whether his ship 
was sea-worthy or not, at the time when she set out upon 
her voyage : but how shbnhi he know the conditirm she 
might be in, after she had been out a twelvemonth ? 

If the present case had stood upon written evidence 
only, it had been matter of law. Bnt there was no ob* 
jection made, at the trial, against going into parol evi- 
dence. 

The question is, ^^What the parties really meant*' ? 
the material contingency was — " which of these two 
•* young Iieirs should come to his father's estate, first f 
it was not known that the father of either of them was 
then dead. Their lives, their healths, were neither 
warranted nor excepted. It waa equal ta both of them, 
whether one of their fathers sbonid be then sick or dead. 
All the circumstances shew, that if it had been then 
thought of, it would not have made any difference in the 
bet ; and there was no reason to presume that thoy would 
have excepted it. 

The intention was, that he who came first to his estate 

ahonld pay this sum 6f money to the other who stood in 

need of it. That the event had hap^Mmed, was in the 

contemplation of neither party (a). 

t 1. 1 1 -I ■ I ■■■II ■» 

(a) As it is admitted, that neither of the parties meant 
to include the event which had happened, i>ecau8e they 
had no meaning at all about it, and the words do not in- 

' dude it, what they would have done, if the event had 
occurred, which however it is impossible the Court could 
know, seems not to be a sufficient ground fur the Conn's^ 
construing the event which had happened to be included 
in the bet; especially in a case, less deserving favour, 
than the insurance of a ship ; and yet in that case, as ob* 
served by Mr. Lcfj if the event had happened, before the 
policy of insurance, the insurance would l)e void, at leasC 
ny our law, unless the words lost, or not lost, were inserted 

, in the policy ; and as to the succession to the estate o^ 
their futher, that was the motive for laying the bit, but 
was not the b<*t even as originally intended, and as to 
Lord March^ it could not be so much, as the motive. 
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Both notes are so penned, as to be applied to T?hat 
VBs to happen. Bnt the nature of such a contract, and 
the manifest intention of the parties, support the verdict 
of the jury, (to livhom it was left without objection,) 
** tiiat he who succeeded to his estate first, by the death 
" of his father, should pay to the other,'* without any 
distinction whether the eyent had or had not, at that 
time, actually happened. 

Mr, Justice Aston — It was. originally intended to 
be a bet between two young heirs apparent : And the 
material point to be settled was to fix the difference of 
the chances of the survivorship of their fathers. The 
mere survivorship was the thing -intended to be betted 
upon. The jury were the proper jud^s of the intention 
of the bet : and they have determined what tliat inten« 
lion was. If it had stood singly upon the defendant's 
note^ I should have thought it not to be a good promise 
at the time of giving it. But taking the evidence and 
all the circumstances together^ it was proper to be left to 
the jury : and the jury, taking the circumstances into 
consideration, (and it was proper to take them into con* 
Bideration,) have determined it I see nd ground for 
granting a new trial. 

Tu£ OTHER two judges concurred : 

And The Covar unanimously dischaboeo the 

Role for a New Tbial. * 
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'Sttordty 9th RuDSDELL VCTSUS RuDfiDELL. 

Not. 1771. 

This was a case out of Chancery, for the opinion of this 

Court, on a will. 

IT was a very long case : but it may admit of some 
,^ abridgement. The substance of it was — That Jonathan 

ofa Testator Rudsdcify seised in fee of a frechokl estate of tlie vabjc 
if not contrary of £103 pfT annum^ soon after his marriasre made a ^t- 
to tbe ruiei of lemcnt by deed poll dated 30th January 1744, ivhereby, 
aw matt take ^^ consideration of the marriage lately had between him 
and his wife, and of natural love and affection for her, 
and for making some provision from and after his death 
for her and such younger sons and such daughters as he 
night have by her, he grants to Benjamin Colluer an 
annuity of £bO issuing out of particular lands and 
tenements, to hold io the said Benjamin CoVyer his heirs 
and assigns, to the use of his wife Mary Rudsdell nml her 
assigns for her life ; and, after her decease, to the use of 
all a^d every of his children on the l)0(ly of his said wife 
lawfully begotten or to be begotten, (other than aa eldest 
or only son,) as tenants in common, and not as joint- 
tenants, and their heirs and assigns severally for ever ; 
and for default of such children, io the use of his right 
heirs, forever. A clause of distress is here inserted ; and 
also a proviso, that if at any time, after the decease of 
him and of his wife, his eldest or only son by his said 
wife, or his heirs or assigns, should be willing to pay to 
all or any other of his children by her, or the heirs or 
them or any of them, being of the age of 21 years or 
upwards, for and in satisfaction and discharge of the said 
annuity or yearly rent charge, or his or their part or 
parts thereof respectively, so much lawful money of 
Great Britain as the same shall amount unto at or after 
the rate of 25 years purchase, then such mouies shall and 
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WiAy be paid, and shall be taVcn ami accepted accord- rudsdell 
ing] y ; and frorn and after such payment thereof, the said v. 

annuity or yearly ront-charffe, or «o ni:ich thereof as hudsdklu 
shall be so bought off or paid for, shall cease and deter- 
mine; an J ihc same shall l>e given up released and dis- 
charged l)y the person or [wrsons receiving such monies 
to the person or persons paying the same, at his or their 
request and charge, by such ways and means as he or 
they shall reosonablj require* 

On the 20lh Jidy^ 1754, the said Jonathan RudsdeU^ 
having then issue oy the said Mary his wife only one 
child, a (laughter, named Susannan^ who was born in 
Mai/ 17iS, made his will, as follows — * Hem — Whereas •Note. I 
after my intermarriage with my loving wife Mary Ruds^ have Dot tran- 
del!^ 1 entered into certain articles and covenants to leave JJ^JJ^sVf*' 
linto her the yearly income of fifty pounds per annum mere form 
to be paid to her yearly out my real estate during her nor foreign 
natural life, in case I should happen to die before her ; c^^«»- 
and, after her decease, i(^ leave it, if I had more than 
one child, to the youngest child, if only two were living 
at her decease ; but if I left moire than two children, at 
my death, of her body lawfully begotten, then the said 
£50 per afifutm io be equally divided amongst all such 
younger children as shall survive their mother my loving 
wife Mary RudsdeU^ share and share alike, the said £60 
)per annum to be paid out of my real estate ; now my 
jnind and will is, and I the said Jonathan Rudsde/l make 
it my earnest request to my loving wife Mary Rudsdell^ 
ins it will be much to her advantage,) That, instead of 
the aforesaid £50 per annum ^ she the said Mary Ruds* 
def( would, for her natural litis, accept of one full half 
or moiety of the yearly income of all my messuages, 
lands and tenements situate lying and being in the town 
df Kingston upon If nil and in Beverley in the county of 
York, and in. Tcalhy alias Tealhy Thorpe and in Gains* 
burschj all in the county of LAncoln^ or within the kingdom 
of Great Britain ; and also orfe half of the yearly in- 
come of all my . personal estate and monies whatsodver, 
when my dcbtsf legncies and funeral expcnccs are dis- 
charged. And my will further is, and I do hereby give 
Id my dear daughter Susftnnah RudsdeU the other full 
half or moiety of the yearly income of all my estate both 
*eal and personal, during the life of her dear mother my 
loving wife 3Iary RudsdeU ; my debts legacies and func- 
ral expenccs, asbefoi^ mentioned, being firdt discharged. 
Bnt' provided 1 leave ray wife with child, and have a 
ehild bom after my decease that shall live, my will is, 
if it be a son, as the paddock is entailed upon the male 
heir, that, during his minority, his education and board 
to be paid for out of the income of the Paddock Estate. 

Vol. V. P 
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Bui at the decease of bis dear mother, if he survive her, 
he shall during his minority be intilled to one full halt or 
moiety of the yearly income of my real and personal 
estate, and no more. My meaning is, that the £50 per 
annum ivhich by the marriage writings, he may have a 
claim to, as the youngest child, after the decease oi his 
dear mother, shall only be made up one half of my real 
and personal estate ; and that, after the decease of my 
dear \vife Mary Rudsdell^ my dear daughter Susannnh 
Hudsdeil-shsill enjoy the full half or moiety of the yearlr 
income of my real and personal estate as abovcmentioned, 
and likewise the half of the real and personal estate itself, 
"when she attains the age of 21 years, or on the day of 
marriage, which shall first happen. Item, my mind and 
will likewise is, that if my dear wife Mary Rudsdell be 
left; with child by me of a daughter, that, during the 
natural life of my dear wife Mary Rudsdcll^ the said 
daughter shall have an equal share with her sister my 
dear daughter Susannah RudsdeUj of the one half or 
moiety of the yearly income of both my real and personal 
estate : but at the death of their dear mother, my dear 
daughter Susannah liudsdell shall then have one full half 
of the real and personal estate ; and the said other 
daughter (if she be living at the decease of my said loving 
wife Mary JRudsdcll) shall, have the other full half of 
my real and personal estate. But if either of the said 
daughters should, before the age of 21 years or marriage, 
happen to die, the survivor shall have the others's part 
or share of my said real and personal estate. But pro- 
vided my said dear wife Mary liudsdell be not left with 
child by me at my decease, I then give and bequeath unto 
my dear daughter Susannah litfflsdelf^ if she outlives her 
said mother Mary Rudsdelly the vchole of my real and 
personal estate, at her moiher*s deaths for her to dispose 
of as she pleases, when she arrives at the age of SI years. 
Skit if my said daughter Susannah Rvdsdell die before 
she attain the ageof 21 yeais and unmarried, then my will 
is, that my loving wife MaryRudsdell, if she outlives her 
said daughter, and have no other child, living, of her 
body by me lawfully begotten, shall duiing her natural 
life have the income of the whole of my real estate, or 
(in other words) what it yearly brings in. And I like* 
wise give her, my said wife Mary RudsdeU^ in case qf 
iny said daughter Susannah RudsdelP^ death under age 
and unmarrial, and my leaving no other child nor my 
wife with child by me, all my personal estate whatsoever, 
for her own use and benefit, and likewise to dispose of as 
she pleases. And I leavetohermysaidloving wife Mary 
Ruasdell^ for her use during her natural life, all my plate, 
linen, household goods and furniture, and au my 
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l)ooks : and in case of my daughter Susannah Huds- 
deir$ departure before her, and my leaving no other 
child, ray said wife Marj/ RudsdcUy shall have the sole 
tise and* di«5posal of the said plate, linen, hon^ebold 

5ootls and furniture, to do as she btth a mind with, 
teni^ if my dear daughter Susannah Rudsdelly die before 
marriage or attaining the age of 21 years, and my having 
ho other child than living, and my loving wife Mary 
Rudsdell being dead also ; but not during the natural 
lives of either my wife or daughter, or any other child, 
(son or daughter) that I may happen to leave, of the 
body of ray said wife Mari/ Kudsdell by me lawfull v be- 
gotten ; I do then leave to n\y brother John Ruasdelly 
2rr., 4*c. The will proceeds with manj*^ devises over, in 
case of this event ; and many minute and particular be« 
quests and dispositions, wliich do not affect the question 
imder present consideration. He makes his wife sole ex- 
ecutrix ; and appoints her to have the guardianship of 
his children. 

. The case states, that after the making this will, the 
^aid Jonathan RudsdeU had three more children, t>y his 
said wife Mary ; viz. Maru^ born in August 1755 ; Jb- 
nathariy in September 1757; and Benjamin^ in March 
1760. The testator Jonathan Rudsdeil, survived his said 
■wife ; and died in the beginning of the year 1768, leav- 
ing bis four children before named. 

He was then seised in fee simple of all the estates com- 
prized in the deed poll of the 30ih*o{ Januarjy !744, (ex- 
cept the tenements in Lord's Street Gainsborough y and in 
l/ul/, which' he sold :) which are of the yearly value of 
jPlOS. whereof about £43. is land, and £60. m houses. 
He was also seised for life, remainder in tail, of the estate 
in the will called the paddock, worth about £55 a year. 
He left a very small personal estate, if any, after payment 
of his debts ; and no other property whatsoever. Susan* 
fiah^ the eldest daughter, after the death of her father, (in 
May 1768,) attained her age of 21 years. 

In Easter Term 1769, Jonathan RudsdeHj the eldest 
son of the testator, born after the will, brought his bill in 
the Court of Chancery, by his next friend, against the 
said Susannah the daughter bom before the making of 
the will, and Mary and Benjamin, the two younger chil- 
dren, and Coats the personal representative of the father, 
(Brooks not acting.) 

The bill states, that the father,, at the time of making 
his will, had only one child, the defendant Susannah ; 
and that the plaintiff, and the defendants Mary and Ben* 
jamin RudsdeU, being all bom afterwards, made such an 
alteration in the circumstances of his family, as ought to 
be deemed a revocation of his will. That it appeared 
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from the will, that the testator intended only to dispose 
of his real pcEsonal estate upon the contin^ncies therein 
mentioned ; and (hat none of such contingencies^ and 
upoii ^hich alone the disposition thereby made was in<- 
tended to take place, ever happened i and therefore 
either the said will shal} be considered as revoked by 
such alteration of circuipstanccs ; or that the said Jona* 
than RudsdeU ought to be considered as having died in- 
tcsiale, such willliaving been intended to take elTect only 
iippn events wluch never happened. And the bill prayed 
that (he said will might Ik revoked or set asidc^ for the 
reasons aforesaid ; that the defendant Susannah Rudsddl 
might be decreed to deliver possession of the real estates 
to the plaintiff, with the deeds, and account for the pro- 
fits ; and for an accpqpt and division of the per- 
sonal estate according to the statute of distributions ; and 
for general refief. 

All the defendants put in their answers. - Susannah 
liudsdtU insisted that the said Jonathan Rudsdell her 
father did hy his said will, upon the contingency of his 
wife il/aryV not being, left with child at his death, give 
all his rci^l and personal estate, to her the defendant, if 
slie should outlive her. mother, at her mother's death, to 
dispose of as she pleased, when she arrived at SI. That 
the testator died without leaving his wife with child at 
his death : and therefore, as she the defendant Susannah 
not onlir survived her mother, l^pf had attained 91, she 
ii:iistc(f that by virtue of the said will she was intitlod to 
all the said testatqr's. real a|id personal estate. Relieved 
it was the intention of the t(^taturat the time of making 
bis will, that, the disposition thereby, made of his estates 
should take effect u|>qii some or one qf the contingencies 
therein inentioiied happening. That* three of these con- 
tIngencR's did really h^t'ppen.; vh, \^U The said testator 
dUi not leave the said Marj/ his A\ife with.chihi, at his 
death ; ^d. That she ttie defendant Susii^ah^ ha^ out- 
lived her, mother.; and. 3d. That she hiid attained her 
age of 21 :. and theri-ibre submitted, that she was become 
Will intitled, und<*r the said will, to all and singular tW 
real a^i,d personal estates ,therc)jy devised; and that the 
s{Lid\^ ill ought not to be considered as revoked by any 
su()sequei^ altera! ion in the testator's circumstaaces; nor 
uu^ht the same io be considered as a ixvere conditional 
will intended to take effect only upou events which n^ver 
happened; nor ought the . testator to be qoi^icler^ as 
having died intestate ; and insisted on the validity, of 4he 
said will, and that t(ie plaintiff was not unpro.yideid for.; 
that he had aa estate o(.£ba. p^r ati^mm^ under tfa^ witt 
of his grandfather, and was intilled after fhe death .of hi^ 
grandmother to one fourth part of a farm in JBtertford^ 
shircy of the yearly value of j^25« 
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The defendant Benjamin Rudsddlj and Mary RudsdeU 
(by their guardian) put in their ansMver, and respectivelj 
claimed under the said deed poll, of the 30th oiJanuarj/ 
Ylii^ one tliird part of the said rent charge of £50 per 
annum. 

This cause being at issue, "witnesses examined, and 
publication haying duly passed ; the due execution of 
the will so as to pass lands ; that the estate in question 
was £\03. per annum j (whereof j£{43. in land, and ^0. 
in houses, mostly old ;) and the births of the children, 
and deaths of the father and motheir were severally proyed, 
as above stated. 

On the lith oi March 1771, the cause haying come on 
to be heard before the Lord Cbancelior, his Lordship 
ordered that a case should be made for the opinion of the 
judges of this Court, on ttie vrill of the said Jonathan 
RudsdeUj upon the following question, ^^ whether the 
^^ plaintiff, Jonathan RudsdeU, is intitled to all, or any 
" and what part of tlie real estates devised by the said 
*^ will." 

I'his Case was argued in .the Court of Kinff's Bench, 
on Friday the 18th of November 1771, by Nlr. Thomas 
^wper^ for the plaintiff Jonathan Rudsdelly and by Mr. 
JSearcroft^ on the other side. 

Mr. Cowper argued, that the intention of the testator 

Sost take place, if not contrary to the rules of law. 
ere, it was not inconsistent with the rules of law, though 
it is incorrect : and their construction would defeat 
liis intentiM. The testator cohsideh bis wife as being 
to siirvive hlhi. Susannah tbok nothing iihder the lirai- 
it^on. She could not take, under the wt clause, at the 
death of her hiother : for, she survived her mother.(c) 
Th^ ptovisions of the will cati taki? no cfibct, as the sup- 

• 

(OThis mnstbeatnistake, for her surviving her m^othc^r 
was, as appears by the state of the case, page 2808,. and 
80 iniisted on page S810 by Suswmah^s answer, one of the 
oontineencies on which she was to take ; and it is clear (as 
insisfCea by her answer and as argued bv Mr. Eearcrafl) 
tfaitt according to the letter of the will, she wa3 intitled to 
take^ because all the three contingencies on which she was 
to take had happened according to the literal construc- 
tion of the will, but not according to the true meaning of 
it, for the ^oun|^r childr^ could never be intended to be 
totally disinherited only because they were born in the 
testaitor^s life, and the cases above cited by Mr. Cowper ^ 
especially the last, prove that children bom in the lite of 
the testator may take under the description of children, 

3ith which the testator's wife shall be ensient, at his 
€alb« and therefore thoogh the proviso of the wifes not 

PS 
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1771. posed events have not happened. The heir at law niusi 
take all the real estate of the testator, undisposed .i>f by 
the will. 

He cited 1 Peere TFilliamSj 426. Hewitv. Ireland; 
and a late case in this Court of IVhife v. Barbery inJSas- 
tcr Term last ; of which! have given (as I hope and be- 
lieve) a true and exact report, in this present volume, 
page 2703- to page 2708. 

Mr. Bearcroft^ on the other side, argncd that by the 
letter of the will, the testator's daughter Susannah is in- 
titled to all. His son Jonathdn is not mentioned in it. 
A mere awkward expression shall not defeat the intention 
of the testator : and this' testator';; intention was alfoge- 

f 2812 3 ther in favour of his daughter Susannah y who was then 
- born, and known to him, and (ot whom he appears to 
have had a great kindness and regard, and for wliom 
he has expressly provided in various events particula- 
rized in his will. And though the contingencies of his 

^ wife's surviving him, or being ensient at the time of his 

death, never happened, yet the intent of the testator was, 
that in all cases sh6 should take a full half. The eldest 
son Jofiathan is sufficiently provided for. 

Mr. Cowper replied, that the testator could not intend 
that Susannah should take all, if other children should 
happen to be born : she was not the oidy object of his in- 
tentions to provide for his children. Where a devise 

being ensient at the testator's death be in words, made 
one of the conditions to intitle Susannah to the whole, if 
she survived her mother, yet the true construction ac- 
cording to the last of the two cases cited by Mr. Cowper 
is, that she should not take the whole if the testator left 
any other child ; but she certainly was to take some 

Eirt, and the construction put upon this wiU, by the 
^ ourt, is contrary to the words, and not agieeabie to the 
intention ; which according to the last of the two cited 
cases, was to provide for all the children ; for though 
the wife is supposed to be ensient, only with one^ if she 
had been so, with two daughters ; surely they wouM 
have taken, and by the construction the Court put on tb[e 
will, all the real estate went to tlie heir, for it is before 
stated page 2809 that there was little or no personal 
estate after payment of debts, and the debts must be paid 
ov^ of the personal estate in preference to the real, and there- 
fore the Court departed from the letter of the will without 
fulfilling tiie intention : if they had adhered to the letter, 
two of the testator's childcen would have had something, 
whereas the Court threw the whole on the eldest son 
for the eldest had a settlement on him and Sn^a/maA would 
have taken the estate under the will. 



Michaeimas Term 12 Geo. 3. B.R. 

takes effect upon a contingency that neyer happened, it 
must be in order to effectuate the testator's Intention. So 
was the case of Jones v. fFestcomb: that deterniination 
was a£:reeable to the manifest infcntioa of the testator's 
bounty. 

CERTIFICATE. 
*' Having heard couns' 1 on both sides, and considereU 
** this case, we an? of opinion, that the testator hav- 
" ing left several children besides his daughter Sir- 
^^ sannah^ the contingency upon which the real 
" estate or any part thereof was devised to her, has 
'^ not h.ippened x and therefore that the said estate 
" descends to Jonathan the plaintiffT, as heir at law ; 
" subject to the annuity of jg50. per annum, provi*? 
" ded for the younger children." 

MilNSFIELD. 

R. Aston. 

E. WlLLES. 

W. H. AsiiHUllST. 

November 9ih. 1771. 
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O'Neil v. Mahson. 

^I^HE defendant was keeper of the Marshakea prison : 
•^ ami being charged in an action for a wilful and va-^ 
luntary escape, he wonld have defended himself under a 
rescue by an invincible force. The case he relied upon 
was this : a habeas corpus had issued from C. B* to brin£^ 
up the prisoner from the Marshalsea to that Court : and 
the prisoner being thereupon put under the care of two 
guards, he attempted to make his escape ; bi^t one of bis 

fuards ])revented it. Then be was rescued by a oMtb of 
00 butchers, or more ; a force too strong for any resists 
ance. 

It was now argued by Mr. Serjeant Kempe, for the 
plaintiff*; and Mr. Morgan^ for the defendant. 

The Serjeant took it up, 1st. on principles ; Sdly. on 
precedents. 

ist. The keeper is an officer of public justice^ aod^ 
moreover, is intitled to a fee and reward; and might 
bave had a sufficient force. He cited 1 1^.' Rcn/m^ ral. 
655. as applicable to the present case. 

Sdly. On precedents — In the case of May v. Probie^ 
or, Inoif V. Probe ^ JLundey. 1 Ro, Rep. 388. 441. it 
was resolved, that if a prisoner, once in custody in gaol, 
escapes ; the sheriff is liable \ tl^ough on mesne pro- 
cess. 

In 1 Sinmge 429. 1 //. H. P. C. 601. Easier Term 
7 C^. !• Crompton v. Ward. If the party be once witfiin 
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1771. the walls of the prison, though the custody be on mesne 
process only ; yet a rescue from thence, by any but com- 
o If BiL jaaon enemies, will be no excuse. 

V. Here the sheriff has full notice. 

MARSON. The habeas corpus can make no difference : for, it re«» 
jV.iStra. quires the bringing him in ♦ safe custody. The law 
would import it, though not expressed. Dyer 297. 

Mr. morgan^ for the defendant. There is no case in 
point : that in Rolle is a mere dictum. The case in 
Strauge was after judgment ; and only one officer was 
. sent with the prisoner. And there, the sheriff was de« 
fendant ; who, it is said, mi^ht take the posse comilatus^. 
. But he could not do that, tiU after resistance. Weslm. 
2. c. 39. 2 Inst. 206. 

On mesne process, two men were a proper force, and 
sufficient. 

The keeper of the Marshalsea prison (instituted by pa« 
tent 16 C 2.) had no right to take the posse comitaius in 
London . 

But this declaration cannot be supported, 
r 2814 "1 It is for a voluntary escape. Therefore negligence 
^ must be shewn. There is a difference between actions 

for voluntary^ and actions for negligent escapes. Hawk. 
P. C. Lib, 2. c. 18. Breaking prison. 3 I^ep. 44. 

He cited several other books to shew that modem 
judges were more favourable in their constructions than 
former ones. And he argued the defendant is intitled la 
a favourable construction; as the plaintiff's claim was 
not discharged ; for, here was another defendant liable. 
Lord Mansfield — (to Mr. Morgan — ) 
You have looked very carefully into it : but it ap« 
pears that there is no case* to be found, on the side of the 
defendant. The Cases are hard : but they are too strong 
to be got over. 

16 E. 4. Fo. 3. is decisive. The determination was 
A V against the marshal ofB. R^ and theiefore he was obliged 

^v. 1 Stra. ^^ • t ^^ ^^^ ^f Parliament.* 

There is nothing in the objection ^'that the declaration 
" is for a voluntary escape." 
10 V M There may be policy in the cases : but they are very 

pL 7.*"* * hard. There is no going into the reason ot them. 1 

doubt it is impossible to get over them. 

The other turee judges admitted it was a hard 
case. But they said i^ might be inconvenient, if it were 
otherwise : It would introduce excuses from sheriffs fof 
voluntary escapes. And, as it was established by former 
cases, they therefore concurred. 

Per Cur' unanimously, 
PosTBA to be delivered to the Plaintiff. 
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Seymour and Others versus Lord Courtekat and November 

Others. i77t. 

THIS was an action of trespass for disturbing the Whether a 

plaintift's several fishery. At the trial, the plaiu- Pf'^^on can 

tilts were nonsuited. fiaii rywiriiont 

Mr. Serjeant BurhtKl. on brhalfof the plaintiffs, moved Y'^'^V'^''^ 

C, y , t < / i^-» • / J • 1 1 • t*lt SOU. 

(upon iStf/?/>Y/' ' 9lb ^\ rcnhrr I///,) to sot aside this r ^815 1 
nonsuit, wii.. out payment of costs ; and that they might 
have a new trial. J^ord Clifford was thr real plaintiff; 
and Lord Cotirienai/ the real defendant: they were both 
present at the tiir-c of the motion. 

The o])jcclion made by the counsel for the defendants 
at tho trifil was to the evidence at'duccd by the plaintiffs 
to prove their title. Their principal exception to its suf- 
ficiency was, that the plaintiffs had only proved a grant 
of this fiLhery from Lord Clifford^ with the exception of 
an oystery, and also a reservation of a right to Lord Clif* 
fordy the grantor, of taking fish for the supply of his own 
table : which was so far from proving a right to a several 
fishery, that it was directly contrary to the idea of it. A 
several fishery must be exclusive of the right of all other 
persons : whereas others have here a right to fish through- 
out the whole limits of the fishery. Therefore the plain- 
tiffs cannot, upon this evidence, maintain an action of 
trespass for disturbins: them in their several fishery. This . 
objection was allowed at the trial : and the plaintiffs were 
nonsuited. 

There was also another exception taken at the trial ; rvifj^.^vin. 
riz, that it was not proved that the 50i7 was granted to «jo. (K.aNpi, 
the plaintiffs : and iiouc can have a several fishery, but '^- -'^^ ^ J,'?; 
the owner of the soil. V-^'\ ^ ^' '^ 

Rule to shew cause. 

On Tuesday 19th November 1771, cause was shewn, 
by Serjeant Davy^ Mr. Dunning^ Mr. Thomas Gouldy 
Mr. Jfalker and Mr. Ir^pe^y on behalf of the/tlefendanls. 
They insisted that the pfaintifis bad declared upon a 
title which they plainly have not. Their 2d. 3d. Sf 
4th. counts are upon a several fishery : and they claim 
an exclusive right. But they have, in fact, only a li- 
mited, qualified^right. They have only proved a right 
to B, free fishery; not to a separate fishery. Lord Clif- 
ford neither did grant, nor intended to grant an exclusive 
right : he has expressly accepted the oystery, and has 
Kserved a right to himself to fish for every other sort of 
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*' '^* fish for Ins own table. The grantees therefore could not 

have A separate exclusive nshery, when others had a 

8BYHIOUR right to fish as well as they. Neither can a person have 

^* a separate fishery, without bein^ owner of the soil. And 

couRTE- l^^,YQ Lord Clifford neither did .n^rant, nor intended to 

. J^^^*^ n erant the soil. It is phdn, therefore^ that there ouficht to 

f*^"""^^:> be judgment of nonsuit. ^ 

See 2 Salk. 637. Smith v. Kemp, Tr. 4 fV. * M. B. 
R. and the cases there meationca, and Carthew. 285. 
286. S,C. 
f 2816 3 Serjeant Burtand^ Serjeant Glurm, and Mr. Mansfield^ 
counsel for the plaintifls, argueq that the soil did pass by 
this grant, which was a grant, they said, of a several 
fishery : and a several fishery may exist, without the per- 
^ - sons being owner of the soil.* A .subject may have a 

4k^& BrftctoD several fishery; though the crown has a right to the 
lb. t08. & ro^'al fish. A subject may have an exclusive several 
1 Imu i22.» fishery in au arm or the sea. A grant of a several fishery 
in capable of particular reservations or exceptions : tbe 
f t6 Via. S54, thing may be granted r and yet a part of it reserved. A 
-^ 4 Com. close may be granted, excepting an acre : woods, except 
lid, 217,410.] certain timber; adv«>wsons, except particular presenta^ 
tions ; and so of ail other inheritances : and why not tbe 
same, in the grant of a several fishery ? A fishen" may 
be granted, except a particular pool. If Lord Clifford . 
had granted a liberty of fishing to a neighbouring gen- 
tleman, yet he would still have had a several fishery : 
such a grant would not have destroyed his right. Here, 
the reservation to Lord Clifford^ of the liberty of taking 
fish for his own table, is only a licence : it doiiH derogate 
from the grant. . And the oystery is only a part of the 
water. It is not necessary that a several fishery be totally 
and absolutely exclusive of all other persons. A several 
fishery may lie granted to tx^o or more persons; or it may 
descend to tzco or more tenants in common : and ytij in 
those cases, it could not be. an exclusive right. A te- 
nant in common may declare, as if possessed of the whole. 
This was a several fishery in Lord Clifford; and it must 
be the same in his grantee, as it was in Lord Clifford the 
grantor. Neither the exception of the oysttery nor the 
reservation to liord Clifford can alter the nature of tbe 
fishery, and convert it from a several one into a free one 
or into a fishery in common: it still remains a several 
fishery as to all the rest of the world. This no more 
changes the nature of the several fishcrv, than a licence 
to angle for a single hour would do. It is not requisite 
that a several fishery sliould be tarried to such a rigid 
degree of exclusion : tha epithet of a ^erero/ fishery means 
no more than to distinguish suoh a right from a free fish- 
ery, or a fishery in common. 
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The Court look a few days to advise. 1771. 

And on Monday/ 25th November 1771. 

Lord Mansfield delivered their resolution. seymoub 

It is not necessary for us, in the present case, to ffive ^' 

any opipion " whether a person can have a several fish- ^"^*^'' 
*^ eryy without being owner of the soil;^^ as we think that nay. 
it was the intention of this grantor to pass every thing '^y*^*^?"'^'^ 
that was necessary to conyey a several fishery to the 4^j,\ i6Vin. 
plaintiffs. 334 (\)i. 

If there had been no other count in this declaration, [ 2817 ] 
but the first (which is for breaking their close covered 
with water,) it miglit have been necessary for us to have 
determined whether the ownership of the soil was in the 
plaintiffs, or wot : but if there are other counts in the 
declaration, upon which the plaintiffs might maintain 
their action, that will be a sufficient ground for us to set 
aside the nonsuit. And we are all of opinion, that the 
plaintiffs might maintain their action, upon the 2d. 3d. 
and 4th. counts, (which are for disturbing them in their 
several fishery.) 

We agree in the position, that in order to constitute 
a several fishery, it is requisite that the party cln'ming 
it should sj far Iiave the right of tishing, iudcpeadant 
of all others, as that no person should have a co-extensive 
right with him ia the subject claimed : (for, where any 
person has such co-extensive right, there is only ^ free 
f^hery.) But we think that a partial indep<Mident right 
in another, or a limited liberty, dpes not derogate from 
the right of the general owner. 

Here, Lord Clifford being the general owner demised 
to the plaintiffs, reserving a particular species of fishing, 
viz, the oystery ; which, in its nature, is to be exercised 
in a particular mode. 

A reservation is equal to a grant. Therefore it brings 
it to the same question, as if the plaintifffs, being the ge* 
neral owners, had granted the sole right of fishing for 
oysters, to Lord Clifford. And, taking that to be the 
case, we think the plaintiff* would still have had a several 
fishery to all intents and purposes, except as to the taking 
oysters ;which is no part of tJie present disp'ite. 

And as to the liberty reserved to Lord Clifford^ of tak- 
ing fish for his own table, that is a mere limited liberty y 
and not co^extensive with the right of the plaintiffs, who 
can tak& fish at all times, and for all purposes. 

If this is not a several fishery, it would not be any 

species of fishing, that the law knows. It could not be a 

free fishery ; because no person has a co^extensive right 

with the plaintiffs. And as to it's being a common of 
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fishery, that is not pretended. Therefore, on the vholf , 
Vfe think it can be no other than a sevekal fishery ; 
aETM OUR and that the plaintiffs might maintain their action, <m 
those counts aaapted to such right; and consequent* 
ly, that the nonsuit should be set aside, and a new trial 
granted. 



V. 

COUATEo 
NAT. 



Rule — ^That the nonsuit be set aside, (withcmt 
costs <Hi either side ;) and a new trial had. 



The end of MkhatUnas Term 1771, 12 Geo. 3^ 



HILARY TERM. ^^^®^ 



12 Geo. 3. B.H. 1772. (a) 



Kershaw v. Cartwright and Pearce, bail of ^ . ^ 

' Saturday S5th 

Green. Jaaaary, I77f. 

A writ of ferror, returnable in the Exchequer Chamber, undertaking 
-^^ having been brought upon a judgment obtained onauying 
against the defendant Greeny in this Court ; and writs of *^'^J^^u°}? 
scire facias haying issued against the bail in the original n^uuffim- 
action in this Court; the said bail obtained a rule in anceofjadg* 
Easter Term last, for staying the proceedings against n»«n*^»tw«y 
them in this Court upon these writs of scire facias^ untU uld cMts,^ ^ 
the writ of error, returnable in the Exchequer'^Chamber roeans a ftoal 
should be determined ; they undertaking to pay the debt •*"■*■«*< 
aud damages within four da^s next after the affirm- 
ANCE of the said, judgment, in case the same should be 
AFFIRMED. And the said judgment was afterwards af* 
firmed in the Exchequer^Chamoer. 

Whereupon, Green (who was the original defendant 
in^this Court, and the plaintiff in error in tke Exchequer* 
Chamber) brpught a writ of error returnable in Parlia- 
ment, to reverse the judgment, given > in the JSarcA^jteer- 
C/^amber. . 

Mr. Lucas then, on behalf of the bail in this Court, 
niQved for and obtained a rule to shew cause why the 
proceedings ag^in^t them on the writs of scire facias 



i^ita 



(a).Ai man under an arrest by mesne piooess exeeuted 
a* warrant of attorney to confess judgment without the 
pretence of any attorney for him^ j^ tk& Court inwI^ 
special' circomstafices' refused to t set it aside, Clarke v. 
iV^y Hil. 12 G. % Bi R. IS> Hifff M8S, 415^ Qtr. if 
right. 
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should not be farther stayed till the determination ot the 
the writ of error returnable in Parliafnent. 

Mr. Dunninp^y on behalf of the original plaintiff in this 
Court, now shewed cause against this last rule for the 

further staying of the proceedings against the hail. He 

WRIGHT & insisted that tney were absolutely bound down by- the ex^ 
press terms of the former rule, " to pay the debt and da- 
^^ mages within four days next after the afTirmance of the 
** judgment, in the Exchequer-Chamber.^^ 

Mr. Lucas replied, that the affirmance intended and 
necessarily to be understood by the first rule, was and 
could only be the final affirmance of it. For it would 
be absurd to suppose that the bail were to be liable and 
obliged to pay the debt and damages, whilst it remained 
doubtful and, uncertain^ whether such debt and damages 
were payable at all, or not; and whether the judgment 
of the Court of Exchequer^ Chamber might not be itself 
reversed. 

The Court w6re of opinion with him ; 
and made his 

Rule absolute. 



Monday, 3d 

February, 

177«. 

CUtm of conn- 
aance allowed 
the aniyf:r8ity 
of Cambridge, 



Rex v. Agar and O^Meara. 

£\f^ the first day of the present term, Mr. Wallace 
^-^ moved for a rule u^ion the prosecutor, to shew cause 
why conusance should not be allowed to the University 
of Cambridge, He had in Court, the warrant of attorney^ 
the claim of conusance, the charter, and the Act of Pat'^ 
liamcnt. 

The Court gave him the following rule i 
Upon reading the warrant of attorney of the chancel- 
lor, masters and scholars of the University ot Ca7nbrtdge; 
and the claim of the cognizance of the indictment against 
the defendants in this cause ; and the proceeding^ thereon 
by the said chancellor, masters and scholars of the said 
university, enrolled in this Court ; and the exemplifica- 
tion of the letters patent, and act ot parliament in the said 
claim mentioned ; and also the certificate of the said 
chancellor, master and scliolars ; and the affidavit of the 
said defendants ; it is ordered, that Wednesday next be 
given to the prosecutor, iS shew cause, why the said 
claim of cognizance by the said chancellor, masters and 
scholars, should not be allowed ; upon notice of this rob 
to be ^iven to the said prosecutor in the mean time. 
This indictment was found at the Quarter-Sesnons at 
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Cambridge holden on- 12th Jpril 1771, It was for an- 1772. 
assault and battery committed upon the ISth of March 
preceding, by the defendants Agar and O^Meara^ ap>n rex 
Thomas Fletcher (the university printer,) at a public agar & 
coffee-house in Cambridge. Tiic defendant O'Meara o'MKAiiA. 
was matriculated upon the day on which the indictraf^nt r 2821 J 
was preferred. Both the defendants appeared at that 
^priZ-Sessions, in pursuance pf a recognizance which 
they had entered into for that purpose before a justice of 
peace for the town and county of Cambridge^ to answer 
For the assault : but they did not then plead. Where- 
upon a warrant was obtained from the Lord Chief Jus« 
tice, between that /ifprtV-Sessions and the next Midsum- 
mer-Sessions, against the defendants ; upon the usual 
certificate ^^ that an indictment had been found against 
^* them, and that they had not appeared to it." The de- 
fendants, upon this^ entered into a recognizance condi- 
tioned to appear and plead at the then next Quarter- 
Sessions. The defendants then sued out a cerliorari\ i 
bearing teste on the 19th of June (the last day of Trinity 
Terra,) returnable on the morrow of All Souls, to remove 
this indictment : and they entered into the usual recog- 
nizance, " to plead to it and try it at the next assizes for 
** the county of Cambridge.^^ They appeared, however, 
at the beforementioned Sf idsummer-Sessions ; and, be- 
fore they made any use of their certiorari^ they moved 
(by their counsel) to stay proceedings on the indictment ; 
aliedging " that the University of Cambridge had coiiu- 
'* sance of the matter." But their motion waS refused. 
Upon which refusal, they produce the certiorari. Upon 
the 5th of November following, the warrant of attorney, 
** to claim conuzance," was made. And the next day, 
(upon the 6th) the conusance is claimed : it is alledged 
by the claim, to be on the morrow of All Souls, The 
conusance avers the defendants to be fellow-commoners ; 
and the identity of their persons ; and that the offence 
was committed within the jurisdiction of the university : 
and they produce the exemplification of their patent 
from Queen Elizabeth ; and put Mr. John Wace in their 
place, to claim conusance in their names. 

Serjeant Gli/nn^ Mr. Dunning^ and Mr. Davenj>ort 
shewed cause X»»pon Tuesdai/9&t\i January 1772,) against 
this rule obtained by Mr. Wallace. After premising a 
general observation " that these claims of conusance by 
** universities are inconvenient, and have not been nor 
" ought to be favoured," they said that it ought at least 
to Appear that they are bond fide intitled to such a juris- 
diction. Whereas, in the present case, it is so for from 
appearing that both the defendants were matriculated 
members of the university, that it appears on the con- 
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1772. trarv, that Mr. O'^Meara^s matriculation was subsequent 
to the indictment. And they cited the city of Oxford's 

REX case in ^ Ventris 106. where this privilege was denied td 
AGAR & a person who had been registered in that university but 
o'liKAaA. two days -, and was then roistered merely for the sake 
of claiming the privilege. But their principal objection 
was, that a claim of conusance ousiit to be made at 
the first moment i as other pleas to {he jurisdiction of a 
-. Court must be : and therefore this claim ought to have 
L 2o2S J j^^Q m^e on the first sessions^ when the dercndants ap- 
peared. They should then have claimed the privilege^ 
and insisted upon it. Whereas they have affirmed tiie 
jurisdiction of the other Court, by the conduct they have 
used ; and by bringing^ the certiorari^ and not making 
their claim till the return of it in Michaelmas Term. 
Thev came too late. Thev cited the case of Leasinsbji/ 
V. Dr. Smith, Civilian Professor of Geometry in Oxfirdy 
Tr. 1769, 9 G. 3. C. B. reported by Serjeant misoa, in 
his !id Volume, pa« 406. where the claiin of conusance 
was refused because it was neither made in due form, nor 
in due time. 

Mr. JVaUacCy Mr. Jackson, Mr. Pemberion, and* Mr. 
Read, areucd on behalf of the university, arid in support 
of the rule. As to Mr. O^Meara^s matriculation bcin? 
subsequent to the indictment, they denied the fact ; and 
alledged that he was matriculated in the morning of the 
12th April 177 1 ; and that the indictment was not found 
fill the noon of that day. However, as the defendants 
are prosecuted jointlj^, the privilege must extend to both. 
It is the privilege of the university. Besides, matricula* 
tion is not necessary: and Mr. U^Meara was a fellow- 
commoner of Peterhouscy at the time of comniitfing the 
offence. The practice of matriculation at Cambridge 
differs from that at Oxford, as to the time afcer being 
entered. Both of them were under the discipline of the 
university at the time of the offence committed. The 
charter extends to persons unmatriculated. Mr. 0*Meara*$ 
matriculation was not necessary, in Cambridge ; either at 
the time of the offence, or at the time of the finding. 
However, the university were intitled to their privilege, 
as to Mr. Agar. 22 Zib. Assiz. pL 38. As to the case 
cited from 2 Ventris 106. there was fraud in that c^se t 
but none in this. As to the principal objection ^^ that 
** they came too late" — They denied that any time had 
been lost : the claim was maae in due time. This they 
endeavoured to prove, by reicapitulating the several steps 
taken in the progress of the affair : (which it is untaeces- 
sary to repeat here, as they are particulariied before^ and 
will be again.) 

Ths Court took time to advise. 
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And now Lord Manspirld delivcTed their 6pini6n. 1^72. 

Taking it al prf»si»rit for praMted^ that this claim outrht 
to be ^^ allowed, if made in due time and in proper man* XoAii 
^* ner," it will be proper first to consider the objectioo as ▼• , 

to its not being made in due time. ' o'meara: 

The established rule of law is, ^* that coniisance mnst r 2S23 1 
.*^ be claimed in the first instince, or at the first day." 
And this mast he admitted to be a very proper and rea- 
sonable rule. For, if there Vere not some restriction as id 
the time of claiming conusance, inconvenience would 
ensue. If the claimant was permitted to come at amj 
time, he might suffer the cause to be almost gone through, 
before he made his claim : which would be an apparent 
prejudice to suitors. Therefore, if you will interrupt ' 
the ordinary course of justice, you ought to stop the 
plaintiff or prosecutor in the first mstance. 

Though all the ancient resolutions concur in this oni* 
nion, yet there has been variety of opinions ^* what 
^^ should or should not be accounted a coming in the first 
" instance, within the rule." And this notion " of 
^^ coming in the first instance," (which some have said 
must be ^^ the first day," others, " that it must be everj/ 
** day,") is to be expounded, according to the authon- 
ties; by the true meaning and reason of the ru'e ; and nofy 
in every case, to be strictly confined to the same point 
of time. For instance, the return of the original writ^ in 
tresapass^ where place is namcdj or praecipe quod reddaty 
where land is demanded^ ma^ be ihe firs/instance; be- 
cause in these cases, the writ tells where the caiise of ac- 
tion arises. But \n debt ox detinue^ 'tis otherwise: for^ 
'tis not known where the contract or obligation was made ; 
and therefore, (ill the plaintiff has counted^ the claim 
needs not to be made. So in replevin^ the place where 
the cattle were taken does not appear, till the plaintiff 
has counted ; if it he between stranrers. But if a reple- 
vin is sued against the Lord of the franchise himself, 
■there the Lord's claim would come too late^ after the 
count ; l)ecause the law intends that he Imew where the 
taking was made, being himself a party \ dnd so, bv not 
<1emauding his privilege on the writ h^ gave the Court 
seisin of the cause : for, the I-iord mtfst use no delay. 

From these authorities two conclusions follw, and 
these two propositions may be laid down. FilW, That 
before any person is bound to claim conusance, he is in- 
tended by law to have had some legal notice of hiaf fran- 
chise being intrenched upon i and therefore it ts said (6 
be named CON USANCE. Secondly, That irt ordettdbtft 
him from making the claim, there ought iohenomelnphes 
or default in him ; and a time shewn, when hd might havci 
claimed it sooner, after such legal notice. 
Vol. V* Q 
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197^. The Court are now to judge upon this claim, ftnd the 

certificates and affidariti. 

AOAA Let us see then, from ttie facts appearir^g to ibc Courtf 

y» vbether k time is shewni when the law will intend that 

0*aiBA]i{ A. they had Conusance oi^ the matter being within their fran* 

ehise ; and whether any default has been made, and time 

lapsed when the elaim might have been sooner preferred i 

^nd whether the Court was become fully seiied of the 

eause, at tlie tinie whea the claim w«s actually mod^v 

iThe facts are thefto* The assault is sworn to have been 
committed on the ISiik of March iaal« at a public coffee* 
hjsuse in Cambridge : and it is so laid in ttie indictment. 
Ithe indictment was prefened and found, on the ISth of 
April. The defendant O^Meara was matriculated on that 
dily : (it is not material, on the present question, whether 
it was before or a^r the bill was preferred^} Both de« 
iendantB appeared a^t the sessions, m pursiKince of a re- 
ccy^ntzance entered into \xy them for that purpose before 
a jQ^^tice of peace, of the town and county, to answer for 
that assault ^ but thev did not plead. Between that AptiU 
Sessions and the jToUowing midsummer-Sessions, ti war* 
rant is obtained from ine, i^inst the defendants, upon 
the usual certificate of *^ an indictment being found ond 
<^ thut the defeiNilants liad not pleaded." The defen« 
dants thereupon entered intofi second recogni«ance with 
fresh sureties^ ^^ to appear and plead at the next Quarter-^ 
^"^ ^Sessions/' The defendants sued put a certiorari^ tested 
the l&lh eiJune (the last day of Trimly Term,) return- 
able on the morrow of j4lt Soals^ to remove the indict- 
ment ; and entered into the usual recognieance >^ to plead 
^^ to it, , and try it at the next assizes for the county of 
*^ Cambridge^" Tlie defendants appeared at the mid- 
summer sessions $ and, before they made use of their writ 
^ certiorariy inov^d (by their Counsel) to stay proceed** 
injgs on the indictment ;. alledgiag ^^ that the University 
^^ of Oambrfdge liad conusance of it>" Their motion waa 
Vefuse^ : and then they produce the cettiorari. Upo»- 
the bi\i of ifmember^ the warrant of attorney is Hsade, 
^^ to claim conusance.'^ Upon the 6th the conusaaee is 
claimed « and which Is, by the claim, alledged to be cfH 
tee morrow of AU Souh, 

HeVe, then, is legal notice ^' that the offence was com- 
^^ mltted.. and prosecuted too witbin their fraachise^ on 
.<^ the ISth of April i*^ for, it so appears upon the face of 
.{he record ; and therefore is as str€Mig as whore the law 
intends notice from tile writ, where ^e cause of aetioii 
iarises in the cases a)iiuded to. 

The proceedings upbli ibis indictmnt have been Ja 4ie 
usual course, in a court of record, within the ftaffebise^ 
and the defendants ^ere, bound to appear, and liatwer %9t 
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the indictment (if found ogainst lliem) at the April Ses- 
sions. I^i^t it is npt n^GCi^&arj to de(er)TiJne, ^Mha^ tbe 
*' claim should have been made then.''* For, they were 
bound by the sepoiid recognizapcci ^^ to appear and plejidi 
^* at the 3//Awwfr-So55ions :'* ^nl they dljl thpn apr 
pear, and made an ineffectual effort to tajfe adyanta^ of 
the claim of the University against the 'juris4ix:tipn of 
the Sessions. 

Here then is a ttipe i$hewn, i^h^n t|i$ pH^RPP^Prs fn^9- 
ters, and scholars of the tJnircrsit^ ff^ight h ^ve in^dp their 
claini. And there is no pf^tieapg to i»civ that tl|e prose- 
cutor did any vlqI to prejudice th§ Lords of the fr^npl)ixe^ 
or oust tfiem of it colliisively. or use apy ur^fice to pre- 
vent their making (heir claim fn due tinie. B\ii tl)ey 
come too tute. They did not us^ the >yrjt of cer(iqfnriy 
till after tl'eir n)ption upon th^ cjai^n l|ad l^een heard anc} 
denied ; and wl^e)) the claim was in %c( jn)?)de here, the 
Court were in/i/// po.^m^/o/t of the o^use, MPQn t)ie ^yrit 
of certi.rari^ ivhich M^as returnable upop t}ie mt^rgippf 
AU Souls, 

Tl^p CLAIH mi|St he ^I||ALLPWBI> ; 

and 

Th]BB RUIiB dischabged. 
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Trover will 
not Ih* against 
a wharfiuxer- 
for |EOO<?s lost 
but ra<e. [l 
Dnrn. 2P- 
MoHoySOS.] 



AN action of trover was brought by Ilugrh Rossy Esq. 
against John Johnson and Ifitliam Dowson^ for cer- 
tain goods mentioned in the djsc|arati.on. '^ Not guiiiy" 
was pleaded, and issue joined. The cause came on to 
be tried at Guildhall^ before Lord IVIamsfield, at the sat* 
tings after Michaelmas Term 1771: wh^Q the plaintiff 
was nonsuited y subject to the opinioa of th/e Court on the 
foilowing case. 

The goods in question, being the property of Ibe plains 
tiff, were delivered by tfaie captain of a vessel, to tbe de- 
fimdants as Whar^n^ers^ tor the luse and upon the ac- 
cooal of tbe plaintiff, to whom they were directed ; but 
were stolen or lost (,Mit of Iheir possession % and afterwards, 
befione tbe commenjcement »f this adion, were demanded 
by the plaintiff of the defendants ; to whom be tendered [^ S886 J 
tbe wharfege for tha same : but die goods were not de* 
Uvereii to btm. 

Tbe qaestion for tbe opinion x>f the jGaurt was, ^^ vhe« 
^ tber this action will lie/* 

If the Court sliaH be of opinion ^ tliat ibis action wiU 
^ lie.'' then Uie nonsuit i^bii iei aside ; and a yerdict 

Q2 
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entofcd for the plaintiff, for £92. damages and 40/ 
costs. 

M r* Afansfieldy for the plaintiff! argued, that trover 
^ould lie. 

In trover J nothing more is necessary to l>c proved, thaa 
the properly being in the plaintiff; and thai the aelen- 
dant has converted t|iein. It is not neces^ry to prove 
<ir/i/a/ conversion. ' v 

A demand and non^delivery are evidence of a conver- 
sion ; and are sufficient, unlcs^ the defendant can give, 
some hgal excuse (ox the non-delivery. The goods be- 
ing sto/fn or hst is do excu$;e to a wharfinf^ei-, who takes 
them for hire. Isaack v. Clerhy Moore 811. A pawnee 
i$ bound to deliver th^^ goods pawned. 

Mr. Walker^ contra^ for ilie defendants, aycued that 
tliis action of iroi^er coiild not be maiiitainc(i. 7 rarer, 
can't be maintained, unless the defendant uses the. plain- 
tiff^s property as his d^n. Goods may be withholden by 
a person who )ias a lien upon them ; and he in^tanr^d in 
^whk, distresses, and carriers detaining till paid foe the 
carriage. Bare withholding is not making use of them 
as his Own : iEind wilhoiit that, trover vtWi not lie. He was 
not obliged, he said, to maintain ^' that no other action 
^' would lie ;" it was enough for his purpose, ** that 
" the present action will not He." A demand and refu- 
sal is only evidence ol a conversion. And trover will not 
lie for mere negligence, for losing the goods, without any 
actual wrong: And so is 2 Salk. 655. on trover against a 
carrier, for losing a box. 

Mr. Mansfield vigreedy that where a lawful reason 19 
shewn for not delivering the goods, the defendant is not 
to be considie^rrd as guilty of a conversion. But here is 
no lawful reaspn shewn, why they are not delivered : 
and therefore the niere non-delivery does .amount to a 
conversion'. If they are, in fact, lost or stolen ; what is 
thiat to the owner 2 it does hot alter the obligation which 
the defendants are under to deliver them to the owner : 
nor can the owner know what is become of them. 

' 'Lolrd Mansficld declared his disapprobation of 
nonsuits, founded upon objections which had no relation 
to the nferits of a cause. But he^ looked upon it as eata* 
blished upoii principh^s and authorities, that froi?er would 
no/ lie in the present cases ; but that it must be an action 
uprm the rase. 

It is impossible, he said, to make a distinction between 
a wharfinger and a common carrier. They both receive 
the goc^ls upon a conti^act. Every case against a carrier^ 
is like the same case against a wharfinger: but, in order 
to maintain trover^ there must be an injurious conversion 
I'his AS not to be esteemed a refusal to deliver the goodi 
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They canU deliver them : it is not in their power to do it. .1772. * 
It i& a bare omhsion. « 

Mr. Justice Aston agreed that this being a bare boss 
omission, and no evidence of a conTersion, trover wduld v. 

* not lie; but the clear remedy was by action upon the JOUMSo'if. 
case. And he cited I Ventris §23. Owen v. Lewyn; 
jtrhere Hale said, ^^ that if a carrier loseth ffoods com* 
^^ mitied to him, a general action of triroa* doth hot lie 
*' against him.*' 

Mr. Justice Wir«i.Es and Mr. Justice Ashhhr^^t 
ooncucring in opinion with his Lordship and Mr. Justice 

The Court ordered that the nonsuit 
should stand. 



Beck on the Demise of Fry vasus Phillips. Tuesday, 4tb 

THIS was an ejectment tried at (he assizes for the ci(y An assignment 
and county of BmW, on 16th of August I77l,,l)e- ofaieascbya 
fore Mr. Justice BLACKSTONE;.a verdict was found for g^^^^uJ^II^i,"' 
the plaintiff, subject to the opinion of this Court, upon neither s«NUed 

the following case — delivereil, or 

. WiiGam Jones^ Esq. was seised in his demesne as of p*iJ}|J„ 09. 
fee, of a certain garden and summer-house, (which are yioiioy 365] 
the premisses in qucs*ion in this action ;) and being so 
seised, demised the same, by indenture of lease, blearing 
dale 24th March 1721, to one Richard Hicks<^ of tlip sjnd 
city of Bristol, grocer, to hold from 15th March 1721 y 
for 99 years, if the said Richard^ Sibella his wift*, and 
Hannah their daughter, or either of^hem should so long 
live ; under the yearly rent of four pounds sterling. /?/- 
chard Jlich by virtue thereof entered, and was possessed 
of the said term« Being a trader, he afterwards, in the 
year 1722, committed an act of bankruptcy ; and a com- r 2S28 1 
niission issued ; and he was duly declared a bankrupt ; 
and the commissioners afterwards, assigned (he premisses ' 

and (he term and estate of the said Richard Hicks thK^reiUf 
by indenture bearing date the 10th day of January 1722, 
to Robert Jiddtsonj Thomas Etbridge^ and fVilliam r antes* 
^he said Rdert Addison, TbQmas Elbridge, and Wil'iam 
Parnesy being so possessed 0/ tl^e said term, afterwards, 
by indenture bearmg date in tl^e year 1722, aissigned the 
said premisses, in consideration of twentj^ pounds, to Ed' 
ioai-d French, ftf . D. The said Edward trench, by vir- 
tue thereof, entered upon the |\i|pemisses, and was posses- 
t^ of the said term, until the time of his death, /iff- 
chard Hicks and Sibella his wife, departed this life in or 
about the year 1725 : Hannah Hicks is still alive. The 
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177?. taid Edward Frertcti^ In or ahoot th© yea/* 1741, rfcpnrtfd 

this life; havin/s: fir^t duly made and pnbliflhed his Inst 

Btcit "iilll and festnment, and (hereof appointed his wife EtU 

V. zahHh sole executrix. She diily proved the said wiff, 

TniLLirs. and possessed herself of the said temn, as exrcwtfix a» 
nforetaid ; and bein^^ so possessed, afterwards, by i¥riting^ 
under her band, indorsed on the back of the aforesaid 
indenture, the following words, via. " 1 assign irfl my 
** tide to this ffarden, with a large roller equlpiicd with 
, ** Iron, to 3fr. Thomas P^mttion^ for six guineas, rc- 
« ccivcd,4lh A/ffy 1744, ElhnhHh French:' The said 
writinij was neither seakAor delivered by the said Efha*- 
heth Frenehy nor stampt according to law. (The garden 
in the said writing mentioned, is the premisses in ques- 
tion.) The said Thomas Peninton entered upon the pre- 
misses by virtue thereof ; and possessed the same until 
the 22d Fehruarj/ \7i9. Afterwards, the said Thomas 
Peninton, by writing under bis Jiand, indorsed on the 
back of the aforesaid indenture, the words follpwiiig ; 
to wit, ** I assign all cay title to the garden within mei|« 
** tioned to Mr. John JPry, for four pounds sterlSijg, re^ 
*< ceived of him the SSd of February ifiS^ tfiomas 
•« Peninton:' 

The said writing w;is Tiot sealed nor delivered by the 
said Thomas Pentnton^ nor stampt according to law, 
(Ttie garden therein nientioncd is ttie premisses fn ques- 
(lon in this adion : the said John jFVy, is the Jes$or of 
tlie plaintiff in this action^) Tlie fS^i&John Fry imnjrc- 
dialejy thereon entered into and possessed the s^tne, un- 
til tbe year 1756. Elizabeth Freneh departed tliis life irf 
the year 1749 ; haying duly made and published her last 
win and testament. 'and tliereof appointed John Seafyy 
executor; who duly proved the said wiH, but uever en- 
tered upon the premisses in question, nor ever possessed 
the same, nor did any acts of ownership thereto relating^ 
until the time of his death, whicli happened in tlie year 

[ 2829 ] 1760. The said John Seafj/, on the 19th da;r of FebrU'- 
arif 1760, duly made and publi&hed his last wiH an^ tes- 
taineot, and tliereof appointed his .sons, John^ William^ 
and Edwardy executors. John only proved X)^^ will^ and 
took upon himself the executorship of the .$aid estate 
and enects. The said John never entered upon the pre- 
misses inqruestioQ, nor ever possessed hm^tMxn mry man- 
ner thereot, or did any acts of ownership thereto relating. 
John Fry ^avis vp tne possession of the said prcnusses in' 
fhe year 1756. And tiiereujion the salid ffitliam Jokcs^ 
being seised tbeneof in .manner aforesaid, entered upon 
and demised the said premisses to tbe said Thomas Phil* 
Upsy from fh^ S4tfa day .of June then next enstiiYie> fc^ 
99 years, If the said Thomas Phillips j Maryii\% wife, and* 
John Humphries^ of Bristol^ book-keeper, should so long 
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live, under the yearly rent x>f £i. sterling. The said 1772* 
Thomas Phillipsy by Tirtue thereof entered^ and was pos<» 
sesaed thereof, and hath continued in the possession bbck 
thereof ever since until the present time. The said v« 

Thomns Phillips is the defendant in this action : and he ruiLLipa* 
hath, at a very great expencei improved the premisses^ 
by sundry buildings thereon, erected ; so that the same 
are beconle of the annual value of ^27/ 

That on the second of ^;irtf 1770, the aforesaid John 
Seatj/^ executor of John Stalf/^ deceased, who was the 
executor of the aforesaid Elizabeth French^ by in^len* 
tures of that date duly ex<^cuted under his hand and seal^ 
assigned all his right and interest and estate in the pre- 
misses in question, id the said JoAti Fry ; the said defen* 
dant Thomas Phillips being at that time ia possession of 
the said premisses m manner aforesaid ; the said John 
Fr^ having not been in iiosscssioa thereof since the year 
1756, as aforesaid ; and the said John Sealj/ havinig never 
Entered thereon, or any ways possessed the same* 

The said John Fry^ on the said 9d o( April^ demised 
to the plaintiff; who entered, and was possessed. And 
the defendant ejected him, as in the declaration meii«> 
tioned. And thereupon a verdict is found for the plain- 
tiff, subject to the opinion of the Court of King's Bench, 
^' whether any thing passed to the said John Fry^ by 
^^ the said indenture of assignment of the said John 
^^ Setdy^ made upon the 2d of JprU 1770, in manner 
'' aforesaid/* 

This cause had been formerly before the Court, «o long 
ago aa on Pridai/ SSil November 1770, upon a former 
fiUte of the case, which ittcluded tlie evidence given of 
the commission of bankniptcy. It was tbcfi argued by 
Seijeant Borland (at the plaintiff, and Mr. Hohhouse for 
the defimdant : and the argunicntturned upon two points, 
Jat, ^^ whether the evidence stated was sufficient to prove [ 3S30 j 
^' the commission ;" 3dly, '^ whether uny ''thing coukl 
^f pass to fry, by the assignment from the executors of 
'^ J^nsMcA.'^ And the Court, being of opinion with the 
•defendants counsel, on that ailment/ ^^ that tlie cvi- 
*^ dence was not sufficient to prove the commission,'* or- 
dered the fiestea to be delivered to the defendant ; Lord 
Mliui«#tiCr« then observing, that this determination upon 
the first point served the counsel the trouble of a long 
amd latmed aigtnnefit xm the aeeoad. 

H tfwevwr, ia the eveat, it happened not to have this 
^j?ct l*«r, a flew qectmeat b^g Ivroughti and a wfm 
«wettiiled, (aaoiely, the tae alwveniienitioncd,) it cawe 
cm again before thit Conii im PrUay^ IMk Mrcemh^ 
1771 ; and was argued by Mr. AbyfoMbr the phUtitf^ 

" JAr. JMkoustffX At defendant* JUm ^slj question 
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1772. .th«!t was " whether any thing passed to Fry by the ia* 

** Henttire of assiirnment." 

BCCK For the plaintiff, it was urged, that in an ejectment 

V. there is no need to have recourse to a right of entry. 

FbiL«.ips» Besides, here t\^e interest is a chattel real. There was a 

[3 Vi >. iM. poiisesfvion in John Senljf the assignor, sufficient to enable 

^ ^' *•-■ bini to convey. Smartly v. ffifihms^ 3 Lev. 388. Fry 

bein&f tenant at will to Mrs. Frertrh^ could not dispossess 
his lessor. Pousley v. Blackman cited in 1 Burrow. Hi. 
But even supposing and admitting that there was no con« 
strurtive possession in John Sealit the assignor, yet there 
was* no ouster or di.<passession of him; and )irithoi]t an 
actu:il ouster or disp^Kssesston, his assignment is not inva-' 
lidnfed. BrurrioH v. Rahisfotdy Cro. EHz. 15. 

For the di^femlnnt, it was objected that nothing could 
pass to the lessor of the plaintiff, from John Seafy the 
assignor ; he beiiisr out of possession . Co. LiL SiO. £><i- 
lisonBl. Cro. Efiz. 15. Bruertonv. Rains ford. BUtn* 
dcif v. Rau5:h^ Cro. Car. S02. Smartle v. Williams. S 
Lev. S87. and I Salk. 245. S. C. Stephens v. Uankamy 
3 Lev. 31^. and 4 Mod. 48. and S/.tif/?er 300. and IfoU 
263. Therefore aright of entry not being assignable ; 
and this being only a right of entry ; this assignment is 
void. I /.en/. 166. I Anderson 66^77. Plotsden S\f 
87,88,89. Dyer 74. pi. 19,20. Co. LHtleton 369. The 
ancient mode of ejectments, sealing the lease upon thd 
land, shews the necessity of possession, as well as of a 
right of entry. And even now, upon a vacant possession^ 
the lease must be sealed upon the land. Here, the ahsig- 
nor had, at most, but a right of entry. It is true, that 
by the first indorsement of the executrix, Penin'.^n be* 
came tenant at will ; and his possession was, by construe* 
ticm of law, the possession of the assignor. But a tenant 
^ 2831 3 at will can't assign. Co. Lit. 57. § Jio. Jbr. 46. Cro. 
Car. 302. Bhi/tdeny, Baugh. Powsley y. Blacfcmanj Cro, 
Jac. 266. W hether the doctrine of election applies to this 
case, or not, it is equally against the plaintiff: so, whe* 
ther he was ousted, or m {{ossesgion. Here has been a 
space of 20 years, without any act of ownership. There- 
fore he can't elect to be in possession : both his entry and 
his action are gone. He is too late to make any etecUiHiy 
in point of time : above 80 years have run, since the ooa« 
strnctive ouster. 

In reply, it was observed (amongst other things) thai 
no acquiescence can amount to a disseisin, which is a 
tort ; and that there must be an adverse possession. Is 
bring it within the. Statute of Limitations. And it was 
said, that this deed was rather a confirmation of Fry^t 
inchoate right, than an assignment, 

I^d Mi^srisiib— If you go upon the eleclioB, 
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the bircumstinces are material. Where you have the 1T7I. 
rigiit possession, you are not disseised. If you arc re- 
duced \o\ a ri^ht of action, that is another thing. A ma- beck 
terial part of this case is not stated; vii. '* why Frt/ gave v. 

up the possession in 1746." I wish this to be stated; phillips; 
and the considertUion upon which he did it. 

it was answered, that it was apprehended at that time, 
*^ that the cestui qui vie was dead/* though she was, in 
fact alive. 

Lord Mansfield — That ought to be stated or 
found. Fry had the whole right; If he gave it up by 
mistake, he ought not to be bound : if he received a con'' 
Merationy he ought to be bound. 

Adjourned till Tuesday, 

On which Tuesday^ 19th November 177!2, 

Lord Mansfield told the Counsel, that a point 
had occurred to the Court, which had not been mentioned 
in fbc argument! which was this. If the indorsement by 
the executrix carried a legal interest in the term to Pc 
ninton from Elizabeth French; and Peninton*s indorse- 
ment to Frjj had a like effect ; then Fry had the'wHoIe 
lease in hini : and by the Statute of Frauds, it may be 
assigned by a * note in xmiling. And such a note in wri- ♦ v. r).Q. «. 
ting needs not to be either sealed or delivered or stampt, <'-3.$3. 
as a deed must. And his Lordship mentioned a case in t*^""^*" ^^^-1 
the Common Pleas, in TrirMy Term 1736, 28 ^ 29 t?. -^.^ 

2. between Farmer^ on the demise of Earl, and Rogers: '-'c^''. 

in which, Mr. Justice Aston said he was concerned ; and [ 28S2 j 
that it is reported in a book published by the present Lord 
Chancellor. -It is also reported by Serjeant Wilson, in 
his 2d Volume, pa. 9,6* He says it was resolved, " tbait 
** it appears by the Statute of Frauds and Perjuries + v «3*- 
that a lease " for any term of years may be created by ^ * ^ 
** writing, without deed ; and that the same may be sur- 
•* rendered by deed, or note in writing. And the Court 
'* held that there was no occasion for any stamp-duty 
** upon the note or indorsement, it not bein^ a deed." So [Vick tiroitit 
in the present' case, the leffal interest in this term might ^j"*"^*?^' 
\x assigned by a note in writings 

Mr. Justice A^ox was of the s^ine sentiment. 
ElizabHk French, bv writing undtr her hand, indorsed 
oil the back of the indenture^ assigned to Penirficn. This 
writing was neither sealed^ dcliver^d^ • nor stampt. Pe^ 
itt /i/oM entered^ and then assigned in the sam6 marnier io 
Fry, The executor of Elizabeth French bad nothing to ) 

convey- 

Lord Mansfield — The Court must take Wt 
whole of what is stated iii the case : and upon the wh le 
of the case, the plaintiff has a right. Therefore Irt it 
liiand ia the pner for the nesit paper*dav : aud if Mr. 

VbL.y- R 
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1771. ff.obhouse desires to argae it, bo will be at liberty to do 

On wliich day {Tuesday 4lh Fehtuary 17 7S^) Mr. 

Hobhnuse being ill,, it was adjoarnrd. 
•Mr. Justice Willes mentioned the case of Har^ 
her and Others ngainst Birkbeck and Others, TV. 4 G, S. 
43. i?. an/f 155Ttl5aS. 

On 7th February/ 1772, the cause standing in the pa- 
per ; and Mr. Hobhouse not being rume to town, nor 
any other Oouhsel. desiring to argue for the defendant. 
Mr. Justibe Willgs and Lord Mankfibld ob« 
served tliat the laist noentionedcase cited from my 3d Vo« 
lume, pa« 1557, and 156S. (which wa? a question about 
an unstamped writing signed by a persun who had no iii<« 
tcrest in the Soil*, for the purpose of digging and search* 
ing for lead-ore,) did not contradict their .present opinion 
^^ that the assignment tiow in question was sufficient^ 
^^ thou^ neither sdaled^ delivered, or stampt^^ 
Thb Cdont therefore ordered the 

PosTEA to be delivered to the Plaintiff^ 
[ 2833 ] Note— 

- I bave reason to tbink.that the objection meant to b# 
urged oir behalf lof the def^^ndant, was, ^^ that the assign^ 
^^ ment '^ught'to ha>ve been by deed; and that such 
^' deed: ought to have t>eeJi stampl/* and that his owi| 
Coufesel w.ek« notreallydf opinioa that the objection 
ought (o pi;e vail, r ■ ' - . '\ 



Tnesday,liUi 

la «n action 
^iii..#afii.for - 
usary» tlie de- 
claration mav 
be i^nrnded by 
redeeming the 
sum J^at. 



[Sec f Dam. 
7.i8 6 Dnm. 
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MacEj qui tam*, &c. tersus Lovett. 

npHIS was a qui tarn action on the Statute of Usury. 
•*- The Vecord :had been niade up reddy for trial, iii 
Trimt)/ Term last : but it was withdrawn by the plaint 
tiflr^ attorney, upon his discovering a 'mistake in thede< 
chrration, rcspeclui^ the sum lent. 

*Two counter motions had been made, in the former part 
of this term; m. the defendant had obtained u rule to 
shew cause why judgment should riot be entered for him, 
as in case of a nonsuit; aadthe plaintiff had obtained a rule 
ibr the;dcfendant to shew cause why the declaration should 
"not beam^nded; The amendment prayed was in the sum 
lent ; namely, to alter it irom £100; to j£88. For, the 
defendant was charged by the declaration, io have taken 
12 per ten/.' upon jgiOO. whereas, in fact, only £88. watt 
vactuallypaid. 

Cause was now shcwln, upon both the said rules. 

As to the amendment-^— 

Mr. D laming and Mr. Mansfield j on l)ehalf the defen- 
dant, argued' against it. They said, it was making a 
jiecp thdrge :. it was to alter th^ quatUttm of: the sum al^ 
hedged to be lent. 
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It i« a new offence: the penalty is varied. The sole 
object of the application is in order to get rid of the pro* 
tection of time so necessarily given in actions of this kind. 
They cited a cAsc of Hodges v, Teale; (in which i( |ras 
said, that Mr. Mansfield vras concerned j) as being like the 
present case, only after trial ; "where Mr. Norton moved 
to amend, in a qui tarn action, against an attorney, and 
i¥a8 refused, because it . wafiTa new chirge and materially 
chnnged the oft'ence. 

Mr. Wallace^ on behalf ofthe plaintiflf, argued in sup- 
port of this rule for amendrticnt." 'It isamendable, whilst 
in pH|)cr. We withdrew our record- It jias nei^. been i Sg5| 1 
tried: and till a verdict, it is not consid^rea as.jbeipg 
upon record. The case of Bondfieldj qui tam^ and' Miller^ 
Mich, \ Geo. 8. B, R. (v. !«/<?>' Vol. S. P. »09»:)1ui^re. 
cisely this case. Here, the p^ursoab the wp^, f^ ^fore ; 
the penalty is less. , , , .....••,. ^ 

Lord Mans YIELD vras not in Court. 
Mr. Justice Astoh stopped JVfr. tVaUace ; the 
Court being satisfied that in this. c^Ej^'tbemnm^inent may 
be made. The Court have gone,ja gre^t^^f^^^'^ A^o^ 
amendments, towards the attaiiimeht of justice, TJiej 
Jiave amended in cases "where the limited time o^brin^!hg 
an action wQuld run i^atnst the plaintiff, i^ he^ wi[>re ta be 
put to bring a new one :. so-^ajiihe case o^tb^^oDucbest 
of Marlborough v. Tftdmore, Xh^tp^ U uio^ distjbdcUpn be« 
tween qui torn actions^ and ciVil actions^ wherQ aaaii^^nd- 
ment at common law is applied for. The Court WonH 
alter th^ charge, ind^^/ ^iil Ibe ameudaienl hue prayed 
vriU not do that: it is only to. a|||^r.the. suiuo^ gg^QQi 
iiito a less sum of J^8, And tne pehaityr will Qppge* 
quently be reduced. Bond, qui taniy v. ImUer^ was Uke 
this case« However, the amendment mi}]9t be upoii p8i;y« 
ment of costs. • i . > * 

"Mr. Justice Willes concurred. And he like- 
wise observed that it was to lessen the sum, not to-increase 
it. It is a mere slip. The Courts are now liberql in per** 
mitting amendments. ■ Brmd and filler is like this case : 
but the attorney's case that has been mentioned, where 
Mr. Norton^s motion to amend was refused, made a new 
cause of action : one of the charges against him was upoq 
one Act of Parliament ; the other, upon another. 

Mr. Justice Ashhuust (who was just now gone 
out of Court) had left (Mr. Justice Willes said,) with 
Mr. Justice Willes, his concurrence in the same opi- 
nion. 

Per Cnn' — Rule for ti^e amendment 
made absolute. 

The End of Hilarj/ Term 1772, 18 Geg. 3. 
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k NOTRER GEKtLCM AN having lately undertaken tlie 
-"^^ like task of publbhlng '^ Reporis of Cases ad« 
^^ judged in the Court of King^s Bench i*^ and having 
already printed a large folio volume of them, beginning 
vrith this same Easter Term 1772, \2^ Geo* 3, and ending 
ivith and including Michaelmas Term, 14o Geo. 3 ; and 
having expressly declared in his preface, ^^ that he has d 
** second vdlnme preparing for the press ;'* a decent op* 
portunity is thereby given to roe, of retiring! whichf 
perhaps, I ought to have done much soonen However^ 
it will be reasonably expected from me /loer^ that I should 
take iBTorace'^ hint, ** Solvere* senescenlem equum/^ and 
conclude this fifth volume of my Reports, at the point 
of time where Mr. I^Jfft begins his first voluilie. And I 
am the more desirous of embracing this opportunity, lest 
I should seem, (if I were to proceed further,) to set my« 
self up as a competitor with any other Reporter : which 
is as far from my intention, as it is from my inclioiation^ 

* Sohe senescentetn tnaturi sanus equum^ ne 
Peccct adextremum ridendus, etiUa ducat. 

Epistolar. Lib. Ep* I. Ad Macenatem* L S, 9« 



THE END OP THE JFIPTU VOLUME. 



Vir. HueUUn, Prmitr, ti^id'Ceuri, DnffiAi-itm, Umtmu 
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513 
514 
510 



Easter Term,1758, 31 Geo.^. 

Rex r. Richardson 517 

Rex r. Mary Mead 542 

Rex r. Wright, clerk, 543 

Rex V. Inhab, of Bank Newton 545 

Rex r. Peach, et al. 548 
Carleton, ex dimiss. Griffin, v. 

Griffin 540 

Rex r. Young a!id Pitts, Esqrs. 556 

Rex r . Inhab. of Macclesfield 564 

Rex t?. Bishop of Durham 567 
Rex V, Peters, et al. or Cavil t>. 

Burnaford, et aU 568 

Rex r. Collingwood, Foster, &c. 573 

Calloner r. W alker 574 
Rex V. Inhab. of the Tj-thing of 

Milland 576 

Johnson v Houlditch 578 

Hutchins v Chambers, et al. 579 

Rex r. Inhab. of Caverswall ^ 501 
Baldwin, et ux. v. Blackmore, 

Esq. 595 

Thomas v. Powell 603 
Dearden, assignee, &c. v. Uol- 

den 605 

Trinity Term, 1758,31 Geo. 2. 

Rex r. James Clarke, Esq. 606 

Wilford w. Berkley 609 

Rex V. Little 609 
Doe, ex dimiss. Hitchings and 

another v, Lewes, Esq. 614 

' Rex V. Inhab. of Painswick 621 

Cottingham v. King 628 

Rex V. Earl Ferrers 631 

Rex V, Thomas Dawes 636 

Rexv. Andrew Ressell 637 

Rex V. Davis 638 

Chesterton r. Middlehurst 642 

Rex V. Florence Hensey M. D. 642 
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NAMES OF THE CASES 

CONTAINED IN THE SECOND VOLUME OF THESE REPORTS. 



Michaelmas Tbrm»17589 
32 Geo. 2. 



•D EX V. Athay, Esq. 
Rex V. Fielding, Esq. 

t'omp V. Ludvigson 

Brucklesbank v. Smith, Esq. 

Michell V, Cue et ux' 

Basket! and Baskett Adminis- 
trators v. the Chancellor, &c. 
of the University of Cam- 
bridge 

Dr. Burton t?. Thompson 

Aslin V, Parkin 

Heytyn, et al* v. Adamson 

Bex V. Mallinson 

€k)ss and another v. Withers 

lidem v. Eundem 

Hawks V. Crofton 

Lucas ex dimiss. Dr.Markham, 
et al', V. Dr. Wilson 

Rex r. Inhab. of Shenston 

Rex r. Earl Ferrers 



Paob 
653 
654 
655 
656 
660 



661 
664 
665 
660 
679 
683 
ibid. 
698 

701 

ibid. 

703 



Hilary Term 1759, 32 Geo. % 



V, 



Doe, ex dimiss. Odiame 
Whitehead 

Lamego v, Gould 

Tudway r. Bourn 

Rex V. Fieldi!ig, Esq. 

Douglass, widow and adminis- 
tratrix, V. Yallop, Esq. 

Rex r. Mayor, &c. of Liverpool 723 

Bftiley r. Dillon 736 



704 
715 
716 
719 

722 



>l^Adft 

Rex r. Mayor, &c. of Doncas- 

ter 788 

Rex V. Hartshorn, et al* 745 

Chauvet and another v. Alfray 746 
Williams v. Rougheedge 747 

Rex V. Gwynne, et al' 749 

Rex V. Inhab. of Westbury . ibid. 
Cooke V. Peter Sayer 753 

Alder v. Chipp 755 

George ex dimiss. Bradley et 

al', V. Wisdom 756 

Rex w. Roger Phillips 757 

Cox V. Hart 758 

Easter Term 1759, 32 Geo. 2. 

Rex V. Inhab. of Shenston 760 
Rex V, Barnard Schiever, a 

Swede 765 

Rex V. Pigram 766 
Strong, ex dimiss. Cummin v. 

Cummin, and another 767 

Comwallis v, Saverv 774 
Ballard and another, Chamber- 
lains of Worcester v. Bennet 775 

The same v. Clement ibid. 

Rex e. Richard Waite 780 
Rex «. William Lewis, capital 

burgess, &c. of New Radnor ibid. 

Foster v. Snow 781 
Rex V, corporation of Wigan 
•»orRex v. Curghey, Esq. et 

ar. 982 

Rex c. Benjamin Cox, Esq. 786 
Rex V. Inhab. of Nether Hey* 

fo rd 7 W 
S2 



A ChTonoIogicst Table,&c. 



TfliKiTrTERM, 1759, 
32 & 33 GiuO. 2 

fiex r. Beardinore 792 
Rex r. Mayor and Jurate^ of 

Rye ' 798 

Prisoners' case 799 
flex Vm Robert Robinson, clerk ibid. 

Rex r . Robert Pamell 800 

Astley, Bart. v. Younge, Esq. 807 

iffand V. Barnard 812 

Svmes «. Symes 813 
C^ppeudale v.Bridgen, and ano- . 

.filer. 814 

CoHint, sen. v, Collins, jun. 820 

Wilson \f. Day 827 

Rex V, Boyall 832 

ftex ». Cowle 834 

Rexv.Bootie 804 
Case of tbe poor prisoners on 

the common sioe 867 

Michaelmas Term, 1759, 
33 Ge( .2. 



Rex V. Corporation of Carmar- 

.then 
Rex v: Inhab. of St. Matthew's 

Bethnal G^(^en 
^Goodman et al', r. Goodright, 

lessee, &c. 
'Hun^t, and another, r. Earl of 
' Winchelsea, et al\ 
Luke, etar «. Lyde 
Morissett r. King 
Rexv. Master, &c. of the com- 

pany of Surgeons in Lomlon 
Rex V. Inhab. of Preston, near 

Faversham 
CoUins V. Gibbs 
The Insolvent Debtors Case, or 

Young ». Diego Aimes 
Rex V. Inhab. of Fulham 

Hilary Term, 17G0 
33 Geo. 2. 

OardiiKer v. Croasdale 
Rex V. Benjamin Bntg>e»s 
Rexv. Inhab. ofHitcham 
Strong,, clerk, «. Teatt, lessee 

ofMervyu, et al', 
Stotesbury v. Smith 
Rex V. Inhab. of Wcyhill 
Rex V. Spragg and another 



809 

870 

873 

870 
882 

692 

897 
899 

901 

902 



904 
908 
910 

912 
924 

928 



poTcroft et aV, assignees of 
\Villiam Satterthwaite a bank- 
tupt r. Devonshire, et al*. 931 

Rex r . Turkey Company 943 

Easter Term, 17ft), 33 Geo.5. 

Fletcher v. Henbiiigton 944 

Rex t>. Inhab. of Christ Church 946 
Johnson -and anotlier, assignees 
. ofHargreaves, a bankrupt, 

t).^m'ith, widow 960 

Martin ex dimiss. Weston r« 

Mowlin 969 

' Rex r. Benfield and Saunders 980 
Rex V. Inhab. of Kniveton 986 

Rex V. Inhab. of Berwick, St* 

John 988 

Rex r, Vandewall, Esq. 991 

Rex t?. John Spragg and ano- 
ther 996 
Rex v. Turkey Company ^or ': 
(rather now) Rex v, March, 
deputy governor of the Tu i - 
key Company 999 
Moses V, Macferlan 10G6 

Trinity Term, 1760, 
33 & 34 Geo. 2. 

• * 

Crawford r. Powell 1013 

Oldknow V, Wainwright or Rex 

V. Foxcroft 1017 

Trapaud v. Mercer 1022 

Nedriftbv.Hogan 10^ 

Maxwell r. Mayer, Esq. 1020 

Rex r. John Spragg and his 

dau;;liter I02!r 

I ancaster t). Thornton ibid* 

]\tOultby V. Uirhardson 1032. 

Ferguson vt ux r. Cornish ibid, 

Hewbon r. Hrown 1034 

Hex V, Inhab. of llitcham 1035 

Rex V, Pemberton ibid. 

King's Bench Prisoners v, Mar- 

shalsea Prisoners 1037 

Rex V. Pearson 1059 

Margaret Hutt's Case, or Rex 

tJ. Bowmaster and Epworth ibid. 
Rex r. Moreley lOlO 

Fex V, Osborne ibid. 

Rex r. Reeve ibid. 

Rex «. Norris ihid. 

Rex t7. Blooer K^ 



of the Nanrejrrof the Cases. 

Pao« Easter TfcBM, 1761, 1 0ko,3. 

Doe ex ditniM.* Rurt r. Roe ICfiO Paob 

Ilutchiii:! V. Kenric*ir 1048 Zouch, ex dimisft, Wo6lston 

Ihlls, et al' t\ Keiuick ibid. - r. Woolston, et al' 1136 

' * ^ i- Rex v. Sir WiUoughby Aston, ■" 

Michaelmas Term, 17C0, Bart, "and John Dodd, Esq. ' ': 

1 Geo. 3. etal' 1M9 

Bevan w. Prothesk * ll^i 

Rex V. Occupiers of St. Liike*8 Jiiteveiis v. £vans,ct aV ' ' 1133 

Hospital * 1053 Small, ex diniiss. Baket' t;. 

Coodtitle. ex diTniss.Bridge8 et Cole and Skinner . ~ ' ll{i9 

al*. r. Ihike oi* Cluindoi 1065 Rex r. Palmer and Batne,£sqrs; 

Palmes Robinson, Esq. t7. Bland et al* ^^$ 

Spinster, administratrix de Rex p. Vipont, et ar lltfft 

. bonis non of Sir John Bland, I^wis and another o. Rucker 1167 

Bart, 1077 Rex r. Bell • 11*3 

Goodtitlq,ex dimissPaul, Esq. 

t?. Paul, spinster 1800 Trinity Te^m, 1761,1 Geo. 9, 

Bodily r Bellamy, 1094 jj^^^ ^^ ^j^j^^ Lacas d. Ful- 

Bondheld, qui tarn, &c. v. ^^^^ 1197 

« ^v Vr"" V 1? 1 J2S I'en"' ^^ <i>«^iss» Tyrrd, et •!'. 

.>!ir William \ea ». Fouraker 1009 ^ Denn 1181 

Rex V. Peter Wright, Robert r^^"^^ Darbyshim 1182 

\ossetal. ibid. Ounpbell, £sq, tt^ Cumming 

Doe,^x dimws. Long, v. Lam- ^^ ^^^^^^^ «5 jigy 

„ '"§^ I « , r? iiV2 Kickleson r. Croft 118* 

Haward v. Bankes. Esq. 1113 ^iex v. John Morris 1188 

TT rr^ ^ /-. 1^0v»» Esq. executor of Enys 

Hilary TEttM,176l, I Geo. 3. ,,. Dounithorne, executor of 

Donnithorue 1190 

Rex ». Turlington 1115 Rex r. ^Valter E;le, Gent. 1197 

{uprightly, ex dimiss. Collins r. Hamilton v. Mendes .. 1108 

Dunch 1116 Rex r. Perrott 1215 

„Rcx r. John Gardner, Esq . \\\l Edie and another v. East-India 

Hallet, Esq. et al'. r.Eabt-ludi% Company 1216 

Comjiany 1120 Baskerville r. Brown, et ^ 

RexinJolin Perrott IIM contra 1229 

Rex V. Whcally ^ 1125 Sir John Astlcy, D«rt. tj. 

t Rex r. Dunnage 1130 Young . . .1232 

pelwyn, Ksq. e. Selwyn, widow. Rex r. Hiy:'>inson > .ibid. 

ciar. J131 ^"^ . - ..J 
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A 

CHRONOLOGICAL TABLE 

OF THE 

NAMES OF THE CASES 

CONTAINED IN THE THIRD VOLUME OF THESE REPORTS. 



Pa6S 

Michaelmas Term, 1761, Rex u. Hamilton, 1313 

2 Geo. 2. Maxwell v, Mayer 1314 

Paoe Rex V. Inhabitants of St. Deve* 

gULSTON V. Norton 1235 . reux 1317 

Stevenson V. Snow 1237 ©.Williams, ibid. 

Morris V. Pugh and Harwood 1241 v. Davis, ibid. 

Wnght, ex dimiss. William . ». Bay lis et al.' Justices 

CTymer v. Littler et al'. 1244 of peace for the City of Glou- 

ReK V. James Wheeler 1256 cester, 1318 
Roe, ex dimiss. Duke of Bol* 

ton V. Grantham 1259 TttlNiTY Term, 1762,2Geo.3. 
Medhurst V. Waite ibid. 

ilex r. George Scott, and Ed* Colebrooke v. Dobbs 1319 

ward Hams 12G2 Rex v. Rispal 1320 

Hart, qui tam, &c. v, Haw- 

HiLARY Term, 1762, 2 Geo. 3. kias 1322 

Rex V. Sir Thomas Harrison, 

Bex V, Barker et b\\ 1265 Chamberlain of London 1322 

Rexv.Heydon and four others 1270 Rex v. Plunket, Esq. 1329L 

Churchwardens of St. Saviour's, Rex v. Inhabitants of Stock- 

Souihwark, v. Smith 1271 land, 1330 

Stephenson, Gent. r. Hill 1273 Rex r. Harris, et al.' ibid. 

Centon V. Emblers, executor of Rex v. Pitt, 1335- 

May 1278 ■ ». Mead, ibid. 
Appleton V. Smith 1282 

loijle t?. Wordsworth, et al.^ 1284 Michaelmas Term, 1762^ 

Sone r. Ashton 1287 3 Geo. 3. 
Fairrclaim, ex dimiss. Fowler 

et al.' r. Sham-title 1290 Governor and Cfompany for 

Bex t?. Hey don, Head and smelting down Lead, &c. r. 

Roper 1304 Richarclson, Esq. and others 1341 

Beavely ft. Mainwaring, Esq. Bird r. Randall 1346 

Walker etal.' 1306 Pricev. Neal 1354 

Rex V . Clarke et al.' 1308 Trott, qui tam, &c. r. Welch 1857 

Bex V. Inhabitants of Michin* Rex r. Hey don 1350- 

Bampton 1308 Hunt r. Coxe 1360 

Wilson V. Ducket 1361 

Easter Term, 1762| 2 Geo. 3. Rex v. William Clarke 1362 

Fisher t). Prince 1363L 

ftftKV^Smollet 131& Rex v. Whiteari et alt' 1366^ 



A Chronological Table, &c. 

Hilary Term, ^1763, 3 Geo. 3. Hilary TfifiM, 1764,4 Geo. 3. 



PiMB 

Howard, widow and another 
executors v, Jemmet, exe- 
cutor 1368 

Eastbr Term 1763, 3 Geo. 3. 

Bonafous v. Rybot 1370 

MoQcaster v. Watspn, et al.' 1375 

Rex V. Barker,.et al.' 1379 

Pluiner, spr. r. William Mar- 
chant, adrainistrator of Peter. 
Marchant 1380 

D'Ayrolles, Esq. v. Howard 1365 

Rex V. Corporation of West 
Loe 1386 

Rex r. Thomas Haydon 1387 

Palmer t?. Needham 1389 

Le Breton v. Braham 1389 The King v. Philip Carteret 



Paoc 

Harris, executor v. Jones 1451 

West V. Radford 1452 

Rex V. Inhabitants of Salford ibid*. 

Rex t;. Bankes, Esq. et al.* ibid. 

Tullet V. LiAtield 1455 ^ 
Rex V. JuHtices of Peace for 

the City of London 1456 
Rex r. Inhabitants of Winter- 
Bourn 1458 
Rex V, Inhabitants of St An- 
drew's, Holbourn, and St. 
George the Martyr 1458 
Rex V. Lyon 1461 
Rex r. Sir Edward Simpson 1463 

East er Term, 1704, 4 Geo. 3. 



Trinity Term, 1763, 3 Geo. 3. 

Rex V. Showier and Atter 1391 

Bates V. Gamble 1393 

Glover v. J3lack 1394 

Mayor of Yarmouth r. Eaton 1402 
Stephen and another v, Coiitor 
' and another 1408 

Lade, Bart, v* Holford,£sq. 

et ux,* et al,' 1416 

Brown v. Chapman 1418 

Woolmer and anoth«r v. Muil- 

mau 1419 

Rex V. Dr. Harris 1420 

Combe, Esq. v. Pitt 1423 

Rex V, Sir Francis Blake Dela- 

val, William Bates and John 

Fraine 1434 

Rex V. Burbage 1440 

Michaelmas Term, 1763, 
4 Geo. 3. 

Ri^ht on the demise of Francis 
Basset, Esq. v. Thomas and 
another 1441 

Rex V, Inhabitants of Titch- 
field 1447 

Je\ifhii\g8 V. Martin 1447 

Rexy. Inhabitantscf St. Peter's 
in Dorchester 1448 

PttUen V. White ibid. 



Webb, Esq. the same against 

the same, 1468 

Marder, et ux.' v. Lee' 1469 

Rex V. Hobotham 1472 

Soulsby v. Hodgson 1474 

Rex V. Smith 1475 

Hodgson V. Richardson 1477 

Rex V. Inhabitants of Open- 

shaw 1477 

Triquet and others v, Bath, 

Peach and another v. Bath 1478 
Cracraft r. Gledowe 1462 

Rex V. Inhabitants of Leeds 1484 
Rex t\ Latham, et al,' six of the 

In-burgesses o? Wigan 1485 



Trinity Term, 1764, 4 Geo. 3. 

Swift, ex dimiss. Neale,et ux.' 

V, Roberts 1488 

Francis u. Wyatt 1498 
John late Bishop of Lincoln, 

now Bishop of Salisbury v. 

Wolforstan 1504 

Reedv. Cole 1512 

Rex V. Le Chevalier D'Eon, 1513 

Grant v. Vaughan 1516 
Rex ». Justices of Peace for 

Wiltshire 1530 

Baddeley ©. Leppingwell 153SL 
Biddleson, Esq. administrator 

V. Whytel, Esq. 1545 

W^ilson and another v. Smith 1550 



,r 



A Chronological T«ble, Sid, 

Paab Fags 

Barker, H A' v. Birkbeck, Gates, ex dimiw. Markham v.- ■ 

^al.' 1^56 Cooke imi 

Mylork v. Saladine 16<j4 Brijjht v. Furrier 1687 

Rex V. Philipps, Lucas, and Rex ». Samuel Dixon ibid. 

^i^son 15C4 Sucman v. Shelleto 1688 

Butterworth 4nd Barker c. 

Michaelmas Tbrm, 1764, Walker and Waterhouae 16€9 

5 Geo. 3. '' Money, WatsoQaodblackniore 

t;. Dryden Leaiph 1602,1742 

iViiider V. Watson and another 1566 R^^ v. Inhabitants of Burton 

Walker v. Perkins, adminiitra- Bradstock 1604 

tor' 1568 Rex t»^ Righton, Eaq* ' ibid. 
Rex ». Baptist Rehord 1569 

Evans, ex dirai: 6. Brooke, Burt Trinity Term, 1765,5 Geo, 3, 

t>. Astley, Esq. et al.* 1570 i 

Silk V. Rennet, un, kc. 1583 Rex t. Edmun4 Tlrirkell ' 1<5?Q 

Rawes, executriy. tj. Saunders 1584- Rex r. Osborfi 1097 

Combe, Esq, F. -Pitt 1586 Rexc.Eundera 16061 

Oulton, jun. r. Perry 1602 Rex *. John Storr |bid. 

Mcnetone tJ. Athawe$ 15«2 Goodright. ex ilimiss. Tyrrell 

Swann v. Broome 1595 wid. v. Mead and Shilson 1703 

Rex V. Atkynfi 170G 

Hilary Term^ 1765, 5 Geo.' 3. Bex ». Gillet 1707 

Salvador r. Hopkins ibid. 

Timmins v, Rowliitsoii 1603 H^ton v. Rucker ibid. 

Peart and another V. Westgarth •' Re^ v. Robert Hann artd John * 

ab^ another 1610 Price, justices of peace for the 

Rex V. Sir William Trelawney, l)oipough of Corfe-Castle, 17161780' 

steward and capital burg^ Evelyn Bart, executor of Sir 

of West Loe 1615 John EvelynBart. v. Cliiches- 

Rex .». Grainger 1617 ' ter,E8q. 1717 

Prograortop, ex diinrss. Bram- Re^ t>. Midlam 1720 

^nev. Holy day eta).* 1618 Idem v. Eundem ibid« 

Chapman, ex ^dimisi^. (Mirer Miller v. Yarraway 1724 

et al,* ▼. Brown et al.* 1626 Greetliam, widow v.theluhabi- C 

Rex M' Joseph Hall 1696 tants of the hundred of 

Shubri^ v. fialmoind • ^1087 Theale ibid. 

Rex V* Inhabitants of Spotland 1641 Rext;. Inhabitants of(Jttoxe- 

Rex », Ilolmea, M^k ©f Wi- ter 1726 

gan ibid. W'eston r. Mason 1725 

Re^ V. Telix Mac Denuld ' 1645 Weston t\ Chapman ibid.' 

- ^ ' ' - Rex t?. Inhabitants of White 

-..;•. . V r' Qiurch, Canonicorum . 1720 

IEa^terT^RM.IS'M.SGlo.S. 5's««xr.liisstx ibid; 

Foutainntr i\ Heyl 1731 

Pcx V. Vice Chancellor, Ac. of '^^x v: Inhabitants of St. Luke's 

Cambridge J647 m Middlesex ibid. 

Pillonsand Rose v. Van Mierpp ' ?«* ^' ^^^ *^^^ fifteen others, ibid. 

and Hopkins ' ' 1063 

LockwoofJ V. Dr. Coysgame 167d Michaelmas Term 17S5, 

- Rex tJ. Ellen Taylor, late Bient 1079 6 Geo. 3. 
Combe, Escj. v. Pitt 1682 

Rex 9. Wroughtou, Esq. and Ricord v. Bettenham 1734 

others 1683 Money et al,* v. Leach 1742 



Of Hit Natttel^oif th^ G^ses; 



Paqb 

Bulbrook ». 55ir Robert Good- 

t" ere and others 1768 

Fabrilius v. Cock 1771 

Leith u. MacFerban 1772 

Johnson r, Jebb ibidv 

Bond and his wife «• Seawell 

and his -wife 1773 

Lavie and another, assignees 
of Jane Cox. a iKinkrupt v. 
Phillips and others, asfiguees 
of John Cox*, a bankrupt 1770 
Rex V, Roger Aiken 
Rex V, Hann and Price 
Russel V. Stewart 
Gray v, Ashton 
Knox, Esq. v. Costello 
Holcombe and another r. 

Wade 
Har^'ey r. Peake 
Zoiich, ex dimiss. Abbot and 

Halletv. Parsons 
Peter Gander*s case 
Rexr. Thomas Rogers, Samuel 

Matthews and John King ibid. 
Rex t?. Marsden et ah' 1812 

Wharod v. Smart 



Pagb 
Sir Geo. Golebrook Bart, v, ' 

Elliot 1859 

Re?^t?. Inhabitants of Staunton 

un^et Barton . 1865 

Easteii Tbum, 1766,6 Geo. 3. 



Mayor and Commonalty of Col- 
chester V, Seiber, executor of 
Wil liamSeaber his late father, 186fr 
Chave v. Peter Calmel, Esq. 1873 
1785 • l>r. Betti s w orth v. H ugh "Parker 
1780 Bell, Esq. 1875 

1787 Rex t7. Inhabitants of In^leton, 1877 

1788 Hex v. the rector of St. Anne's, 

1789 (Sobo) 1877 
Poitlethwaite v. Parkes 1878 

1792 Rsiie, ex dimiss. Vere et al/ ». 
179a Hill 1881 

WilUauis V, Leper 1886 

1794 Butter v. Heathby 1891 

1809 Oates, ex dimiss. Wigfall v. Bry- 

don et al.' 1895 

Armstrong, ex dimiss. Tmker 

et al.* V. Peirse, etal,' 1898 

1823 Rex V. Lookup 1901 

1904 



Rex V. Helling et al.' 

Hilary Term, 1786, 6 Geo. 3. Rex r. Inhabitants ofEcclesal 

Bierlow, in Sheffield 1905 

Rex V. Inhabitants of Under Carter r. Boehm iWd. 

Barrow and Bradlay field. 1824 

Wilson V. Mackreth ibid. 

Rex ©.Spencer, Common Coun- 
cil-man of Maidstone 1827 

Rex V. Inhabitants of Silches- 
ter 1840 

Fotterel p. Philby 1841 

Rex r. Crookes ibid. 

Regula generalis 1842 Regula geileralis 

llcriiaman v. Bawden et al/ Simon v. 31otivos 



TjunityTerm, 1766,6Geo. 3. 

Rex t>. Inhabitants of Frome 
-Selwood 1920 

Campbell v, Daley ibid. 

Rex v. Inhabitants of timing- 
ton 1921 

ibid. 

ibid. 



executors of Ford 



1844 Rex V. Honourable Peter Mac- 



Benson n. Sir Thomas. Frede- 
; rick, Bart.. 
Ilesketh v, Braddnek 
Rex^ r. Inhabitants of Dun- 
churck : 1859 



kenzie 1022 

1845 Caichside, widow and odminis- 
1847 tratrix v, Ovington ibid. 

Walton, assignee ». Bent 1923 



CHRONOLOGICAL TABLE 



OF THE 



NAMES OF THE CASES 

COKTAUNED IN THE FOURTH VOLUME OF THESE REPORTS. 



MiCMAELMAS Term, 1 
7 Geo. 3. 

OEX V, Inhabitants of Cas- 
"'tleton 

Rex r. John Price, Esq. 
Bennet administrator v. Coker 
Brown, qui tarn i\ Bailcjr 
Ciulliver, ou the demise of 
Ambrose Corrie, clerk ; and 
•Ito on tvrO several demises 
of the same person by the 
nainie of Ambrose Wykes, 
cittrk r. Shuckburgh Ashby, 
£gq. and others 
Howe, Esq.'r. Nappier 
Woolley and another r. Idle 
Roe, on the demise of Henry 
Noden r. George Griffits 
«nd Elizabeth his wife, and 
Charles Thomas and Mary 
his wife 
"Winchelsea Causes 
Rex r. Edwin Wardroper 
Da Costa t;. Firth 
Doe, on the demise of Mary 

Bever r. Roe 
farmer r. Sir Robert Darling 
nilfion, widow c. Sir Tliomas 
Sewell, Knt. Master of the 
Rolls 
Lake^'Esq. Sheriff of Hertford- 
shire x\ Turner and Harley, 
Esqrs. 
Rex V, Inhabitants of Lland- 

verras 
Sadler r. Evans, or Lady 

Windsor's Case 
Bex V. Anne Brooke and Tho« 



766, 
Paob 

1925 
ibid. 
1027 
1929 



ibid. 
1044 
1951 



1952 
19G2 

ims 

I960 

I97rr 

1971 



1975 

1981 
1984 
ibid. 



Pjee 
mas Fladgate, or Anne 
Gregory's Case 1991 

Rex t?. Justices and Clerk of 
the peace for the County of 
Derby ibid. • 

Barclay, at al*. assignees of 
John Styles, and Co]»eland 
Styles, banknipti*, r. Hunt 1992^ 

Doe, oil ilie demise of Trough- 
ton V. Roe 1996 

Hilary Term, 1767, 7 Geo. 3. 

,Rex V, the Corporation of 

Wells . 199^ 

Rex r. Mayor, RailiflTs and Bur- 
gesses of Camhridge 2008 

Rexv, Inhabitants of Shalfleet, 
Sherrington's Case 2011 

Rex V. Inhabitants of St Mat- 
thew's Bethnal Green 2015 

Heathfield v. Chilton ibid. 

Frederick, Bart.- v. Lookup, 
qui tarn, &c. 2018 

Rex r. Nathaniel Dawes, (one 
of the Winchelsea causes) 2022 

Rex" I?. Richard Wardroper, 
(another of the Winchelsea 
causes) 2024 

Rex r. Edward Cator 2026^ 

Pope et ux. V, Redfeame, un. 
&c. 2027 

Theyer v. Eastwick 2032 

Easter Term, 1767, 7 Geo. 3. 



Fowler ». Dunn 
Bu^gin V. Bennett 
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Wright V. Fawcett, Esq. (in 

the crown paper) 2041 

Kex V. John Tucker and eleven 

others 2046 

Wright and Rathbone, assig- 
nees of Richard Scott, a 
bankrupt r. George Camp- 
bell, the younger, and Ste- 
phen Hayes ibid. 
Long V. Dennis 2052 
Morris, Esq. v. Miller, Esq. 2057 
Pitt r.Yalden 2060 
Rex V. Killet, clerk 2063 
Saunderson v, Rowles 2064 
Faikney v. Reynous and ano- 
ther 2069 
Rex V. John Royce 2073 
Rex V, Mayor ani Aldermen of 

Leicester 2087 

Rex V, William Davis Phillips, 

Esq. Mayor of Plymouth 2089 
Rex V. the Inhabitants of Har- 
row 2090 
Beck with, Esq. v, Shordike and 
Hatch 2092 

Trinity Tehm,1767, 7 Geo.3. 

Rex r.James Owen, al'. Dovas- 

ton 2095 

Clayton, the younger v, An- 
drews 2101 
Rex i\ Justices of Cornwall 2102 
Janssen, Bart. Chamberlain of 

London v. Green 2103 

Bosewell v. Irish 2105 

Rex V. Edwards and Symonds, 

clerk ibid. 

Rex V. Tarrant 2106 

Humphry v. Leite 2107 

Goodwin v. Gibbons, one, &c. 2108 
Mayor of Norwich v. Berry 2109 
Rex V. Sutton 2116 

Belither v. Gibbs 2117 

Rex V. Eyres and Bond manu- 

c aptors of Houncel 2118 

Castleman*s case V. Price, clerk 2119 
Rex v. Dawes 2120 

Rex v. Marten - ibid, 

Winchelsea Causes ibid. 

Rex V. Inhabitants of Tavis- 
tock 2125 
Rex 17. Osborne ibid. 
Champion v. Gilbert 2126 
Sex. t?. CMtelman. 2127 



Welford ». Davidson 



Fa6I 

2127 



Michaelmas, Term, 1767, 
8 Geo. 3. 



Rex V, Thomas El kins 
Rex v. Charles Maiden 
Sharp^, qui tarn v. Law 
Dale V. Sollet 
Bailley v, Smeathman 
Rex V, Jonas Maiden 
Jesser v. Gilford 
Rex V, Norris 
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2130 
2133 
ibid. 
2134 
213^ 
2141 

2140 



Hilary Term, 1768,8 Geo.3. 

Rex 17 . John Lei gh , Esq . Mayor 
of Yarmouth in the Isle of 
Wight 2143 

Rex V. Grimes 2147 

Rex V. Blatichford ibidL 

Dally r. Smith 2148 

Barnes V. Foley 2149 

Clements, Esq. and other^ ex- 
ecutors of Dr. Biddwin v. 
Waller, Esq. 2154 

Rex V, Inhabitants of Wootoq 

St. Laurence 2162 

Carter and another v. Murcot 

and another ibid. 

Wellington v. Wellington 2165 

Rex V. Lambe, Esq. 2171 

Hague and others, assignees 
of Anne and Isaac Scott, 
bankrupts t^. Rolleston 2174. 

Thompson v, Hervey, Esq. ^ 2177 
Rex V, Inhabitants ,of Great 

Bedwin 2178 

Rex V. Lord Baltimore 2179 

Rex V, Anne Darby ibid* 

Rex V. Eliz Griefl'enburgh ibid. 
Sulyard v. Harris 2189 

r 
Easter Term, 1768, 8 Geo. 3f 

Marshall (a new one) sworn in 
&c. 2183 

Rex V, Inhabitants of Gainsbo- 
rough 2184 

Ex parte prisoners ib the cus- 
tody of the marshal 2l8i 

Rex V. Dr. Askew et al*. cen- 
sors of the «ollege of physi- 
ciana. ' 2181 

Res. v^. Robert Ciitbuth comp. 
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Paob 
tnon council-man of Maid- 
stone 2204 

Right on the demise of Green 
V. Proctor 2208 

Davison on the demise of Brom- 
ley, Esq. V. Stanley 2210 

Rex V. Inhabitants of St. Law;* 
Tence in Winchester -2214 

Green and another v. Farmer - 
and others ibid. 

Perkins et a1.*exdimis8 Vowlc 
et al*. 0. Sewell et al*. 2223 

Goodtitle on the demise of 
Alexander and others r. 
. ^ .Cia3rton and others 2224 

Catherine Lowe v. Neu^ham 
Peert 2225 

Trinity Term, 1708, SGeo. 3. 

Alderson and others, assignees 
V. Temple 2235 

Rex V. Smart 2241 

^ Rex r. Mayor, Bailiffs, Bur- 
gesses andTown- clerk of Li- 
verpool ' 2244 

Rex V, Inhabitants of East Do- 
nyland 2246 

Fen on the several demises of 
WilliamLowndc8,the younger 
and Hen. lowndesLsqrs. r. 
-William Lowndes, the elder 
and Will Lowndes Stone, 
Esqrs. . ibid. 

Abraham tarn v, Bunn 2251 

Michaelmas Tf.rm, 1768^ 
9 Glo. 3. 

Rex w. Praed, or I^ex r. Fd- 

wurds (the St. Ives caubcs) 2£57 
Matson r. Scobel 2258 

Stevens, Ksq. r. Duffty ibid. 

Rex «. Breton^ Esq. Mayor, 
and ,leyes, (Jeiit, Tow n-clerk 
of Northampton 2260 

Dickscnr. Fibber ^ 22(>7 

Rex t\ Inhabitants of Stanlukc 2272 
Rex V, Inl'.abitants of Norton ibid, 
R^.o. f nbabitants of liitton ibid. 
Rex %\ Iphabitantb of Gar way ibid. 

6ilaryTerm, 1769,9Gr.o.3. 
Grey t^. Smithy^ and one other 2273 
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9|ayor of Norwich r.Berry, one, 

&c. 2277 

Rex V, Nathanier Dawes, Esq. 

Mayor of Winchelsea ibjd. 

Rex V, Uriah Corden 2279 

Rex V. John Fletcher 2282 

Rex-v. William Gould ibid«. 

Tonna, surviving assignee of 

Hitchcock and Edwards v. 

Adam Edwards 22S3 

Sutton t;. Bibhop ibid* 

Rex V. John Rowe 2287 

Rex V. Guardians of the Poor 

ofthe city of Canterbury 2200 
Rex t?. Dr. Hay, on the appli- 

cjition of Lovegrove 

Eastrr Term, 1769,9 Geo.3. 

Rex r. Edgar 2207 

Rex r. Brickell ibid. 

Rex r. John Pratt 2208 

Gibbon v. Paynton and ano- 
ther ibid, 
•JMillar r. Taylor 2303 
Cainiing r. Davis 2417 
Bmnd and wife v. Roberts and 

J*vife 2418 

Pryce, Bart, v, Foulkcs and 

others ibid. 

Captain Parker v. Lord Clive 2419 
Hnrgrave i>. I e Breton, one,&c. 2422 
Hall V, Harding and others 2426 
Bidmead t\ Gale the younger 2432 

Tkinxty TERM,17r)9, 9Geo.3. 

Rex t\ Inhabitants of St. Bar- 
tholomew's the Ic-s 243$ 
Gross r. Nash 24^39 
Mayor r. Steward ibid. 
Slanghter, Escj. r. Bradoc k 2447 
Doe, lessee of Hardman r. 



Pilkington and lUishel 
Beach, qui tarn r. Turner 
M'addington i\ Thcllwell, Esq. 
Rex r. Dr. Petti ward, ana 
others. Justices of the peace 
for Surry 
Taswcll r. Stone 
Bertie r. Pickering etux\ 
Rex V, Inhabitants of Clace 
in the County of Glamor- 
gan, or Rex r. Lewis and 
seven others 
Couch, qui tarn, &€. v. Jewries 
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2449 
2450 



2452 
2404 
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2456 
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Michaelmas Term, 1769, 
10 Geo. 3. 



John Sibly r. Penhallow Cum- 
iu^, Esq. 

Daw V. Baker 
^Vertue v. Lord Clive 

Martin and others, assignees 
of Edward Robarts, a bank- 
rupt r, Thomas Pew tress 
and Josiah Robarts 

Vii^ers v. Aid rich 

Edward Roe, on the several 
demises of Elizabeth Hal- 
dane and Thomas Urry v. 
William Harvey 

Cuming r. Sibly 
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2464 
2471 
2472 



2477 
2482 



24S1 
2480 



Hex v, Berney Brograve, Esq. 2491 
Rex r. Samuel Vaughao 2494 

Evan Thomas o. Goodtitle 2501 
Jacobs^s Case 2502 

Bek'bier r. Gansell ibid. 

Curgenvenr. Penhallow Cum- 
ing, Esq. 2501 
Xord Camden resigned the 

great seal 2506 

Mr. Charles Yorke received it ibid. 
Mr. Baron Smvthc, Mr. Jus- 



Paoe 
tice Bathurst, and Mr. Jus- 
tice Aston held it in com- 
mission 250G 
Sir Fletcher Norton chosen 
speaker ibid. 

Hilary Term, 1770, 10 Geo. 3, 

Rex V. Inhabitants of that 
part of the parish of Wes- 
ton under Penyard, which 
lies in the county of Glou- 
cester 2507 . 
Goodright, on the demise of 

Glazier v. Glazier 2512 

Rex V. Abraham Head and 
four others. Freemen of 
Helston 2515 

Rex V. Mioklethwayte 2522 

Rex V, William Rogers, BaN 

gess of Helston 2523 

Morley v. Vaughan, or the 

case of Vaughan, a prisoner 2525 

Boddy V. Ley land 2526 

Rex V. John W- ilkes» Esq, 2527 

Perrin and "another v, Blake, 

widow 2579 
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5ASTBRTBRM,t770,10GB0.3. Thomas Urrjr and Elizabeth 

PACK Haldane v, Harvey 2638 

fJf ART, assignee of the flhcriff Borrough, widow r. Skinner 2630 

•^* of Cornwall v. Weston 2586 Rex v. Thomas Dunn 2640 

Mem V. Hingeston ilnd. 

Niffhtittgal, et aP assignees of Michaelmas Term, 1770» 

llettivier, a bankrupt v, 11 Geo, 3. 
Devisme 2589 

Rem V. Inhabitants of the "West Ann Bigby, widow r. Matthew 
Ridingof Yorkshire * 2504 Kennedy and Patrick Ken- 
Rex V. Grimes capital bur- nedy 2643 
gess of Yarmouth in the Isle Tinkler v. Poole and another 2657 
of Wight 2598 Hopwood v. Adams 2660 

Kimber, quitam, &c. v. Blan- Bush v. Bates ibid, 

chard 2602 Rex v. Woodfall 2661 

Fairclaim on the* demise of Blesard v. Hirst and another 2670 

James Empson v, William Connor v. West 2672 

Shackleton 2604 Stonelake who, &c. r. Babb 2673 

Roe, on the demise of Betty Rex v, Bartholomew Winship 

Bendale, v. Summerset Mary and William Gunwell 2677 

Bendale, widow, and Mary Davis and Jordan v, James 2680 

Bendale the younger 2608 Rex v. May, et al.' Rex r.Little, 

Denn on the demise of Wil- Freemen of Saltash 2681 

liam Creswick v. Joseph Harrison and another, assignees 

Hobson and seven others 2609 of the sheriff v. Davies and 

Ricev. Shute 2611 another 2683 

Thomas Wills and Ann his Rex v. Frances York and Jane 

wife, and others v. Henry Fielding 2684 

Palmer, Esq. and others 2615 Rex v. A hnon 2686 

Quantock, and others, assig- Crooke and another, executors 

nees of George England, a v. Davis 2090 
bankrupt v. Robert England 2628 

Martyn r. Podger and others 2631 Hilary Term,1771, 11 Geo. 3. 

Rex V. Inhabitants <»f Witney 2634 

Hutchinson, executrix v. Brice 2692 

TbinityT£RM,177O,10G£O.3. Burchall v. Ballamy 2693 

Wilkinson v. Col ley 2694 

Koe, on the several demises of Purdy v. Stacey 2698 
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Hex V. Inhabitants of Great Vaughan, on demise of Atkins, 

Brouj;hton 270O . Esq. j\ Atkins, widow 2764 

Rex r. Ferdinand de Mierre 2787 
Easter Term, 1771, 11 Geo. 3. Hill and anotlier v. Good- 
child 2790 
^liite and his wife and Pres- Rex v. John Taylor 2703 
grave and others, v. Barber, Elizabeth Smith, widow v. 
Presgrave, and others 2703 Eundem 279^ 
Stock, one, &c. u.Harris Depu- Earl of March c. . Pigot 2802 

ty Postmaster of Gloucester 2709 
Barnes V. Foley, Postmaster Michaexmas Teem, 1771, 

of Bath 2711 12 Geo. 3. 

Henry Law who, &c. v. James Rudsdell v, Rudsdell 2806 

lbbetso«,D.D. 2722^ 

Martin v. Townsend and Saw- O'Neil v, Marson 2812 

bridge 2725 Seymour and others v. Lord 

Raban v. Plaistow 2726 Courtenay and others 2814 

French v. Backhouse 2727 

French tJ. Foulston ibid. Hilary Term, 1772,12 Gbo.3. 

Short V, Johi# Coffin, executor 

of Benjamin Coffin 2730 Kershaw v. Cartw right and 

Pearce, Bail of Green 2819 

TRiNiTYTEaM,1771,ll Geo.3. Rex v. Agar and O'Meara 2820 

Ross V, Jonnson and Dowson 2825 
Hamilton and Smyth v. Davis 2732 Beck on the demise of Fry r. 
Rex w. College of Physicians 27.40 . Phillips 2827 

William Sellon, Clerk r. Roger Mace, qui tarn, &o. r. Lovett 2833 

Parrv, Clerk 2762 
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TheNumerah refir to the Volumes^ a»d the Figures to the Pages. 



Pick 



A. 

Abrahams.qui tam v. Bunn ly. 
Aiders. Chipp "• 

Alderson, aud others, Asii^- 

nees o. Temple iy. 

Anderso^ v, George i. 

Appleton r. Smith i". 

Armstrong, ex dimiss. Tinker, 

etaV. V. Pier»e, et t\\ iii. 
Aslin r. Parkin n. 

Astley, Bart. r. Young, Esq. ii. 
Atkins, lessee of, »• Hord i. 
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2251 

755 

2235 

352 

1228 

1898 

6(^ 

807 

CO 



B. 

Baddeley, v, Leppingwell iii. 

Bailley v, Smeathman iv . 

Bailey v. Dillon ii. 

Baldwin, et ux' «. Blackmofc, 
Esq. \, 

Ball, qui tam v, Cobus i. 

Ballard, and another. Cham- 
berlains oHVorcester r. Ben- 
net ii. 

The same v. Clement ii. 

Barclay, et al'. Assignees of 
John Styles and Copeland 
Styles, bankrupts v.Hunt iv. 

Barnes v. Foley ir. 

Barnes ». Foley, Postmaster of 
Bath V. 

Bates o. Gamble iii. 

Baskerville v. Brown, et e con- 
tra ii. 



1533 

2134 

730 

595 

SCO 



775 

ibid. 



1992 
2149 

2711 
1393 



661 

206 



Baskett and Baskett, adminis- 
trators V, the Chancellor, 
&c. of the university of 
Cambridge ii. 

Bath, (Earl of) o. Abney, spin- 
ster i. 
Beach, qui tam, v. Turner iv. 2449 
Beck, on the demise of Fry v. 

Philips V. 2827 

Beck with, Esq. t>. Shordike 

and Hatch iv. 2092 

Belchicr V. Gansell iv. 290i^ 

Belither v. Gibbs iv. 2117 

Bennet administrator r. Co- 

ker iv. 1927 

Benson c. SirThos. Frederick, 

Bart. iii. 1845 

Bertie r. Pickering, et ux*. iv. 2455 
Bettesworth (Dr.) v, Hugh Par- 
ker Bell, Esq. iii. 1875 
Bevan r. Protesk ii. 1151 
Biddleson, E^^q; administrator 

V, Whytel, Esq. iii. 1548 

Bidmead r.Gale theyounger iv, 2432 
Big by, %vidow v. iVlatlhew 
Kennedy and Patrick Ken- 
nedy v. 2643 
Birdv. Randall iii. 1345 
Bissex r. Bissex iii. 172^ 
Blackmore, et al*. u. Leach iii. 1742 
Blesard v. Hist, and another v. 2070 
Bombay, (a black mercliant of) 
t>. Dorrell i. 
Boddy V. Leyland 
Boddily t>. Bellamy 
Bonafous v, Ry bot iii. 



398 
iv. 2526 
ii. 1094 
1370 



1229 Bond v. haac 



i. 339,409 
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Bord on! lis wife r. Sewell 

ard I. is wife iii. 1773 

Bonfield, qui tain, &c. v, MiU 

ner ii. 1098 

Bosetvell r. Irish .' ; iv. ,2105 

Brand and wife v, Roberts and 

wife iv. ?418 
Bright V, Furrier iii. 1687 
Bright executor of. Crisp v . 

Eynon i. -390 

Brown V, Chapman iii. 1418 

Brown qui tarn t?. feiiley iv. 10 29 
Brucklesbank c. Smith, Esq. ii. 656 
Buggin V. Bennet iv. 2035 

Buibrook u. Sir Robert Good- 

ere and others iii.- 1768- 

Burrough widow r. Skinner v. 2631) 
Btirton 17. Thompson ii. 664 ■ 

Bush ». Bates v. 2660 

Bvtter V. Heathby iii. 1891 

Butterworth and Barker v. 

Walker and Watcrho use iii. l6^ 



c. 

Campbell, Esq. v, Cnmmiop^ 

and another ii^ 1187 

Campbell v. Daley iii. 1920 

Canning v. Davis iv. 2417 

Carron v. Archer i. 340 

Carlisle, (Eurl of) r. Ann- 
strong et al i. 332 
C^rleton, ex dimiss. Griffin i\ 

Griffin i, 540 

Carter and another v, Murcot 

and another iv. 2102 

Carter t*. Bochm iii. 1905 

Castletnun's case t?. Price, 

clerk iv. 211^ 

Catchside, widow and adminis- 
tratrix r. Ovington iii. 1022 
Cai'il V. Hurnaford, et al.' i. ^08 
Chal loner v. Walker i. 574 
Chamberlain of Londoi> v. 

Green iv, 2103 

Champion v. Gilbert . iv. 2120 
Chapman, ex diipiss. pUver, 

et al.' r. Brown, etal.' -iii. 1G2G 
Chavc n, FeterCalntel, liisq. iii. Ib9l| 
Chauvet and another v. Al- • ^ 

fray , . r " . ii. . 740 

Cl^urchwardens of St. Saviour *Sf ;.^-.. :. 

^outhwark v. Smith iii. 127} 



Chesterton v, Middlehurst i. 642 
Clayton the younger w. An- 
drews iv. 2101 
Clements and others executors 
i " of Dr. Baldfwlg vV \f aller . 

Esq. ^ iv. 2154 

C^ockerill assignee, V. Oustoti u 430 
Co^an V, Ebden and another i. SJBd 
Cp]<'hi:6ter,]niayorand common^ 
- alty of V . Seaber executor of 
William S^aber his late fa- 
ther • . :: : • fiVlSM 
Coiebrooke v. Dobbs iii. 1310 
Colebrook Batt. (Sir George) v* 

Elliot iii. 1850 

Golle't? of St. John Cambridge 

t. Todington, clerk i. 158 

Collins sen. v. Colluis jun. ii. 



Collins V. Gibbs 
Connor t?. West 
Combe, Esq. v, Pitt 



Cooke V. Peter Say er 
Cooper and anoUiar 

and Black iston 
Coojier u. Marshall 
Cope V, MursbaU 
Coppendale t\ 
• another - , ; 



11. 800 

V. 2«rt^2 

iii. 1423 

1580,1682 

ii. 753 



V. Chit^ 

u 20 
i. <90 
i. 268 

Bridgai and 
ii. 



814 

772 

623 



Cornwallis V; Savery * ii. 

Cottingham v. King i. 

Couch, qui taui, &c. v, Jef- 
fries iv. 24G0 

Cracraft r. Gledowe iii. 14Sii 

Craw ford v. Powel ii. l()Oa 

Cooke and another, executors 
t', Davis V. 2C9p 

Cur^^envt'ii v. Perhallow Cum- 
mnig, Ea([. iv. 250-1 

D, 

Dn Costa r. Frith ir, I960 

Diilet?. Sollet iv. 2138 

Dally r. Smith iv, 2148 

Davis and Jordan o. James v. 2b80 
Davison on the demise oi'Brom^ 

ley, Es'j. r. Stanley iv. 2216 

Davy r. Baker iv. 2471 

D'AyroUcs, lisq. r. Howard iii, 1385 
DeardeD) assignee, r. Holdeu t. OA 
Deun V, Lord Cado^an i, 273 
DiaiOy ex dimiss. Burgess v. 

P^rYi^, et al.' i. 3556 

T 
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Pace 
Denn, ex idimisf. Lucas v» Ful- 

ford ii. 1187 

Denu on the demise of William 

Creswlck"i7. Joseph Hobson 

and seven others v. 200D 

. Doe, ex dimiss. Hitchings and ^ 

another, v. Lewis, £sq« i, ' 6|4 
Pickson V. Fisher iy, 2267 

Doe, ex dimiss, Odiamie v. 

Whitehead ii. 704 

Doe, ex dimiss* Rusta?, Roe ii, 1046 
Dpe, ex dimiss. Long v, Lamr 

ing ii. 1100 

Doe on thie demise of M^ 

Bever v. Roe iv. 1970 

DoiB lessee of Hardman v. Pil- 

kington and Russel iv. 2447 

Doe on the demise of Trough- 
ton V. koe iv. 1006 
Douglass widow and admnlsi- 

tratrix r. Yallop, Esq. ii. 722 



E. 



arte of March v. Pigot v. 2609 

Edie and another, v. East India 
Company ii. 1216 

Enys, Esq. executor of Enys, 
Esq. V. Donnithorne execu- 
tor of Dounitho me ii. 1190 

Evans, ex diuiijssi. Brooke.Bart. 
t. Astley, Eiq.et al.' iii. 1570 

Evelyn, bart. executor of Sir 
John Evelyn, Bart. v. Chi- 
jch^ter, Eftq. jii. 1717 



iiL 1731 

ii. 781 

iii. 1841 

iv. 2634 



I:abrilius v. Cock iii. 1771 

Faikney t). Reyuous and ano- 
' ther* iv. 2060 

Eaircla'mi on the demise of 

Empsnn v. Shackletgn v. 2604 
pair-claim, ex dimiss. Fowler, 

et al.' t;. Shamtitie iii. 1290 

Fairly «. M*Connell i. 614 

Farewell^ Esq. v, Chaffev, 
•>«tal.' *j. 64 

Farmer v. Sir Robert Dar- 
ling iv. 1971 
FarTi spinster v. Dcnn u 362 



Pics 

Fen, eiidiiniss, Tyrrell, et al/ 
v. Denn ii. 1181 

Fen, on the several demises of 
William Lowndes, the youn- 
ger, and Henry Lowndes, 
Esqrs. v. William Lownd^, 
the elder and William Lown*. 
des Stone, Esqrs, iv. 2246 

Fentop V, Emblers, execytor 
of May iiL 1278 

Ferguson et ux. v. Cornish ii. J'QiSSt 

Fishery. Prince iii- 1M3 

Fletchers. Henningtou ii, 944 

Fontainier r. Hey I , 

Foster v. Snpw 

Fotterel r. Philby 

Fowler v. Dui^n 

Fpxcroft, et al.* assignees of 
W^illiam Satterthwaite, a 
bankrupt, t?. Devonslure, fit 
al.* ii, 932 

Francis v. Wyatt iii, 14^ 

Frazer*s case i. 291 

Frederick, Bart. r. Lookup, 
qui tarn, &c. iv. SM)18 

French tj. Backhouse, French 
V. Foulston V. 27SJ7 

Frogmoiton, ex dimisti. Bram- 
stonet*. Holyday,etal.' iii. 1618 

G- 

Peter Gander's case iii. 1609 

Gardner e. Croasdale ii. 904 

George, ex dimiss. Bradley, et 
al.' V, Wisdom ii. 756 

Gibbon V, Paynton and ano- 
ther iv. 2298 

Glover V. Black iih 1394 

Goden, et al.' r. London Assu- 
rance Company i. 469 

Gopdtitle, ex dimiss. Chester 
t;. Alker and Elmes i. 118 

Gpodtitle, ex dimiss. Bridges 
et al.' V, Duke of Chan- 
dos ii. 1QC& 

Goodiitle, on this demise of 
Alexander, and othfis v. 
Clayton, and others iv« 2224 

Goodwin v. Gibbons, one, 
&c. iv. 2108 

Goodman, et al.' v. Goodright, 
lessee, &c. iL 873 
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GocKlri^ht, on the demise of 

Glazier v. Glazier iv. 2512 

Goodright, ex dimiss. Tyrrell 
widow, V. Mead and Shil- 
soa iii. 1703 

Goodtitle, ex dimiss. Paul, 
esq. V, Paul, spinster ii. 1089 

■■ , ex dimiss. Hayward 

V.Whitby i. 258 

Goss V. Nelson i^ 2^6 

Goss and another v. Withers ii. 083 
Governor and company for 
melting down lead, &c. v, 
RichaBason,£8q.undothersiii. 1341 
Grant 9. Vaughan iii. 1516 

Grayv. Ashtou iii. 1718 
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ACCEPTANCE 

Of a bill of exchange — In what 
manner a bill may oe accepted ; 
what thaU amount to an accep- 
tance; and what sort of acceptance, 
or agreement " to accept," shall 
be binding, iii. 1063 to 1075. 
See Bill of Exchange. 

ACCOUNT STATED, see Dchty 

Extinguishment y Pleading, 
It DO extin^ishment of the original 
debt,!. 9. 



o/f 



CKN OWLED S MENT— 
debt after commencement of 
the action, takes it out of the sta- 
tute of limitations, ii. 1099. 



ACT OF GOD. 

A ship under repair by a shipwright, 
in a dock belonj^in^ to the ship- 
wright, hut for the use of whicli 
dock the owner of the ship was to 
pay him 51. was burnt, by a tire 
communicated from land, before 
the repairs viere fully completed : 
the shipwrig^ht shall maintain his 
action for work, labour, and ma- 
terials, iii. 1592 to 1595. 

ACTION. 
Of Trover, see ^tlc Trover. 
Of Trespass, see Trespass. 
Df ^ectment, see Efjectment, 
Of debt upon an award itself differs 
nach from «ui actioa of debt upon 



the arbitrary-bond, i. 280 to 

• 28^. See Arbitration, 

On the case, on 12 G. 1. c. 29. s. 1, 
2. i. 332. See Declaration on Bail* 
bond. 

On indebitatus assumpsit, i. 375* 
See Declaration. 

On a note, i. 375. See Declaration, ^ 

Or a bail-bond given in a county 
palatine, on an action brought 
there, must be brought* in that 
court below, and not here, unless 
there be special circumstances to 
warrant it : proceedings were 
then fore stayed, in the action 
ht^re, i. 642 

By husband and wife (parish- poor,), 
against a justice of peace, for com- 
mitting the wife (as well as the 
husband) to the house of correc- 
tion, for returning to the parish 
from whence they had been legally 
removed, without bringius: a cer- 
tificate, i. 596 to 603. SeeParish- 
poor. 

Of trespass for mesne profits and 
costs after a judgment in eject- 
ment, ii. 008. See Mesne Profitt; 
Ejectment, 

On the case for libellous words, 
spoken or sworn in a court of jus-, 
tice, in a man's own defencef 
against a charge upon him in that 
court will not lie ; because it is in 
a legal and judicial way, ii. 810 
to 812. See Affidavit. 

On the case — ^is a liberal action, iu 
906, 1011, lOlt. 
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On the case, for money had and re- 
ceived to the plaintiff's use — 
C, gave four promissory notes to 
A. for 2()s. each. A. indorsed 
them to B. in order to enable B. 
to recover the money, in his own 
name against C, butC. signed an 
agreement " that A. should not be 
liable to the payment of the 
money or any part of it, nor 
be prejudiced, nor put to any 
costs, nor any way suffer, by 
*^ reason of such his indorse- 
•' ment." Notwithstanding which 
express agreement in writing, and 
contrary to it, C. sued A. in the 
court of conscience, on each of 
the four notes, as indorser ; and 
received 61. of him, under the or- 
der of that court; though A. 
tendered and offered to prove to 
them the^said indemnity and agree- 
ment signed by C. which the com- 
missioners thought they had no 
power to judge of, and that it was 
therefore no sufiicient bar to the 
suit in their court. They therefore 
decreed for C, in one or the cau- 
ses ; and A. paid in the money, 
upon the three others ; and C. 
took out the whole, by order of 
the commissioneii}. It was re- 
solved — 
l«t. That A. may recover this money 
from C. in the present form of ac- 
tion, viz, *' for money had and re- 
" ceived to his use." ii. 1012. He 
may wave any demand upon the 
foot of the indemnity, for the costs 
be had been put to : and bring 
this action to recover the 61. which 
C. got and kept from him iuiquit- 
busly, ibid. 
2d. An action of assumpsit will lie in 
manV cases where debt does lie» 
and m many where debt does not 
lie. ii. 1001. 
8d« Amain inducement, originally, 
for eneonraging actions of assump- 
•it» was, to take away the wager of 
law, ibid. 
4th. If the defendant be under an 
ct^ligatiofi from the ties of natural 
justice, " to refund ;" the law im- 
plies a ittht and gives this action. 



5th. This species of assumpsit lies in 
many instances, for money receiv- 
ed from a third person under 
lawful authority, ii. 1008, 1009. 

6th. Though the merits of a regular 
judgment can never be overhaled 
by an original suit, yet the ground 
of this action is consistent with 
tlie judgment of the court of con- 
science, ii. 1009. 

7th. That court acted right, in te- 
fusing to go into the collateral 
matter, ibid. 

8th. The ground of the present ac- 
tion is ** that the defendant ought 
" not to keep the money," ibidr 

9th. This action is beneficial both to 
plaintiff and [defendant, ii. 1010. 

lst.The plaintiff may declare general- 
ly, and make out his case at the 
trial, ii. 1010. 

2dly. The defendant can be liable 
no further than the money he has 
received ; and against that may 
go into an equitable defence upon 
the general issue ; claim every 
equitable allowance ; prove a re- 
lease, witliout pleading it ; and 
defend hhnself by whatever may- 
shew that the plaintiff, ex eeqno 
et bono, is not intitled to the whole 
or any part of his demand,^. 
1010. - ^^« 

10th. This action is a bar to tiie 
plaintiff^s bringing an action upon 
the agreement (though he might 
recover more in that action, than 
in this.) ii. 1010. 

11th. This action lies only for money 
which the defendant ex aequo ct 
bono, ought not to keep. ii. 1011, 
1012. 

12th. It lirs not for money paid as 
due in honour and honesty, though 
liot recoverable by law, ii. 1012 : 
as 

1st. Payment of a debt barred by 
the btatute of limitations ibid. 
2dly. Or contracted during infan- 
cy, ibid. 
3dly. Or the extent of principal 
and legal interest upon an usu- 
rious contract, ii. 1012. 
4thly. Or nionej' fairly lost atplajr 
ibid. 
I3th. But it lies for money paid by 
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mltrtake : or upon a consideration 
i^hich happens to fail ; or for 
moaey got through imposition 
(express or implied,) extortion, 
Ojjpression, or undue adrantage 
taken of ^ piaintifTs situation, 
contrary to laws made for protec- 
tion of persons under those cir- 
cumstances, ii. 1012. 

J4th. The gist of this action is that 
the defendant upon the circum- 
stances of the <itLse is obliged by 
the ties of natural justice and equi- 
ty, to refund the money, ibid. 

Penal — Amendment of the declara- 
tion—The rule laid down. ii.i098. 
1099. See Amendmentj Declara- 
tion* 

Trespass vi et armis and trespass on 
the case cannot be joined in the 
same action, ii. 1114. 

ACTS 

Ministerial — judicial— it is not every 
act where the judgment is at all 
exercised, that is a judicial act: 
a judicial act is done pendente lite 
(of some kind or other.) iii. 1^6^. 

Billeting soldiers is a v^iinisterial 
act, ibid. 

ACT OF PARLIAMENT. 

The right of printing them and 
abridgments of them. ii. 664. iSee 
Printing 9 University. 

ADMINISTRATOR. SeelJxecM/or. 

ADMITTANCE. See Surrender. 
Surrender and admission make but 
oi.e title ; which is not complete 
ti il admission. They are different 
jtarts of the same conveyance : 
the former, the substantial part; 
the latter, tho formal. The admit- 
tance must follow the surrender ; 
and shall relate back to it, and 
operate from the time of it. The 
lord is compellable, by mandamus 
or decree, to admit. He is only 
an instrument. After admittance, 
the heir of the surrenderee who 
died before admittance, is in by 
the person who made the surren- 
der, and not by the lord : and 



such heir is in by descent, a;n(l 
not by purchase, v. 1785 to 1f787» 
Such heir shall not avmd the free* 
bench of the widow, upon the ob- 
jection of her husband's dyin^ 
before admittance, ibid. 

AD QUOD DAMNUM 

Is the only legal authority for alter- 
ing a road. 1.465. 

Inclosing a road. ibid. 

Repairing the new road: ibid. See 
High tcaf/, 

ADVOWSON. 

Grant of an advowson or next pre^ 
sentation, made after the church 
is actually fallen vacant, is a void 
grant, quoad the actual vacancy, 
though not quoad the advowson 
itself, iii. 1510. 

The true reason why such a grant is 
not good, is the public utility, 
and to guard the better against 
simony ; not for the tictitious rea- 
son (given in the old books) of its 
being a chose inaction, iii. I5H. 

AFFIDAVIT 

To hold to special bail must be po» 
sitive. ii. 655, 1032. See JBai/. Not 
HbeliotiSj where made in a court 
of justice, in answer to a com- 
plaint on oath, or to affidavits 
made in support of such com* 
plaint ; though the expression 
used, was — *' Which Sir J. A. 
hath so falsely sworn a 'gainst him,'* 
(the defendant,) ii.SOl) to 813. Set 
Action. 

To obtain leave to plead ancient 
demesne, to an ejectment, ii. 1048. 
See Ancient Demesne, 

To hold to special bail — must be po* 
sitive. iii. 1447. V, ante, 655. See 
Bail. 

To hold to special bail, on 26 G. 5, 
c. 21. s. 8. iii. 15G9. See Bail. 

To hold to special bail must be po- 
sitive ; and not by way of reference 
only. iii. 1(587. V. ante, 6&5, 
103^, 1447. See Bail. 

Of the truth of the suggestion for a 
prohibition, iv. 2035, and 20S7 
to 2041. ^oe Prohibitiori. ' 
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To hold to special bail. iv. 1902 to 
1997. See Bail. 

Where necessary, to ground a pro- 
hibition, iv. 20^4, 2039,«040.«ec 
Prohibition, 

Of a jurvman, can not be read as to 
what ne thought or intende^i, when 
he Have the verdict, v, 3o07. See 
LUfeL 

AFFIRMATION 
Of a quakcr. ii. 999 to 1004. and 
4117. See Quaker. 

ALIEN 

An alien enemy (the captain of a 
^rench pHvateer) took an En- 
glish ship, upon the high seas, 
m time of open war; and ran. 
somed the ship and cargo for SCO 
pistoles ; and had the mate given 
to him as a hostage ; which hos« 
tage died in prison. The ransom- 
bill was signed by both cap tail) s, 
and by the hostage: and by it, 
the English captain obliges him« 

■ self and his owners to pay the 
Trench captain SOO pistoles, within 
two months. An action in main* 
tainable by the French captain 
against the English captain, upon 
this ransom bill ; notwithstanding 
the death of the hostai^e, and the 
plaintifTs being an alien enemy, 
lii. 1741. And the like Ipw pre- 
vails in France and in Holland, 
ibid. 

ALIENATION OF LAND 

Could not be made, according to 
the ancient feudal laws without 
the lord's concurrence: and the 
form of conveyance was by feoff- 
ment, publicly, notoriously and 
solemnly made. i. 107. 

The statute of quia emptoresterrarum 
(18 E. I.) took away sub-infcu- 
dations ; and gave free liberty of 
alienation to the tenants of sub. 
j« cts, and to those who held of the 
king as of an honour or manor: 
and other statutes extended the 
power of alienation, to the king's 
ti nants in caj.ite. i. 108. 



AMBASSAl>QB:SI)omesti€ Servmt 
Must be bona fide sv, in order 
to be privileged under 7 Amm. c. 
12. Whereas thi» was a Isnd-waitcr 
at the custom-house, i. 401. 
Domestic servants of ambassadors or 
other public ministers are privileg- 
ed from arre»ts, seizures, ^c. by 
7 Ann. c. 12. 

1st. An actual bon4 fide serrice 
must be proved, iii. 1481. F.. 
infra, 1678. 
2dl y. The history and particu- 
Isur occasion of making this 
act. iii. 1480, 1481. 
ddly. The law of nations is 
part of the law of England ; 
and this act is declaratory of 
it. There is nothing new in 
it, but the clause which gives 
a nummary, jurisdiction for 
punishing tlie infractors of 
It. iii. 1480 to 1482. . 

4thly. The having been, eight 
years before, a trader in Ire- 
land; and having then bought 
silk in England and sold it in 
Ireland ; will not bring him 
widiin the exception in the 
5th section, ". of traders 
" within the description of 
** any of the statutes against 
•' bankrupts." iii, 1482. 
5thly, The bill of Middlesex 
was ^et ah^ide, and the bail- 
bond cancelled ; the defend* 
ant having outswom the 
plaintiff's : but, by reahon of 
tlie iiuspicious circupistances 
pf t}ie ca«>e, it was without 
costs, ibid. 
Privilege under 7 Ann, c, 12. was 
claimed as domestic physician to 
a public foreign minister : but was 
clearly holden, on the whole com* 
plexion of the ca^e, to be a meie 
s:beme to screen him from {.aying 
his debts ; and therefore disaU 
lowed, iii. 1676 to 1G79. 

1st. It must be a real and bon4 

fide seivice. ibid. V, supra^ 

1481. 

2dly. Yet in all proper cases, 

this statute ought tp be 
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observe! in its full force. 
hi. 1G76. 
Sdly. It was only declaratory 
of the law of natioas. 1678. 
V. supra, 1480 to 1482. 
Intheste cases, the defendant himself 
ought to shew the nature of the 
service y and swear to the actual 
performance of it. 1731. V. supra. 
Domestic servant privileged by 
7 Ann. c. 12. 

1st. Must shew that he was 

in the service ai the 

time when arrested. 

iv.20l7. 

2dly. This act is agreeable to the 

law of nations ; which is part 

of the Uw of Enu^land. iv. 2016. 

V. ftupra, 148, 1481. 

3dly. The re^sterin<^ the name, 

&c« under the 5th section, is 

not a condition precedent to 

being intitled to th^ privilege : 

it relates only to proceeding 

against the person arresting, iv. 

2017. 

AMENDMENT 

Shall not be made, after the court 
can not help seeing that the mat« 
ter is upon record ; (as giving 
Leave *' to withdraw a demurrer and 
** plead to issue," after other 
issues joined in the same cause 
liave been actually tried, and ver- 
dicts found, with contingent da- 
mages:) for the whole must be 
supposed to be still in papt' r.i,322. 

The court have not used the same 
strictness, of late years, as for- 
iperly : and this is better for the 
parlies. Bi|t they will take care, 
that the adverse party shall not 
receive prejudice or delay,' by the 
l^mendment. iii.7tiG. St e Pleading. 

Of a plea, on payment of costs, 
vith liberty to reply de novo; 
where to be allowed, and what 
costs to be taxed, i'. 756 to 758. 
See Repleader, Costs. 

An order of removal was sent down 
to be amended, for a mistake in 
a matter of fact. ii. 911, See Orc/er* 

, .f^JSemovai. 



Of a declaration, by changing the 
venue — 

1st. May be mad^ at any time 
whilst the proceedings are ia 
p er ii. 1098, 1099. 
2d. This is an amendment at com- 
mon law. ibid. 

3^. There is no difference between au 
amendment in civil actions and ia 
penal ; when an amendment at com- 
mon law is a;i|.>lied for, and all is 
in pape-.ii. 1098, 1099. 

4th. But the statutes of amendment 
do not extend to penal actions, ibid. 

A declaration in a qui tam action for 
usury, was amended, in altering 
the date of the note, all being in 
paper, ibid. 

In ejectment — is now cirried much 
further than fo!-merly ; and, after 
verdict, is not necessary to be ap- 
plied for or actually made, in caset 
of mere mistake of the clerk ; but 
the court will overlook the excep- 
tion, ii. lie 2. see Ejectment* 

Here in England, of a judgment in 
Ireland, iv. 215(3, 2157. 

In ejectment — the declaration was 
amended, by altering the time of 
the demise ; where the plaintiff 
would have been barred by a fine, 
fiom brin;i^ng a new ejeetmeut. iv. 
2448, 2449. v. supi-a. 1 lb2 . 

Of an information for a n.isiemeap 
nour, by striking out the word 
** purport*' and inserting the wo.d 
" tenour,*' made by a judge at 
chambers, the day before the trial, 
upon hearing both sides, but with- 
Qit consent on the part of thedc- 
i'endant, was holden to be allow-r 
able and regular, iv. 2527 to 253^. 
See Information. 

Of a judu;ment a^^ainst an evecuto**, 
de bonis propriis, by making it de 
bonis testa toris, si, &c. et si non 
tunc de bonis propriis — amended 
as a mistake of the clerk: (con- 
tTiry to 1 Ld.Uaym. v. 182.) 2731. 

In a qui tam action for asury, the 
dccla*"ation was amended, by alter- 
ing 1001. (the sum stated to be 
lent,) into a less sum of 881. and 
tills was after the recon} had beei^ 
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made op, carried down to trial, and 
witlidrawii by the plaintitf*. v. 2834. 
V. aupra* 1098, 1099. 

AMOTION. See Disfranchisement. 

ANCIENT DEMESNE 

May be pleaded in ejectment, by 
leave of the court, and upon a pro* 
per affidavit, ii. 1047, 2048. 

But the court will not oust them- 
selves of jurisdiction, in favour of 
auch a strange wild jurisdiction 
as this without a very sufficient 
affidavit, ibid. 

Sueli affidavit must shew ** that the 
** lands are holden of a manor, 
** which MANOR is itself ancient 
<* demesne; and that the matter 
** can be tried in the court of that 
•• manor; and that there are sui- 
" tors there:*' and it must shew 
** that the demandant has a free- 
« hold." ibid. 

Domesday-book will not shew whe- 
ther the particular lands are ancient 
demesne : it will only shew whether 
the manor is so, or not. ii. 1048. 

APPEAL OF DEATH, 

The method and form of proccedinjj 
upon it, V. 204^3, to 2057. And 
ag^in, page 2793 to 2802. 

If the defendant had had his clergy, 
it is a good bar to an appeal, 
V. 2801. 

APPRENTICE. See Trade. 

APPRENTICESHIP 
Where not previously necessary to an 
nnacting partnership in trade, i. 5 
to 10. See Trade and Tracer. 
Exercising a trade without having 
served one. See statutes 5 £iiz, 
c. 4. s. 81. and Indictment^ 
/ohn Roive went to live with John 
Steward a freeman of Coichestcr^ 
at or before JMichuelmas 1731, 
upon liking, in order to his bemg 
bound apprentice; and continued 
to live witli and ser>'e his master 
in that manner, till the 24th of 
July 1732 ; when he was bound ap- 
prentice to biin by indenture^ for 



.seven years, to commence from the 
said Michaelmas 1731. He con- 
tinued to live with and aenre him 
under the said indentoie, from the 
said 24th of July 1732 until within 
about a year and an half of the 
end of the term of aeven years ; 
when an indorsement was made on 
the indenture, whereby his master 
let him to a non-freeman, for the 
residue of his time ; with whom he 
lived and served the remainder of 
the said term . 

Qu. Whether this binding and service 
are sufficient to entitle the appren- 
tice to be admitted and sworn a 
free burgess, under a custom ** that 
" every person who had served an 
" apprenticeship, by indenture, for 
*• the term of seven years, to any 
" freeman,l^ad a right to be ad- 
** mitted and sworn a freeman or 
" sworn burgess, &c." iv. 2287. 

A journeyman is not liable to the 
penalty of 5 Elix. c. 4. s. 31. for 
not having served an apprentice- 
ship, iv. 2449, 2450. V. supra, 
(1st and 2d articles,) and title 
Trade and Trader. 

ARBITRATION, ARBITRATORS. 

Awards are now considered with 
greater latitude and less strict- 
ness than formerly : and it is 
right that they should beconstrped 
liberally and favourably, and not 
scanned with critical nicety, i. 
277, 278. 

Yet they must be certain and final ; 
that is, certain to a common intent, 
and consistent with probable pre- 
sumption, and sufficiently, in ef- 
fect, mutual and finaU ibid. 

In an action of debt brought upon 
the award itself, the plaintiif needs 
shew forth nothing more than ia 
necessary to support his claim and 
intitle hnn to the thing demanded ; 
all else must come on the defen- 
dant's part. But it is quite other. 
wise, if the plaintiff bnngs his ac^ 
tion of debt u jK)n the arbitration- 
bond : in that case, he most set 
forth the whole award, u ^$0^ 
281, 282, 
3 
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The act of 9, 10 W. 3. c. 15, " for de- 

*' termimng difToiences, by »rbi- 
** t ration," was. made, to put sub- 
miiisions, where no cause was de- 
pentling, upon thesaui^ foot with 
those where there was a cause de- 
pending : and it is only declaratory 
of what the law was before, in the 
latter case. ii. 701 . 
An award ailedged to be made '' after 
*' the making of the aibitration- 
** bond and beibre the exhibiting 
•* of the plaintifTs bill, to wit, on 
*' such a day," is sufficiently posi- 
tive, even upon special demurrer, 
iii. 1729, 1730. See Pleading. 

ARTICajES OF THE PEACE 

Ou-^ht to be exhibited in the neigh- 
bourhoo.d ; that the secunty may 
'•be given tliere : and accordingly, a 
man resdding at the Devizes, and 
coming hither to exhibit articles 
against another man residing aUo 
at the Devisees, was rejected here, 
and referred to his own neighbour- 
hood, ii. 7«0. V. infra 1039. 

The facts sworn must be taken to be 
true; and the court cannot give 
the defendant leave to dispute 
ih^m ; (as the court declaretl in Ld. 
Vanes case in H. 174;^. 17 G. 2.) 
Yet one Robert Farnel having 
sworn tlve peace against Sir Thomas 
Alien uud his servants, and coining 
afterwards into court, to (*oniplain 
of incfting with difiiculties in ob- 
taining process, it manifestly ap. 
peared, U})On shewing cause against 
tliis complaint, *^ that his articles 
** weregiossly niulicious and totally 
** untrue :" whereupon, tlie court 
stayed process against the dtfen- 
daiits, and committed Punieilfor 
petjjUi*}' ; (of wliich he was after- 
wards convicted.) ii. 806. 

,Beiag exhibited in London, for a fact 
at Portsmouth, tiie attachment was 
QT^ered to be indorsed with a 
direction and authority to auy jus- 
tice or justices qJL peace in that 
county (of Southampton) ^V to take 
** the security of Uie peace theie;" 
$UQb indora^m^t apecifying the 
Vol. V. 



Bums wherein the parties should be 
bound, iii. 10^, ]040.y. supra 780« 
Mrs. Mackenzie Iiaviiig exhibited 
and sworn articles x>f the peace 
against Mr. Mackenzie her husband, 
his recognizance was discharged, 
and proceedings against him stayed, 
upon its appealing that be had done 
uothing but what wqs .lecessary to 
the care and cure of her as a person 
disordered in her mind. iii. 1922. 
V. supra, Sir Thomas Allen's cade. 
S0(>. 

ARTITICERS. 

Seducing them abroad, iv. 9026* 
See Sentence, Statutes, 

Whose living is substantially gotten 
by mechanical labour, with a mix- 
ture of buying and selling are, 
upon the authority of cases, liable 
to commissioners of bankruptcy : 
though the couit were sensible of 
the inconvenience of holding them 
so. iv. 2148. 

ASSIGNMENT 

Of a term — may be by a note in 
writing ; without either seal, deli- 
very, or stamps, v. 28^2. 

Jones granted for 99years,if three per- 
sons should so long live. Two of 
them ditd. Tie executrix of the 
grantee Uhsiigned to Penii>ton, by an 
indoisement on tlie lea^o, in tiiese 
words, *^ 1 aaijign all my title, &c.'* 
Which writing was neither sealed, 
delivered, nor stanipt. Peninton 
entered, and exactly in the same 
manner assigned to Fry. l-'ry en- 
tered, and was po^j^ei^ed ; but in 
17^, gave up the po:teession. The 
executrix of the gi-antee was then 
dead. Her executor had never en-* 
tered, or done any act ofownerahip; 
1/ut in 1770, he regularly assigned 
to Fry : but at that time Phillips 
was in possession, under a ffBxtt 
from Jones, made to him upon 
Fry*s giving up possession. Ques* 
tion — ** whether any thing passed 
•* to fry, by the lastmentioned as* 
** signment made to him by th^ 
" executor of the executrix of the 
^< grantee J wlu(^ ei^ecD^r hm* 
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** self never was in ponsession.'* 
Which question the court did not 
determine ; because upon the whole 
of the case, Fry bad a right. 
V. 2832. 

ASSISE OF NOVEL DISSEISIN 
Was introduced (probably from the 
usage of Normandy,) in or before 
the reign of Hen. 2. und was con- 
sidered as a benefit and indulgence. 
i. 107, 
i^oth the legislature and the courts of 
law extended this remedy, for the 
sake of the true owner, to every 
trespass or injury done to his real 
property ; if, by bringing his assise, 
he thought fit to admit himself dis- 
seised, i. no. 

The reports of assise can only relate to 
cases where the true owner admits 
himself to be disseised, ibid. 

Agdinst whom this remedy lay. ibid. 

ASSl'RANCE.See/«*ttraitc<f, PoHcy, 
Conveyance, Common Recovery. 



ATTACHMENT 

Granted against the plaintifTs attor- 
ney, for putting the name of an 
attorney of this court to the pro- 
cess, without his authority. i.20. 

What sort of attacliment may be 
moved for, on the last day of a 
term. i. 651. See Practice, 

Shall go against an under-sheriff for 
improperly executing the rule of 
the court, li. 797. ^eePillory, 

For a contempt — ^was granted against 
a man who being defendant in 
this court, did personally consent 
(at the trial) to an arbitration, and 
not to bring a bill in equity : but 
after the afwd, and after the rule 
of nisi prius was made a rule of 
court, did bring a bill in equity 
/or relief against the award, and 
very perversely persisted : but at 
length submitted, and paid full 

' costs out of pocket ; the court dis^ 

charged him i^lthout any fine, 

rather than set a small one for so 

high an offence, iii.' 1258. 

For a contempt— -If the party com- 



plained of purges himself, he sfadl 
no%, in general, have costs ; yet in a 
case where the complaint appeared 
very groundless and vexatious, 
costs were ordered to be 'aid bv 
tlie party complaining, iii. Iti29. 
1330. 
The defendant cannot come in aud ac- 
knowledge the contempt, and 
submit to punishment, before or 
without answering interrogatories. 
Unless it be in the case of a risque 
returned, iv. 2129, 2130. 

ATTAINT. 

The writ of attaint is now a mere 
sound, in every case : and, in many, 
it does not pretend to be a remedy, 
i. 393. See New Trials Practice, 

ATTORNEY. 

An attorney's name put to pro^ss, 
without his authority, i. 20. See 
Attachment, 
An attorney of this court having 
by mere collusion and with intent 
to secure the business arising from 
the prisoners, taken one of the 
turnkeys of the king's bench pri- 
son for his article-clerk, the 
articles were cancelled in court, 
by order of the couit, and ordered 
to be kept there, i. 291. 
Was ordered to pay costs (as well as 
his client,) having joined in an 
affidavit to suppoit a frivolous com- 
plaint, and made resentful declara- 
tions which shewed him to be 
personally active in it. ii. 654. 
See Information, 
Has no privilege against the court of 
conscience in London, iii. 1583* 
See London, 
Is not obliged to obey a subpcBoa 
with a duces tecum of papers^be- 
longin^ to his client, m order to 
give evidence to a grand jury, to 
prove his client guilty of having 
forged them. iii. 1689. 
Has privilege to keep the venue in 
Middlesex, when plaintifF; but 
not to change it thither, when he 
is defendant, iv. 2027, to 2132. See 
Venve. 
Neglecting to charge the defenduit 
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Wing in custody, with a declare- 
tion, within two tenns ; by which 
omission, the defendant obtained 
his discharge ; is liable to an ac- 
tion by the plairtliff ; (and 5001. 
damages have been actually given 
by a jury, in such an action;) but 
the court will not proceed a^tmibt 
him for it, in a summary way : it 
ouj^ht to be left to a jury, as to 
the quantum of the damages, iv. 
2000 to 2003. 

Knowing' a case to be out of the ju- 
risdiction, or exceeding the }x>u ads 
of his duty, may be answerable as 
a trespasser, iv. 2109. 

Priviie^ is the privilege of the court 
he belongs to ; not his own, person- 
ally. (This was in C. B.) iv. 2113 
to2116. 

Privilege continues no longer than 
be remains an acting attorney of 
his couit. ibidem. 

Privi We exempts him from serving 
sheriff of his corporation; though 
he was resident in the corporation 
before and when he was admitted 
an attorney of C. B. ibid. 

ATTORNEY GENERAL— 
May, ex officio, exhibit informutions, 
and may summon the parties to 
shew cause : and therefore the 
court will never grant an informa- 
tion, upon his applicat.on, in cau- 
ses prosecuted by the crown, iii. 
1565. 

AVERMENT. See Pleading. 

The word " being" is a sufficient 
averment, ii. 834. 

The plaintiff must aver performance 
of what is to be done on his part, 
or shew that he was ready to per- 
form it. ii. 900. 

The want of this may be helped by a 
verdict ; but not by a judgment 
by default, ibid. 

The Veritas facti may (in some cases) 
be averred ag^nst the fictio legis ; 
as where the true time of suing out 
a latitat is material, it may be 
shewn notwithstanding the teste. 
iL 906, See Pleading, 950 to 909. 

So, the time of signing a judgment 
may be shewni in the case of 



purchasers, (who are bound only 
from the signin<;i^ :) but none else 
shall be perm tte I to aver " that 
** a judgment wis signed after 
" the first day of the term ;" nor 
can it be averred ** that a fieri faci- 
•' as was taken out in the vacation ;'* 
because the fact is not relevant, 
nor do the legal consequences de- 
pend upon the truth of it, but up- 
on the rule of law. ii. 907. 

Of the want of quaUfi cations — Where 
necessary or not necessary in an 
indictment ii. 1036, 1037. See /«- 
dictmeni. 

It may be averred as a fact, ** that a 
" latitat was prosecuted in vaca- 
" tion time :" though it is void, if 
testad out of term. v. 2588. 

AVOlDANCEr- 

Of a benefice, by accepting another* 
iii. 1504 to 1511. See Benefice. 

AVOWRY--See Replevin, Distress, 
Exemption. 

AUCTION— 

Seems not to be within the statute of 

frauds (29 C. 3. c. 3. §4) 
The auctioneer is an agent for the 

buyer, afler having kisocked down 
the hammer, as well as for the sel- 
ler, iii. 1921. 

AUCTIONEER 
Is liable to the bidder's action for the 

depo.^it ; where the bidder has 

sufficient reason not to proceed, v. 

2639,2040. 
And his paying money into court 

is an acknovvledgmeift that he k 

liable, ibid. 

AUTHORS 

Have not, by the common-law, the 
sole and exclusive copy-right re- 
maining in themselves or their as- 
signs in perpetuity, after having 
printed and published their com- 
po(;itions. iv. 2409. 

But by the statute of 8 Ann. c. 19. 
it is secured ta them for fourteen 
years fi om the day of publishing : 

U2 
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aiid after the end of fourteen year?, 
Uie iK>le rij^ht of }iniitinp^or dispos- 
ing of copies bhall Riiini to the 
autliors, if theu liviug, for other 
fourteen years, ibid. 

AWARD — see Arbitration. 

BAIL 

For a baukrupt who obtains his 
certificate pending' the action, 
shall be discharged, if the certifi- 
cate is obtained before they are 
fixed : but if not till after the bail 
are fixed, then they remain liable, i. 
344. 245. 
Affidavit of the debt being upwards 
of 101. (in a superior court) and the 
sum sworn to be marked on the 
back of the writ or process. See 
Statute 12 G. 1. c. 2i>. s. 1, 2. and 
declaration on bail-bond. 
For a soldier-<-how they may surren- 
der him, in their own discharge, i. 
:):iO, 340. 8ee Soldier, Habeas 
Corpus. 
Shill have time to surrender their 
principal, after a writ of error 
brout^ht by him ; but upon difier« 
ent terms, according to theditfei-ent 
c'ircumstances. i. b40. 
1. If the bail apply within time al- 
lowed for surrendenng tlie prin- 
cipal, the terms are " that they 
" pay the money, or surrencJec 
'^ the principal, within fonr days 
*• after tlie writ of error shall be 
" affirmed.*' ibid. 
% But if they do not apply within 
that time, then they shall have 
only the four days to pay the 
money ; but noaltemativeof sur- 
rendering the principal, ibid. 
3. It is the allowance of the writ of 
error, that is the proper super- 
sedeas : the notice of its being 
allowed, is only to bring the 
other party into contempt, in 
case he should proceed sub- 
sequently to such notice, ibid. 
An exoneretur was ordered to be en- 
tered (upon the baiPs surrendering 
the principal ;) but, by the omission 
of the officer, was not actually enter- 
ed* The plaiutiff knew of the sur- 



render: his attorney did not; but 
sued scire faciases against the bail, 
into London, where the original 
cause of action was : thes^e scire 
faciases were holden in fgulju* ; 

1st. B( cause the plaintiff himselfwas 
apprized of the surrender, i. 409. 

2dly. Because they were not sued 
in Middlesex, where the bail-piece 
remained, after the surrender, ibid 

Common — special — the affidavit to 
hold to 8i;ecial bail must be pou* 
tive : a positive oath of the debt is 
retiuired both by the act ofparha- 
mentand by the established rule of 
the court, ii. i^&b. 

Ist. By 12 G. 1. c. 29. s. 1, 2. No 
pei-son shall be held to special bail, 
for any cause of acrion under 101. 
in a superior court, aud 40s. in an 
inferior court. Of which cause of 
action, afli davit shall be made and 
filed ; and the sum therein sped- 
fied, indorsed on the wTit or pro- 
cess : for which indorsed sum, the 
officer shall take bail, and for no 
more. ii. 655,650. 

2dly. Swearing only to belief, though 
with a reference to accounts sent 
fiom abroad, where the debt aroee, 
will not do. ii. 655. Scd v. infra, sub 
pa. 10a2. 

Common — special — A debtor i^|;u-' 
larly discharged of an old debt, but 
conscientiously making a uew ac> 
knowledgment of it and a new pro- 
mise to pay it, shall be discharged 
upon commou bail, and not hd* 
den to special, ii. 737, 738. See 
Bankrupt, 

Upon writs of error, on 3 •/. 1. c. 8. 
(on bonds conditioned for pay- 
ment of money only.) ii. 746, 747. 
8ee Error. 

It is the duty of sherifTs officers to 
t^e it, in actions on the case : and 
they are punishable if they take 
money for doing it. ii. 028 to 929. 
See Statutes (23 if. 6. c, 10.) 

Common — special. — The affidavit to 
hold to special bail was only ** that 
*^ the defendant was indebted to 
'' the plaintiff in, &c. as he cxm^ 
" putes it :*• yet it was thought 
sufficient, by the only two judgci 
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then in court.ii,ia32. Sed v. supra 
055. and infra (under pa. 1447.) 
The established rules of the court, 
relatiui^ to the lime and manner 
of surreuUerini; tlielr principal 
must be strictly adhered to. iiu 
1300. 
1st. The ca. sa. against the principal 
being left in the sheriff's office 
gives notice to the bail, 
" that the plaintiff would pro- 
*• cecd agai.'ist the person :'* and 
therefore it is incumbent upon 
the bail to search whether any 
ca. sa. be left in the olBce. 
ibid. 
Sd. The actual return of the ca. sa. 
or the actual filing of such re* 
turn, before the issuing of the 
scire facias a?aiimt the bail will 
not be exammed into by the 
court : the ralher, l^ecause if the 
had even pleaded it, yet such 
return might have been tiled at 
any time before replication, ibid. 
3d. A surrender, half an hour be- 
fore midnight of the last day, 
when the court was risen and no 
judge then accessible ; and even 
• lodging the princi|>al, that very 
night in the King's Bench Pri- 
son, is not sufficient ; though it 
was the utmost that the bail had 
time to do ; from their very late 
notice given them by the sheriff, 
of the ca. sa. ibid. 
4th. For, as a scire facias had 
been duly returned, the court 
would not meddle with the suf- 
ficiency of the time for surren- 
dering the principal, iii. 1361. 
CoBimon — special — au original debt 
was only ^ 138. 6d. A judgment 
was obtained -for tliis debt and 
costs : both these together,amount- 
ed to upwards of 101. The plain- 
tiff brou^'ht an action of debt upon 
this judgment, and held the de- 
fendant to bail. The special bail- 
piece was discharged ; the original 
debt being under 101. iii. 1389. 
^IpeciaL— the affidavit mnst be post* 
live : " that the defendant was in- 
. ** debted to him in such asura, as 
^ appears by agreement bearing 
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date such a day,*^ will not 
do. iii. 1447. V. supra (under pa. 
665.) 

Where a defendant shall be dis- 
charged on common bail, after 
having remained in cus^'ody two 
terms, without being declared 
against, iii. 1448 to 1450* See 
Practice. 

Upon a capias utlagatum. ill. 1412 
to 1484. See Capias Utlagatum, 

Upon bringing a writ of error. Iii. 
1545 to 1549. See Error. 

Special, on 26 G. 2. c 91. s. 8. anda 
Affidavit '' that the plaintiff has 
" cause of action a^inst def^n- 
" dant for 2001. forfeited by him, 
" for, &c."— is positive enough, 
iii. 1509. 

But not where it is by way of refer- 
ence only. iU: 1687. V. tupra, 6fi5, 
1447. 

Upon appearing to an outlawiy«— 
must be special, if the case origi- 
nally required special bail, ii, 
1920. 

An action upon a bail-bond must be 
brought m the same court where 
the bail was given, ill. 1923. 

Common : special— the plaintiff's 
assignees under a commission of 
bankruptcy, swear to the debt, 
" as appears to them bytheldst 
** examination of the bankrupts, 
'' and as these deponents verily 
" believe ;" and that they have not 
received the debt or any part of it, 
but believe it to be still due. The 
bankrupts had given in dn account 
of this debt upon their examina- 
tion ; to the truth of which they 
had sworn, to the best of their re- 
membrance and belief: but thev 
refused to swear it in an affidavit 
to hold the defendant (their father 
in law) to bail. The court held him 
to bail. iv. 1992 to 1996. v. supra, 
655. 1032. 1447. 1687. md infra, 
2120,2283. 

In a civil action, for a person convict- 
ed of felony, are too late to have 
a certiorari to bring up the princi- 
pal to be surrendered in their dim 
discharge, after he is actoaUy on 
board for transportation, iv. 2034* 

9 
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Excepted toy but not struck off the 
bail-piece, if oftrrwards attached, 
apply for an exoneratur ; which 
•hall be eutered nunc pro tunc. iv. 
2107. 

Common: special. In an action of 
debt upon a judgment, where the 
original cause of action was under 
lOU but (by the addition of costs) 
the judgment exceeds 101. The 
Common Pleas require special 
bail : thi» court, only commout iv. 
2117,2118. 

Common : special. Affirmation ** tliat 
** the defendant was justly aiid 
** truly indebted to the plaintiff 
•* in 50001. for so much money 
«* had and received of the affirmaat: 
** for .which he has not account- 
•• ed." These hist words render 
it not positive. He was discharged 
on filing common bail, iv, 2126, 
2127. 

Have time to surrender their princi- 
pal, till the quarto die post, provi- 
ded it be done sedente curia, 
where the action is by original, iv. 
2184. 

Lord B. charged positively with a 
rape, and two women accessary be^ 
fore the fact, were admitted to 
IkuI, by four manucaptors: his 
lordship, 40001. and 40001. The 
women, in 4001, and 4001. each. iv. 
2179. 

Common : special. Swearing to be- 
lief, and as certainly as the nature 
of the thing will bear, is sufficient, 
where the plaintiff is an executor, 
or administrator, or assignee under 
a commission of bankruptcy, iv. 
2283. v. supra, 1902, &c. 

In error, upon a judgment in eject- 
ment>— justify m double the rent. 
iv. 2502. See J5:rror. 

After bail had justified, plaintiff 
(without disclosing this) obtained 
aside-b^rrule *^ to discontinue on 
*< payment of costs ;*' and brouE'ht 
a new action. The court ais« 
charged the side^bar rule. iv. 2502, 
2503, 
l^inded property in Jamaica does not 
qualify tp justify as sufficient bail; 



because not liable to the process of 
this court, iv. 252tt, 2527."^ 

Or security to be taken by the she* 

rif}', on a capias utlagatum, pnr- 

. suant to 4, 5 fF. & M, c. 18. iv. 

2537 to 2542. See Outlawrtf, 6'to- 

iutes. 

A person in custody upon a capias 
utlagatum after conviction of a cri- 
minal misdemeanour can not be ad- 
mitted to bail, without consent of 
the prosecutor, ibid, for he is m 
execution, iv. 2545, to 2549. 

Persons committed on 13 & 14 C 2. 
c. 1 1 . sect. 0. for forcibly revistii^, 
&c. custom-house officers in the 
execution of their duty, to rem«n 
in prison till the next quarter ses- 
sions, cannot demand to be bailed, 
as of right, v. ^042. 

Common bail shall be accepted, in an 
action upon a judgment of non- 
suit merely for costs. v,2G6O,206L 
vide supra, 2117, 2118. 

Surrender of the defendant before the 
retitm of the writ is no reason for 
staying proceedings upon the bail- 
bond. Nothing can be a perform* 
ance of the condition of a bail-bond, 
but putting in bail, v. 2683. 

Special : corumon — ^the affidavit made 
for the purpose of holding to 8i>e-» 
cial bail had only one stamp, and 
joined debt and assumpsit together. 
lliis is an impropriely : and the 
defendant was discharged on com- 
mon bail. v. 2090, 2601. 

Undertaking that,on staying proceed- 
ings against them until the affirm* 
ance of the judgment, they 'will 
pay the debt and costs within four 
days after the affirmance ; this is to 
be understood a final affirmance, y, 
2820. SeeJError. 

BAILIFF 
To sheriff. See Sheriffs and iheir 
^at'/i/^: also statutes (under 23 If. 
0, c. 10,) 

BAKER. 

Baking puddings, pi«», and suck 
things for dinner on a Sunday, ia 
not an offence meant by 29 C. 2» 
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€,7: but 18 within tlie equity of 
the proviso in the third section of 
it, as a cook's shop; and Tvlthin 
the exception of works of necessity 
and mercy, ii. 787, 788. 
Presented and amerced, for selling 
bread wanting weight ; and action 
of debt on that amercement, graf- 
ted on 3 G. 3. c. 11. iii. 1859 to 
1865. See Court-Leet. 

BALLAST. 
Where to be unladed, ii. 056 to 661. 
See Navigation, 

BANK-NOTES. 

A bank-note payable to Wm. Finney 
or beai er, on demand, was sent into 
the country by the general post. 
The mail was robbed, and this note 
. taken out. This note (for £21. 
10s. oaly) being so stolen, was 
paid to an inn-keeper, for a full and 
valuable consideration, and in the 
usual course and way of his busi- 
ness, and without any notice or 
knowledge of this robbery or of 
its being taken out of the mail. 
Payment was stopt at the Bank. 
The note was brought thither, for 
payment, the casnier refused to 
pay it, or to redeliver it. Trover 
was brought by the inn-keeper: 
who had judgment against the 
cashier, i. 453 to 460. 

Ut. Bank-notes are treated, and are 
to be considered as money, or cash ; 
not as securities or documents for 
debU. i. 457. i. 459. 

2d]y. They pass by devise, as ready 
money or cash. ibid. 

ddly. Neither they, nor money, can 
be pursued and recovered, after 
they have fairly and honk fide pass- 
ed m currency ; even though sto- 
len, i. 458. 

4thly. But before they or the money 
have passed in currency, an action 
will he, for either, ibid. And so 
it will, against the finder of money 
or of bank-notes ; before payment 
. away in currency, ibid. 

5thly. Bank-notes are not like lot- 
tery tickets ; which are identical 
jnkI specifici and whereof mere de- 



livery may make no change of pro* 
perty. i. 459. 

6thly. It is necessaiy, for the purpo- 
ses of commerce, that thoir pay- 
ment should, be established and 
secured, ibid. 

7th]y. But it may be reasonable to 
stay payment, till inquiry whether 
the bearer came fairly by it, and 
for a good and valuable considera- 
tion, ibid. 

BANKRUPT 

The propert)' of a bankrupt*8 goods 
is, aftier assignment, in the assign 
nee, from tne time of the act - of 
bankruptcy, by relation, i. 31, 32. 
V. infra, 440. 4- 817 to 820. 

And the assignee may maintain tro- 
ver against the sheriff who took 
them m execution after the act of 
bankruptcy and before the assigp- 
meut, but sells them after the as- 
signment : for, the selling was cei^ 
tainly unlawful, whatever the tak- 
ing might be. i. 31, 32, 33. and see 
title Trover, 

Bail for a bankrupt, who obtains his 
certificate penning the action, slwll 
be discharged, if the certificate b 
prior to tlieir being fixed: other- 
wise they remun liable, i. 244,245. 

But the bemkrupt himself, though 
discharged of the ori^nal debt, is 
yet liable to the judgment in an 
action against him upon the bail- 
bond : for this is a new and di»* 
tiiict cause of action, i. 436. 

By 21 J. 1. c. 19. § 2. a trader who, 
being airested for debt, shall after 
such arrest lie in prison for two 
months, upon that or any other 
arrest or detention in prison for 
debt ; or, being arrested lor lOOL 
or more, shall escape out of prison; 
(or procure his enlargement by 
putting in common or nired bail, 
repealed by 10 Ann. c. 15. s. 1.) 
shall be accounted a bankrupt, to 
all intents and purposes: and in 
the said cases of arrest or lying in 
prison for such debt or debts (or 
getting forth by common or hired 
bail,) from the time of his or her 
said first arrest* 
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lit. All the bankruptcy-acts ihnst be 
construed accordiiij^ to their real 
intention, and so as to answer t)ie 
endii of public benctit. i. 439, 410. 

2d. Eficajje means a runninj^-away 
contrary to the sherifTs consent; 
not where, by permis-non of the 
sheriff, he is carried throuu^h ano- 
flier county, and calls upon his 
Attorney in that other county, on 
hisroad toajudge*8 chamber up- 
on a habeas corpus : this shall not 
make him a bankrupt and a cri- 
mitial. ibid. 

3d* Where stifllicient bail is fairly put 
in, and the defendant afterwarcls at 
a tttture day surrendered, the 
bankruptcy shall not relate to the 
time of the fiist arrest ; but only to 
the time of the surrender, ibid. 
Fbr the bankruptcy * commences 
onlyfvom actual lyiiig in prison. 
ibid. ♦v. supra, 31. infra, 817 to 
820. 

4th. But when bail is put in, merely 
with intent to BUrreiider immedi- 
ately ; and Ihey do so, eo intttante, 
and the defeiulant is instantly 
committed custod. mar\ ; this is 
otoly form, and (in effect) no Imil 
at all, but a continuation of the 
same imprisonment : and therefore 
the bankruptcy shall here relate to 
the ftrst arrest, ibid. 

A conveyance made by a trader of 
his whole substance, to a particu- 
lar creditor, was, under all the 
circumstances of it, adjudged to 
be fraudulent and an 4ct of bank- 
ruptcy ; although it was made by 
way of security, artd for a valuable 
consideration, and executed (but 
without delivery of possessioii) 
i^ee weeks before any other act 
of bankruptcy. The principal 
circumstances were, that the tra- 
der continued in possession, and 
visibly acted as owner; that tho 
rest of the trader's creditors tvcrc 
imposed upon by false appearan- 
ces ; that^e agents of this particu- 
lar creditor told the rest of the cre- 
ditors, " that the trader had mort- 
*' {^ged his leaseholds," but con- 
cfsshed liis having assigned any 



thing else ; that both the particular 
creditor and his agents appeafed 
clearly to be aware •* that posses- 
" sion was necessary;'* but hid 
contrived and originally inteuded 
** that there should be a deiiveiy 
*' of possession,afl soon as the trad^ 
** should dete: minetobecomebank- 
•* nipt : but not sooner ;" in order to 
evade the clailse in 21 J. 1. c. 19. 
8. 1. In other respects, this convey- 
ance was fair and honed ; being iii- 
tended to secure one De Mattos, in 
London, from being a sufferer by 
the country trader's overdrawing 
upon him ; De Mattos having 
a»reed to pehnit Slader, we 
country trader, to draw upon him 
in Lond6n, and to advance as fiir as 
3001. for Slader. Resolved 
let. That this conveyance was fraudu- 
lent, and an act of bankruptcy 
withi.i the IJ. 1. c. 15. s. 1. 1.467 
to 485. V. infra 829 to 833. 
2d. All the bankrupt-acts are to be 
taken together, as one system of 
law : and thev **« to be construed 
favourable for creditors, and to 
suppress fraud, i. 474. 
3d. Indemnity was a good and valua- 
ble consideration : and this deed 
was a fair transaction, as betwetn 
the parties, i. 474. v. infra 830. 
4th. But, many transactions, fair as 
between tlie parties, may yet be 
fi'ftudulent as to third persons, by 
reason of deceit upon or injuty 
to them. i. 474. v. infra, 830. 
5th. This was one of those cases: 
the creditors were deceived by 
fahe appearances I'onnectied witli a 
secret confidence, i, 475. The end 
and the means were both unteiwfuU 
!y. ibid. 
6th. ^e end wns unlawful. For 
1st. The preference aimed at, was 

fraudulent and unlawftil. ibwL 
JUv. Preference of a favourite ifTe. 
ditor, by an assignment of all, 
after makhig and just before 
executing a determination to 
break, even if accompanied with 
aibnnal delivery of possession, 
is a fraud upon the whole bank* 
ru])t4aiv ; and would defeat Aa 
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two main objects* of it, vi«. the 
matiage neat of the bankrupt's 
estate, and an equal distribution 
of it amongst all his creditors 
who have trusted to his geaeral 
credit, i. 470. 
3dly. In like manner, a conveyance 
calculated to post[>oiie a parti- 
cular creditor is an act of bank- 
ruptc}'. i. 477. 
4thly. Priority shall not be gained 

by secret liens, ibid. 
5thly. Therefore conveyances of 
personal chattels, by way of 
security, where possession is left 
with the bankrupt, shall not 
j(iveany priority, i. 477. 
6thly. But conveyances of land, 
are different ; for land is holden, 
without perception of prolits, 
by the title, ibid, and 484. 
Tthly. There is also a ^^^reat differ- 
ence lietween conve}'ances of all, 
and of a part only.* The latter 
may be public, fair and honest ; 
but the ftfrmer miist either be 
fraudulently kept secret, or 
produce an immediate bauk- 
nn>tcy, i. 478. v. infra 8.30. 
7th. The means likewise wc^re un- 
law ful , as well as the end ; namely, 
the falae credit given to the bank- 
rupt, by leaving him in possession 
and to ttct as owner ; and the secret 
trust " to deliver the possession, so 
•' as to avoid tlie clause in 22 J. 1. 
«* C.19." i. 482, 4a3. 
'Sth. No deed, made by a trader, can 
be fraudulent in a court of etjuity, 
which is not fraudulent at law and 
an act of bankruptcy, i. 479, 
481. 
^h. Every equivocal fact may be 
explained by circumstances ; none, 
more than deeds ; for, hiirdly any 
^eed is fraud ntent, upon the mere 
face of it. i 484. 
Oeitificate is not compete, till allow, 
cd ; nor shall rdate to the sij^ning 
by the commissioners and credit- 
ors ; nor over-reach a legacy left to 
tlie^jnkrupt after the tijming, but 
before the allowance, and assigned 
J>y the commissioners before allow- 
vace : but the cred i tors ^11 have 
it,ii,717>718,719. 



Bankruptcy alone, nay even insolven- 
cy, (which bankruptcy doe^ not 
necessarily import,) is nosufitcient 
cause of amotion fioni be office 
of a common-council man of a 
corporation, ii. 731 to 780. 
A bankrupt who had regularly ob- 
tained his certificate, afterwards 
settles an old account with a credi- 
tor who did not appear to have 
come in under the commisiion; 
agree:^ that a balance of 741. was 
due from him at the time of his 
bankruptcy ; and pmmiased to pay 
it, •* wheti he should be able.** 
1st, As to the general question, 
•• whether the bankru{^ was or 
** was notliableto the payment of 
" it, upon this new acknowledg- 
•* ment and new promise ;*' the 
court did not enter into it. ii.7d6, 
737. 
2dly. But they discharged him up->. 
on common bail ; (that being tne 
particular question before them.) 
ii. 737. 
Lies two months in prison, ii. 817 to 
820. V. ante 459, 440.) 
1st. The relation, and consequent- 
ly the property of the assignees 
in the Ijankrupt's goods, goes 
back to the time of the first ar- 
rest, ibid. 
2d. If execution (a fi. fe.) is sued 
out against a trader's goods, 
returnable within the two 
nionilis, but not actually return- 
ed till after he has lain two 
months ; 
Ist. ** Nulla bona" is a good re- 
turn : because it is then cer- 
tainly a true one. ibid. 
2dly. But tjn. whether it would 
have been ao, if the return had 
been made upon the return-day, 
which was within the two month^, 
when it was uncertain whether 
he would or would not lie the 
t^vo months in prison, ibid. 
3dly. In the last case, if the slieriff 
hsL^ returned " that he had 
" levied the money,'* and had ac- 
tually paid it over to the piain- 
tiU*, the sheriff might have been 
excused : but the plaintHf must 
lefundit to the asugnees* ibid* 
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Ly a trader, being really indebted to 
W (in about 18401. sent for W ; told 
him ** he could not stand his 
. eroundy*' and purposed to secure 
him. Accordingly, he executed 
a general asbignmentto W, of eveiy 
thii)g that he had in tlie world : 
but after payment of W*8 debt, it 
vras to be in trust for L himself, 
as to the residue. A defeazance, 
in a sepaiate deed, was 6oon after 
executed, making tlie assignment 
void, upon payment of all the 
money due to W (who had been 
concerned with L in circulating 
notes, many of which were out- 
standing:) but neither the a&bign- 
ment nor defeazance particularly 
liquidated how .much money was 
due from L to W. The deed of as- 
signment recited L's being*' oblig- 
** ed, upon urgent and necessary 
*< business, to leave London ;*' and 
^* that he could not raise money 
'* soon enough to answer all the 
** demands that W had upon him." 
Inhere was no counterpart of this 
deed :and the ori^ihal remained in 
the keeping of L the assignor. 
Mo possession was delivered : only, 
L gave a letter of attorney to IJ, 
hib own clerk, (a person privy to 
the whole,) to collect, receive, dis- 
pose, ^c. the goods still continu- 
ing in L's house. No notice was 
givenlo L's debtors, i . 827. V. supra 
•4<}7 to 485, almost S. P. 
1st. I'his deed alone is itself an act 
of bankniptcy ; it is within 
'JIJ. 1. c. 19. s. 2. and, if per- 
mitted, would defeat the whole 
system of the bankrupt laws. ii. 
829 to 833. V. supra 407 to 485. 
2dly. The circumstances confirm 
this : particularly, there being no 
visible change of possession^ a se- 
cret transaction, no notice, &c. 
ii. 830. 
3dly. It was resolved, — 

1st. That a trader (even before 
bankniptcy,) can not prefer one 
or more creditor or creditors to 
the rest, by a conveyance of 
his whole estate and dfects. ii. 
829 to 833. V. supra 484. 
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2dly, But he may pay a particokr 
creditor ; or he may mortgage a 

f)art of his estate or e£Eectt (it 
east) to a particular creditor, 
piovided he delivei-s possesflioo 
at the same time. ii. 831. Y.tupia 
484. 
ddly. Yet a colorable exception of 
a small part would not (per 
Lord Mansfield) help the mat- 
ter; for the court would not 
sufier such an evasion to prevaiL 
ii. 832. 
4thly. The system t>f the bankrupt 
laws is ^Mhat the bankrupt's 
** effects shall be taken out of 
his own possession and ma- 
nagement, and put under that 
'* of the commissioners ; and be 
*• divided equally,*' i. e. propor- 
tionally, amongst all his credi- 
tors, ii. 829, 830. 
5thly. Therefore L became a bank- 
rupt the moment he executed 
this deed, which puts his whole 
estate under the management of 
his own trustee, instead of the 
commissioneis ; and assigned it 
all to one creditor, leaving no- 
thing for the rest. ir. 830. 
A inort{^age by a trader, of ships 
abroad, or of cargoes upon tne 
high seas, is good (notwithstand* 
iiig the clause in 12«/. 1. c. 19.) 
though posse^ision be not actually 
ilelivered. ii. 941. 
John Perrot, a bankrupt, upon the 
labt day allowed him, had thii 
question propounded to him in 
writing by the commiseiouer»-— 
** as you do admit that you have 
*' spent the last week with Mr. M. 
^' one of your assignees, to settle 
*^ and adjust your accounts and to 
'* draw up a true state thereof, to 
*' enable you to close your exami- 
*' nation ; and do likewise admit 
** that upon such state thereof it 
'' appears that after giving you 
<' credit for all sums of money 
'< paid by you, and making you 
^' debtor for all goods sold and 
** delivered to you, from your 
*' first coming into trade to the 
*^ time of baukruptcy, it appear* 
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^* that there is a deficiency of the 
« sum of 13,5131. Give a true and 
'« particular account of what is 
« become of the same ; and how 
'< and in what manner you have 
*^ applied and disposed thereof:'* 
to which question he refused to 
give any other than this general 
answer, '' that on goods sold this 
>< last year, he had lost upwards 
of 20001. and bv mournings, 
upwards of 10001. and that for 
nine or ten years he had been 
'« extremely extravagant, and 
" spent large sums ot money,*' 
Whereupon thev committed him. 
until he should submit himself, 
&c. and full answer make, to their 
satisfaction, to the said question. 
On habeas corpus, be was reman- 
ded, ii. 1122 to 1120, 
1st, This question is a proper one : 
and the answer is insufficient 
and unsatisfactory, ii, 1124, 
1125. 
2d. The power of the commission- 
ers to examine the bankrupt is 
not limited and confined within 
the time allowed him to submit 
to be examined : they may com- 
pel him to make further answer, 
after that time. ibid. 
Sd. The 1 «/. I.e. 15. continues in 
force notwithstanding the sub- 
sequent statutes; and all the 
bankrupt-acts ought to be 
taken together, so as to answer 
the general end and intention of 
the legislature, ibid. 
The same man twice afterwards sub- 
mitted to further examination ; 
gave unsatisfactory answers, and 
was remanded. The first time, 
he petitioned the lord keeper ; the 
second, he brought another habeas 
corpus here : botn, without success. 
At last, he was convicted, and exe» 
cut^d, for concealing his effects, 
ii. 1210. 
Being sued as executor, pleaded a 
false plea; which being found 
against him, the plaintiff had judg- 
ment against him, de bonis pro- 
Eriis, for the costs : after which, 
e obt^ned his certificate. This 



judgment de bonis propriis, for 
the costs, is not discharged, by the 
certificate, ii. 1368, 1309. 

If an executor becomes bankrupt, 
the commissioners can not (per 
Lord Mansfield) seize the specific 
effects of the testator ; not even in 
money, which specifically can be 
distinguished, and ascertained to 
belong to such testator, iti. 1309, 

An action upon the case will lie for 
maliciously suing out a commis- 
sion; notwithstanding the particu- 
lar provision in 5 G. 2. c. 30. s. 23, 
for preventing the taking them out 
maliciously, lii. 1419, 

A feme covert sole trader in London, 
is liable to a commission of bank-* 
ruptcy. ii . 1782 to 1784. See JLon- 
<f(m. Customs. 

If the husband of such feme covert 
sole trader in London becomes 
bankrupt, his assignees can not 
take her effects, to the prejudice of 
her creditors ; nor could the hus- 
baud himself meddle to the pre- 
judice of her creditors, ibid, and 
videut supra. 

Aninu-keeper, quatenus inn-keeper, 
is not within the bankrupt-laws, 
iv. 20G8. 

Nor a victualler, quatenus victualler, 
ibid, and 2005 to 20()9. 

But a butcher is, (as well as a shoe- 
maker.) iv. 2148. 

The court saw the inconvenience of 
exteiiding the bai^krupt-laws to 
artificers whose living is substan- 
tially gotten by mechanical labour 
with a mixture of buying and sel- 
ling ; but they thought themselves 
bouiid by the authority of cases, 
ibid, 

Ann and Isaac Scott were partners. 
Isaac, on the 27th of March ab- 
sconded. On the 28th he sent to 
Rollestou, a creditor of the part- 
ner shi[>, a letter from Dover in- 
closed a bill of parcels dated the 
23d of Mai'ch, of seven bags of 
cochineal, as if Kollestoa had pur- 
. chased them of Ann and Isaac 
Scou ; (which was not at all true';) 
informing him '* that he hadd e- 
** posited them at a public ware-* 
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^' house, in Rol)cgto>n*8 name and 
<* for his use,** (which he had 
done on the 2Gth, and they were so 
booked ; but Rolleston did not 
know it.) On the aOth, Rolleston 
went to the warehouse ; found them 
there ; sold them and applied tiie 
produce to his own use, in part 
of payment of the debt due to him 
from the partnershi p. Thi « 1 rans- 
action of l8aac*s is fruudule.it, and 
roidy and shall have no eftect to 
intitle Rolleston either to the moi- 
ety of Isaac or the moiety of Ann. 
ir. 2174 to 2177. 
LaRoche and Wilting, being possessed 
of a proinissOiT note of Dryer and 
Everard, payable to them or or- 
der, for 6001. indorsed it to Tem- 
ple, to whom they were indebted 
to a larger amount ;and, the same 
morning (being Friday) sent it in 
aletter to him atTrowbridge: which 
letter was received by him there 
on Monday, and could not be so 
before. La Roche and Wilting 
committed acts of hatikruptcy on 
the intermediate Saturday. They 
had given Bryer and Everard two 
notes for 3001. each ; which had 
not been dischsirncd. It was stat- 
ed " that the said note waH so in- 
'' dorsed and sent to the said de- 
•* fendant (Temple) in contenipla- 
'* tion of their insolvency and suli- 
" sequent ftiilure." Judgment 
w'as given for the plnintiflli, the as- 
siii(nees, who had brought trover 
against Temple for this note : for, 
tlte indorsement and sending of 
the note to Temple was fraudulent 
■ upon all the other creditors, and 
particularly Bryer and Everard. iv, 
22;}5, &c. 

1 St. If bills of exchange are sent, 
or goods consii^ned to a person 
who has paid the value before ; 
and the sender becomes bank- 
rupt ; the asi>ignees shall not 
take them back, though tlie per- 
son to whom they were sent did 
uot then know of their being 
sent : but if the consideration 
lias not been receiyed, the court 



of chancery always interpottt. 
iv. Q230. 
2d. Pmudulent conveyances are 
acts of bankni))tcy. ibid, and 
2240. 
3d. All acts to defraud creditors, 

are void. ibid. 
4th. An insolvent creditor can not 
go out of the common coaiae of 
trade and bu!»iness, to prefer a 
particular creditor or creditors 
ibid. 
5th. Assent is necessary to com- 
plete every contract, iv. 224L 
Conforming to the stututea,^ is dis- 
charged (by 5 G. 2. r. 30.* %. 7.) 
from all debts due or owing at the 
time of his becoming bankrapt. 
But contingent ones, not provable 
under the commission, are not dis- 
charged by the certilicate. iv, 
2444, 
A collateral, independant, e.vpresi 
covenant by an as9ig;nee of a lease^ 
" to indemnify the assignor," is 
not discharged (with respect to 
subsequent bi-eaches,) by the as- 
signee's becoming bankrupt, the 
assignment of his efl'ects, and his 
obtaining a ccriificate : it was not 
a debt due or owing at the time of 
his becoming bankrupt ; and the 
assignor could not prove it as such, 
under the commission, ibid, and 
2440. 
A fraudulent sale of goods by the 
bankrupt to one of nis cre<utors, 
in concert and combination to keep 
up the bankrupt*8 sinking' credit, 
in order to prefer thi» one creditor 
and cheat others, is void, (though 
it may not be an act of bankropt- 
cy in itself,) and does not alter die 
property of the goods : and tmver 
will lie, by the assignees, for the 
goods, iv, 2477 to 2482. 
Petitioning creditor's debt was of 
more than six years standing : but 
the bankrupt had submitted to the 
commission, without objediDe; 
This objection shall not afterwaras 
be taken by a third person, v. 262ft 
to2G80. 
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BARBERS 
Of London — Incorporated with the 
Surgeons of London, bv 32 H. 8. 
c. 42. Separated by 18"G. 2. c. 15. 
which latter statute only dissolves 
the union, hut does not repeal the 
4th a.id 5th sections of the former 
iv. 2133. See Surgeons* 

BARGAIN AND SALE. 

Where a deed of bargain and sale to 
make a tenant to the preecipe, and 
a common recovery, shall {when 
both are completed) he considered 
as being all but one assurance and 
quasi a conveyance to the use ab 
initio, ii. 1134. See Devise. 

BARON AND FEME. 

A husband and wife are considered 
as one, in matters of evidence ; and 
cannot be witnesses the one for the 
other. The husband can not be 
witness for hi^ wife, in a "question 
concerning her separate estate, i. 
424. 
The will of a feme covert, made under 
an agreement ^vith her husband 
previous to marriage, giving her 
power to make a will, must be 
proved in the spiritual court ; 
though it operates as an appoint- 
ment : and legacies appointed un- 
der it, shall lapse. So it has been 
settled in chancery. But the spi- 
ritual court can not treat it as a 
will, by granting strict probate of 
it. 432. However, they may ^rant 
administration, with such appoint- 
ment annexed : which proves it to 
be testamentary, ibid. And such 
an appointment is in the nature of 
a will : and attended with all the 
consequences of a will, ibid, 
1st. Tne fact, " that the paper was 
** actually her will," must be 
established by the ecclesiastical 
court, ibid. 
2dly. But if the question turns up- 
on her power to make it, that 
question must be discussed 
in the common law court : and if 
she had no such power, then a 
prohibition shall go, 433. 
Separated, by articles of agreement 



made in consideration of money 
received by the husband, and wiih 
covenant " never to disturb his 
** wife, or any person with whom 
" she should live," 

1st, The husband cannot seize her, 
or force her io live with him. i. 452. 

2d. Such an attempt would be a 
breach of the peace ; ibid, 

3d, And a contempt of the court, if 
molested in her return from thence, 
being brought up by a habeas cor- 
pus, ibid. 

A warrant of attorney to confess judg- 
ment is given to a feme sole : she 
marries before judgment is enter- 
ed up. Tliere must be an appli- 
cation to the court for leave to en- 
ter up judgment; founded on an 
afhdavit. But a judgment enter- 
ed up by husl>and ana wife, with- 
out such previous leave, is irregu- 
lar, and was set aside ; but with- 
out costs, iii. 1471. 

A feme covert is liable to be prosecu- 
ted and punished for crimes and of- 
fences, iii. ItiTO to 1682. See Or- 
ders of Bus turd if, 

A feme covert sole trader in Lon- 
don, iii. 1782 to 1784. See Bank- 
rvpt^ London. 

A wife ill used by her husband shall 
not be delivered to him, but pro^ 
tected against any insult from him. 
iv. 1991. See Habeas Corpus. 

A voluntary pension from the crown, 
during pleasure, shall not excuse 
the husband from being liable to 
be sued by her creditors by whom 
she was supplied with necessaries, 
iv. 2177, 2178. 

BASTARD— SeeOrrfer* of Bastardy. 

Producing b&)tards is treated as an 
offence and a crime, by 18 Eliz. 
c. 3 : not only as against the laws 
of God and man, but as burdening 
the parish, iii. 1(381. 

A feme covert is liable to H)i^ act. 
iii. 1681, 1082. 

If she was unmarried when the order 
was made upon her, her marrying 
afterwards, will not purge the 
crime : sbe still remains the object 
cf criminal jurisdiction. iUd. 
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There is no need to summon the hus- 
band : he is not liable for the cri- 
minal conduct of his wife. iii. 168 1* 
1G82. 

BEECH. 

May be timber, by the custom of 
that part of the country where it 
grows : its beine timber, or not, 
does not depend upon the use that 
it is put to; b.ut upon the custom 
of the country.iii. 1310 to 1312. 

BENEFICE. 

If a person having a benefice with 
cure of souls, of the yearly value 
of 81. accepts another with cure 
of souls, and be instituted and in- 
ducted, the first is void ; and the 
patron may present another to it, 
as if the incumbent had died or re- 
signed : so is 21 H. 8. c. 13. s. 9, 
10. iii. 1504 to 1511. 
Ist. The avoidance of the former 
benelice does not take place, as 
to lapse, till induction to the se- 
cond, iii. 1510. 
2dly. Though the patron has six 
months from the induction, to 
present, to save the incurring 
of a lapse ; yet he may, if he 
pleases, present before the in- 
duction, iii. 1512* 

BERWICK— 

The constitution of it. ii. 834 to 857. 

Contrasted with Wales, ii. 650. 

Edward 1st took Berwick into his 
own hands and possession. 852. 

Edward 3d procured a grant and 
cession of it, serarate from Scot- 
land, forever, and annexed, united 
and incorporated it regali dignitati 
et corona Anglia porpetuis tempo- 
rib us. ibid. 

Berwick was again lost, when he was 
in France ; and retaken, after his 
retuni. ibid. 

It was again loat, and recovered by 
Ed. 4th. ibid. 

Between temp. Ed. 4. and 33 H. 8. 
(non constat when,) Beni^'ick was 
summoned, as a borough of En- 
gland, ,to send members to parlia- 
ment :and they have continued so 



to do, by summons, as being pir<' 
eel of the realm, and not under 
an} charter; for none of their 
charters give them such a rights IL 
853,859. 
They now act under a charter of 2 J« 
1. confirmed by act of parliament, 
2Jac. 1. c. 28. ii. 858. 
Before the union, Berwick was bound 
by every English general act of 
parliament, sm being part of the 
realm of England : where it is par- 
ticularly named,thatis superfluous, 
since tlie union, it is bound by all 
general laws. ii. 853. 
Berwick has no criminal JlaW, but 
the law of England : and no ju- 
risdiction in criminal matters and 
pleas of the crown but with such a 
reference to the laws of England, 
as necessarily includes this court.. 
ii. 855, 859, 861. 
Writs of venire, and other jury-pto- 
cess do not run to Berwick ; be- 
cuuse they are exempted from be- 
ing summoned out of the borough 
to ber\'e upon juries, ii. 855. 
And perhaps original writs, which 
are the commencement of suits 
between party and party, may not. 
ibid. 
But other writs ministerially directed 

may run there, ibid. 
Writs not ministerially directed, (pre- 
rogative-writs,) such as writs of 
mandamus, prohibition, habeas 
corpus, certiorari, are restrained by 
no clause in the constitution given 
to Berwick : they may issue (upon 
a proper case,) to every dominion of 
the crown of England, ii. 8&&, 
850. 
To foreign dominions belonging to m 
prince who succeeds to the throne 
of England, this court has no pow** 
er to send any writ of any kind r 
they cannot send a habeas corput 
to Scotland, or to the electorate, 
ii. 856. 
But, to Ireland, the Isle of Man* 
the plantations, to Guernsey, t» 
Jersey, they may : (and so, formeiw 
ly, to Calais.) ibid. Howe\'er^ 
upon imprisonments in these latter 
places, the ordinary method is ta 
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complain to the king in council, 
and get an order to bail or d s- 
charge, ii. 8^^. 

Precedent of a habeas corpus to Ber- 
wick, in 43 Eliz. ii. 850. 

A prohibition also will lie thither, 
ibid. 

And a mandamus, ibid. 

And of certio avis, there are several 
precedents, ii. 857. And there is 
no doubt but the court, by law, 
* has authority to send writs of cer- 
tiorari thither, ibid. 

Informations for misdemeanours in 
Berwick, have been, and may be 
granted by the court, or filed by 
the attorney general, ii. 860. 

Where this court of B. R. have juris- 
diction of the matter; if, from any 
cause, it can not be tried in the 
place, it shall be tried as near as 
may be. ii. 659. 

This general rule has been often ap- 
plied to Berwick.ii. 8(iO. 

Bu^ where a local matter arising at 
Berwick is so tried, there must be 
a suggestion, ibid, and 865. 

The form of such sugjjestion ; (name- 
ly, ** because the kuig's writ doth 
*' not run there, and because the 
•* burgesses ought not to be put 
*• upoiijuries to serve out of their 
" borough.") ii. 863. 

Every rule of the common law, which 
holds in the case of Wales, con- 
cludes 4 fortiori to Berwick ; both 
9h to the jurisdiction of this court, 
and as to the method of trial, ii. 
861. 

Northumberland is the nearest En- 
glish county, for the purpose of 
trial, ibid. 

A doubt '* whether a fair impartial 
** or satisfactory trial or judgment 
** can be had, m the place," is a 
•ufllicient reason or ground to re- 
inove the cause, even from the high- 
est inferior jurisdicrion. ibid. 

In the present case, it was clear, that 
a fair trial could not be had in 
Berwick : and therefore the court 
ordered the trial to be in Northum- 
berland, ibid. 

But Unless the matter could be tried 
out of Berwick, it ought not to 



have been removed by certiorari, 
ii. 863. 
Nor shall the certiorari be used for 
delay, ibid. And the rule was 
drawn up so as to obviate any de- 
lay, ii. 1 64. 

BIGAMY. 

Evidence of it. A marriage in fkd 
must be proved. iv.2058, 2059. See. 
Evidence, 

BILL OF EXCEPTIONS. 

Lord Chief Justice Pratt came person- 
ally into the court of King's Bench, 
pursuant to a writ, to acknowledge 
his seal. iii. 1602. 
Ist. The tenor of the writ. iii. 

1693. 
2d, The form and ceremony of the 

transaction, iii. 1692 to 1694. 

BILL OF EXCHANGE. See Prom w- 
sori/ Note. 

In actions upon inland bills of ex- 
change, brought by an indorsee 
against an indorser, the plaintiff 
must prove a demand from or due 
diligence used to get this money 
fiom the acceptor; but needs not 
prove any demand from or inqui- 
ry after the first drawer, ii, 676, 
678. The indorsee does not trust 
to the credit of the original drawer : 
the indorser is his drawer, and the 
person to whom he trusted in case 
the drawee should not pay. ii. 675. 

In actions upon foreign bills of ex- 
change, this point was formerly 
settled, '' that a demand upon the 
'* drawer is not necessary, in order 
" to charge the indorser:" and 
there is no difference between fo- 
reign and inland bills, in this re- 
spect, except as to the degree of in- 
convenience, ii. 675. 

As to inland })ills, chief justices at 
nisi prius have been of different 
opinions about the necessity of 
such proofs, ii. 672, 673, 674. 

Yet Holt*s opinion seems to have been 
misapprehended and misreported, 
and may be reconcileable with the 
present solemn resolution, ii. 677« 
678. 
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The drawee is tbe original debtor 
(after acceptance :) the drawer is 
only liable tn his default, ii. <)74. 

If the acceptor is not called upon 
within a reaiwnable time after the 
bill is become payal>le, and hap- 
j)eii8 to break, the drawer is not 
liable at all. ibid. 

An indorsed bill l>eromes, by such 
indorsement, a new bill, as be- 
tween the indorscr and indorsi^e : 
and the indorser stands in the 
place of tlie dniwer. ibid. And if 
tlie iadorkee neglects to demand 
the money of the drawee, and the 
drawee becomes ifi solvent, the loss 
falls upon tlie indorsee, ibid. If 
he is diligent, and the drawei^ re- 
fuses payment, his immediate re- 
medy is against the indorser: 
though he may have another reme- 
dy agaiubtthe first drawer, as assig- 
nee to the indorser. ibid, and ii. 
675. In an action brought by him 
against the indorser, lie is never 
put to prove the hand of the fiist 
drawer, ii. W5. 

If the original bill be made payable 
to the payee or order, it becomes 
thereby negotiable and assignable : 
and bemg so in it's nature negotia- 
ble and assignable, may be indors- 
ed over (toties (fuoties») without aiU 
ding the words " or order," to the 
indorsement. i\ 121()to 1229. 

l.This has been fully settled by judi- 
cial legal detenuinatione. ibid. 

2. Thereiore evidence shall not be af- 
terwards admitted, of a contrary 
u^age amongst 'men'hants. ibid. 

3. For the custom of merchants is the 
lex mercatoria, and is part of the 
general law of the land. ibid. 

4. And these j udicial lcs;al determin- 
ations have already settled what is 
the custom of mcrcliants, and <x>n- 
Mquently what is the lex mercato- 
ria, and consequently \\i\^t is the 
km of the land, as to tlte point in 
question : after which, it ought not 
to be Lefttothe opinion of a jur}'. 
ibid, 

jb. A verdict founded upon evidence 
«f a ^otttvary iisagfC4MQoagat<aier« 



chants wgi therefore set anfr. 
ii. J9l6tol229. 

6. W here the law concerning the cus- 
tom of merchants ^*Ulnds doubtial, 
there may be evidence gireo to 
prove sucli custooi : but it aiivt be 
proved by facts, not by opinioD 
only ; and must be subjtxt ta dbe 
control of law. ii. 1228. 

7. l-hiow the death of such ao iiidor- 
see, the interest goes to his eiccn- 
tor or admiuitftrator. ii. 12^, 1224. 
'Who may assign it over ; and that, 
even by the name of execntar ar 
administrator, ii. 1223». 

8. A blank indorsement may be filled 
up, even at the trial, ii. I22&. and 
1218. 

0. Transferring a bill by ladorMment 
differs greatly fiom giving a naked 
authority to receive it. ii. 1226^ 
1227. 

1. It is not clear that the fomcr 
can be restrained and limited, so 
as to preclude the afisignee fimD 
assigning it over ; because he has 
purchased it and it*s negotiabi- 
lity, for a valuable cou&iderattoiL 
ibid. 

2. But the latter may be done by 
express restrictive words and a 
declared intention appear in up- 
on the face of the indorsement : 
for in this latter case, no coo* 
sideration at all is paid ibrit. 
ibid. 

10. Promissory notes, and bilk of ex- 
change (both foreign and inland) 
are just the same, in those respects: 
and the determinations ULpon tbosi 
are governed by the saine rules, 
it. 1224, 1227. 

11. The verdict was set aside 'witb* 
out costs ; because tlie merils were 
always c^ear for the piaintifis on 
the tirst count, which was iqund 
for them : and it now appears ^t 
nothing remained to be tried oo 
the second, which was iiap*opQi||r 
found against them ; and yet dbt 
verdict mnst be set aiide |9rn6« 
rally, aud not in part only. ii. 132lg 
1228. 

Forged; but not discoveoed io kef fll^ 
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Wits accepted and paid by the draw- 
*ee to the indorsee, who paid a full 
and valuable consideration for it, 
and acted innocently and bon4 fide, 
without the least privity or suspi- 
cion of the forgery : the drawee can 
not recover the money back from 
the indorsee in an action for money 
had and received to his use. For 
even supposing no negligence in 
the plaintiff' : yet there is no reason 
to throw off the loss, from one in- 
nocent man upon another innocent 
man. iii. 1;^ to 1357. 
A merchant gave a canh-note upon 
his banker, to Bicknell, worded 
thu»— ** Pay to ship Fortune, or 
**' bearer, such a sum/* Bicknell 
lost it« Grant received it in pay«> 
ment, in the course of trade, &ir]y, 
bona fide, and for a valuable con* 
sideration. Payment being refus- 
ed. Grant brought his action against 
the drawer "(the merchant,) and in- 
serted two counts : one, upon an in- 
land bill of exchange ; the other, an 
indebitatus assumpsit for monfy 
had and received to his use. iii. 
1516 to 1530. 
1st. This bill or note is negotiable* 

iii. 1523 to 1530. 
2dly. " Whether a bill ©r note be 
" negotiable, or not,*' is a cjues- 
tion of law, and not of fict, to 
be left to a jury. ibid. 
ddly. This loss ought to fall upon 
Bicknell, who lost the note i not 
upon Grant, who came fairly by 
it. ibid. 
4thly. The bearer (proving that he 
came fairly by such a bill or 
note) may maintain his action 
against tlie drawer^in the bearer's 
own name, at bearer, ibid, 
fithly. And it seema, that he ma^ 
declare i|pon it, as upon a speci- 
alty, (contrary to the opinion of 
Lord Ch. J. Holt.) iii. 1525 to 
1529. 
^hly. But, undoubtedly, aninde* 
bitatus astumpait for money had 
and received to the plaintiffs 
Hit, may be bvottght by the boiii 
Ada bearer af a bill or note madb 
payable to bearer^ib* 
Vol. V, 



7thly. There is no sort of founda« 
tion for a distinction, ** that 
such a note or bill is negotiable 
in London only, and not every 
where ese. iii. 1529, 1530. 
White, a merchant in Ireland, drew 
upon the plaintiffs (Pillans and 
Hose) merchants in Holland, for 
8001. payable to Clifford. They 
paid the money to Clifford ; and 
then wrote to the defendants (Van 
Mierop and Hopkins) merchants 
in London, to know " whether they 
*' would accept such bills as they 
** should, in about a month's time» 
** draw upon them, for 8001. upon 
"the credit of White." Thedefen- 
dants wrote back, ** that they 
** would honour their bill drawn on 
*« account of White.'' The plain, 
tiffs accordingly drew upon the de* 
fendants. But, in the interim^ 
White fa iled« The defendants gavie 
notice of this to the plaintiffs, and 
forbad the plaintiffs to draw upon 
them. But the plaintiffs did, never* 
theless, draw upon them. And the 
defendant refused their bills. The 
plaintiffs brought their aetioa 
against the defendants : the jury 
found for the defendants. Tlie 
court set aside their verdict, itu 
ICm to 1G75. 
1st, This is not nudum pactum* 

and a void undertaking upon die 

foot of the consideration bdoyf 

past. ibid. 
2dly. If the undertaking- had beta 

upon a past consideration, t>r 

evan no consideration, yet, ia 

this commercial case, it would 

bind. iii. 1GG3 to 169& 
3dly. The idea of anudumpaAcu 

was well explained, ibid* 

Nudutn Paetnm. 
4thly. In commerdal caaei, 

amongst merchants, the want of 

a conbideration ia no objectioi^ 

iii. 1669. 
Mily. Nor will lhat objeetimi hold 

in Qther cases, perhapa, where 

the undertaking M in writbig. iiL 

1669 to 1671. 
Mily. The law of merehmti U 

the law eTtbe kad; 
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court are to judge of it ; not the 

iury. iii. MjtO to 1674. 
7tnly. T!)e acceptance of a bill 

ueeds not to be upon the bill : 

it may be collateral, iii. 1074. 
8thly. It v;'\\\ bind, though no 

effects of the drawer are in the 

hands of the accepter, ibid. 
Othly. So will an acceptance for 

tlie honour of the drawer, iii. 

1G74, 1675. 
1 Othly. This agreement " to accept" 

is a virtual acceptance, ibid, 
llthly. A small matter amounts to 

an acceptance, ibid. 
The indorsee of an inland bill of ex- 
change, tendered the bill for accep- 
tance : the person upon whom it 
was drawn refused to accept it. 
The indorsee kept the bill three 
weeks, without giving notice of 
such refusal. The drawer remain- 
ed solvent duriitG[ those three 
weeks ; and then failed, before the 
bill became payable. The loss 
falU upon the indorsee, who neg- 
lected to give notice of the refusal 
to accept it. v. 2672. 



BISHOPS 

May grant ancient oflices, with the 
ancient fees, in the same manner 
as they have been usually granted 
before the act of 1 Ehz, c. 19. 
For an office and fee which existed 
before that statute, is not within 
the restraining clause of it, either in 
word or intent ; but may be grant- 
ed since the statute, precisely in the 
same manner as it was .granted 
before : and such grants are no 
dilapidation of the revenue, nor 
bring any new charge upon the 
bishoprick. 1.221 to 226. 

Tlie utility or necessity of such an 
office is no more material since 
that statute, than it was before it : 
it is totally immaterial, ibid. For, 
the qii&tion turns solely upon the 
usage, ibid. 

At common law, a bishop, with the 
confirmation of his dean and 
chapter, might exercise every act 
of absolute ownership orer the 



revenues of his see ; and bind hiff 
successors, as much as tenant in 
fee can bind his heir. i. 221. 

BONDS— 

Limitation of them ; (i# e. their being 
supposed to be satisfied.) i. 494. 
See Limitation, 

Tlie just intent of a bond ;Tiiid the 
construction of the act of 4, 5 Am. 
c. 10. 8. 13. iii. 1370. to 1375. See 
Practice [Payment qf3Ioney mit 
Court.) 

Conditioned, that whereas an unmar- 
ried woman and a man had agreed 
to live together, he had therefore 
agreed to find her meat, drink, 
washing, and lodging, &c. andto 
leave her an annuity if he quitted 
her,' or she outlived him ; and if 
they had any child, he to provide 
for it : but if she should leave 
him or go to another man, then he 
bhould not be obliged to provide 
. for her any longer, or to leave her 
any annuity^s illegal, and void. 
iii. 1568, 1569. 

To reimburse a compounder of differ* 
ences of stocks, the half of what 
he had paid for himself and a per- 
son jointly concerned with him in 
tlie contracts compounded — is not 
void by 7 G. 2. c. 8, s. 5. iv. 2069 
to 2072. See Stock-jobbing. 

Joint ; and action brought against 
one obli^r only. 2611 to 2614. 
See ActtoHf Pleading. 

BOOKS (of corporations^ ^c.) 
The court refused, on the particular 
circumstances of the case, to com- 
pel a mayor in a summary way, 
to replace the books and records 
of his corporation in their usual 
place of keeping, ii. 767. 

BOOKS (printed.) 
Right of printing them. ii. 6G1 to 665. 
See Printing, University, 

BOTTOMREE. 
Bottomree and respondentia interest, 
when insured, must be specified in 
the policy, iii, 1401* See Policy 
o/In$^r(mce, 



Contained in the five Volumes. 



-BOX Money. See High^Bar MoHey. 
BREAD. See Baker, Court-Leet. 



BRIBERY. 

At elections to parliament — 

1st. The statute of2 G. 2. c. 24. 
(for the more etfectual prevent- 
ing bribery and corruptiou 
therein,) sect. 7. discussed and 
explained, iii. 1237. See Decia^ 
ration. . 

2dly. Giving a bribe to vote or to 
forbear voting, is an offence with- 
in this act and clause ; although 
the voter do not comply with 
his engagement, ibid. 
At elections to parliament — 

Ist* Was always a crime at com** 
mon law ; and, consequently, 
punishable by mdictmeut or in- 
ter ma tion. iii. 1338. 

2dly. The statute of 2 G.2.C. 24. 
(above mentioned) never meant 
to take away the common law- 
crime ; but to add a penal action, 
with full costs, and attended 
with disability to vote in any 
such election, or to hold any 
ofhce or franchise in a corpora- 
tion, iii. 1338 to 1340. 

9dly. It still remains, therefore, a 
crime at common law : and a 
conviction upon an information 
granted by the court, is just the 
same as a conviction upon indict- 
ment, ibid. 
. 4lhly. In general, the court never 
ought to interpose by informa<> 
tion, within the two years limit- 
ed by this statute (s. ult.) for 
bringing a prosecution upon it : 
though there may possibly be 
particular cases, where it lliay 
be right to grant an information 
before the two years are expired, 
ibid. 

fithly. In the present case, where 
an information had been grant- 
ed within the two years, (with- 
out a sufhcient advertence to 
the consequences ;) atid the de- 
fendants were convicted and sen- 
l^uiced within the two yeaiS ; the 



court did not inflict a plitlish* ' 
ment adequate^to their offence, 
but only an additional one, over 
and aboVe the punishments iti- 
ilicted by the statute ; to which 
8*atute-punisliments, the defen- 
dants still remained liable, iii. 
1340. V. infra, next case. 
At elections to parliament— 
In a similar case to the last, (V. sub* 
division 5th,) the sentence was ad- 
jounjed from the end of Michael* 
mas Term to the first day of Eas- 
ter Term ; because the time limit* 
ed for bringing the qui tam action 
was to expire m the intermediate 
month of March, iii. 1359. Af^ei«» 
wards, 2001. fine, and three months 
imprisonment were inflicted. iiL 
1389. * 

At elections to parliament — ^Propri* 
ority of suit. iii. 1423 to 1434. See 
Pleading* 
At elections to parliament — Evidence 
to support the declaration, iii. 1586 
to 1591 . See Evidence. 
At elections to parliament — See Sta* 

tutes (2 G. 2. c. 24.) 
At elections to parliament — ^Evidence 
to support the declaration. iv.2268f 
22(>9. See Evidence. And aguin 
2275, 2276. See Evidence. 
At elections to parliament — The 
offender, discovering another so as 
to be convicted, and not having 
been before that time himself con- 
victed, shall be indemnified and 
discharged of all penalties and 
disabilities : 2 G. 2. c. 24. s. a 
iv.2286. 

1st. It is not' necessary that the 
original discoverer should be 
the prosecutor : he may be a 
witness, ibid. Y. infra, iv. 2468, 
2d. « Before that time"— relates 
to the time of making the origi-* 
nal discovery ; not to the time 
of giving evidence at the triaL 
ibid. 
3d. A verdict alone is not a con- 
viction : it must be completed 
by judgment. But when so 
complete, it shall relate back 
to the time of the first discbveijr. 
ibid. 

X2 
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4th* 'How a discoverer fairly inti- 
tled to his iudemiiity may be re- 
lieved, ibid. 
At elections to parliament. The 
offender discovering — Where in- 
demnified. See 2 G. 2. c. 24. s. 8. 
Ist. If sued, he may plead ** nil 
debet," and give his excuse in 
evidence, iv. 2469, 2470. 
2dly. A witness in a former suit 
brought against him was held 
the discoverer : and that the pro- 
wcutor of that suit could not be 
considered as the discoverer, 
ibid* V. supra (under 24(i8. sub- 
division Ist) 
1^0 damages for detention of the debt, 
in an action of debt on the 7th sec- 
tion of the above statute, iv. 2400, 
«491. See Error. 
Offering monc^ to a privy councellor, 
to procure the reversion of an ofEce 
in the gift of the crown, is a mis- 
demeanour at common-law, and 
punishable by information. This 
was an ofler of 5000L to the Duke 
of Grafton, then first Lord of the 
Treasurv,to procure the reversion 
<^the oAice oi clerk of the supreme 
court of the island of Jamaica, 
which office is granted under the 
ereat seal, and consequently must 
be governed by the laws ofEkigland; 
and was not in the duke's parti- 
cular depattment. The attempt 
to induce him to advise the king, 
under the influence of a bribe, is 
criaunal; though never carried 
into execution, iv. 2409. 2500. 
At elections to parliament — ^The act 
of 2 G. 2. e. 24. does not make the 
plaintiff in the action the disco- 
verer ; nor consider him as the 
discoverer, conclusively : it is not 
to be presumed that he was so, 
without any evidence of it. Yet 
the court will not say ** that the 

Slaintiff in the action cannot be the 
iscoverer." iv. 2504, 2505. V. 
•npra (under 2286, and ^100.) 

BRIPGES. 
If a bridge becomes of public utility 
to the conoty* it shall be repaired 



by the county ; though not origin* 
ally built at the county expeoce. 
But if the person who made it for 
his private benefit, continues to re- 
ceive that private benefit, he him- 
self shall repair it. v. 2507, 2508. 



BROKER. 
A person who, for brokagie and hire, 
negotiates and concludes bargains 
for stocks, is a broker withinG Ann, 
c. 16. 8. 5, iv. 2104. 

BUILDINGS. 

Party-walls. 2208. See Statutes (11 
G. 1. c. 28.) 

BYE-LAW 

In restraint of trade, is not good, 
without setting forth a particulBt 
custom to support it. i. 16, 17. 

Such a particular .custom cannot be 
presumed, if not set out. ibid. 

A bye-law (of the city of London) 
to confine a person wno has a riffbt 
to be free of the city, to take up nil 
freedom in some one particulir 
company, is a restraint of trade; 
and not a mere regulation of it. 
ibid. 

Of a company, " to elect upon their 
** livery, such and so many of 
** their members as should seem 
** most meet and convenient to 
** them ; on pain to forfeit 251. on 
*< refusing to accept, or to pay the 
•* admission-fee.** 

1st. This is a good bye law. i. 239, 240. 
For, the court will not presume 
the party elected upon the liveiy 
to be unfit or improper for it. ibid. 
And 

2dly. If the party was really unfit 
and improper, or had any other 
reasonable excuse, ** Nil AAe^* 
may be pleaded to the mction of 
debt upon the bye-law : which will 
bring it properly before^the court ; 
either by giving it in evidence, pr 
on issue taken upon it. ibid. 

Bye-laws ought to have a reasona* 
ble, not a very ligid oonttrttdMiL 
ibid. 
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A bye-law returned ' to have been 
made by the body at large, may 
be goody where the power is by 
charter given to a select number 
** to make bye-laws iu the stead, 
*' for, and in the name of the whole 
•* corporate body:" for, they 
might be, in fact, made by the 
select body acting in the name of 
the whole corporate body ; and 
the jury having found *' that the 
" body at large in due manner 
** met, and in due manner made 
*' them,*' it shall be so intended. 
i.131. 

A bye-law to prevent any person from 
being made free of a company, 
until he shall have been called at 
three several meeting of the may- 
or and certain aldermen of a 
ci^, and the wardens and stew- 
ards of the several companies in 
it, before his admittance ; and to 
be approved of by them or th^ 
majority of them, is good ; and is 
not a restraint upon trade, but a 
reasonable regulation of it. i. 131. 

A mandamus will lie to comuel such 
ajmeetiug, ibid. 

A mandamus will lie, if they arbi- 
trarily and without cause refuse to 
approve a pro»>er candidate, ibid. 

Such meetings, though not expressly 
returned to have been holden, shall 
be intended to have been duly 
holden : for, if in fact they were 
not, it might have been pleaded 
by the candidate as an excuse for 
his not having been called and ap- 
proved by them, previously to his 
election, i. 132. 

The jury havingr found ** that he 
** was not called and approved,pur- 
•• suant to the bye-law," implies 
that the bye-law was in being at 
that time, and not made suuse- 
quently. i. 133. 

Made " to give power of amotion for 
•* just cause" — ^would be a good 
bye-law ; though the corporation 
who made it, had no power of amo- 
tion expressly given by charter, or 
claimed by prescription, i. 539. 

T^restrttiii the selling of meat, to a 



Particular place, ii. 775, 776. See 
Procedendo. 

Inflicting a penalty to be recovered 
in the court^of the corporation and 
not elsewhere, ii. 777 to 780. See 
Procedendo, Habeas Corpus cum 
Catcjra, 

Of the Surgeon's company in Lon- 
don, ** that no member shall take 
•' an apprentice who does not un- 
** derstaiid the Liitin tongue ; 
** his ability wherein shall be tried 
.** by the governors, or one of them* 
** before his being bound,*' is a 
good bye-law. ii. ^2 to 897. and a 
return to a mandamus, ^^ \bat the 
** young man was found upon such 
'* trial to be, and in fact was ut- 
** terly ignorant of it," was allow- 
ed, ii. 892 tq 897. 

In London, *^ that no butcher by 
« trade shall be admitted into the 
** freedom of the city, in any other 
" company, but that of butchers'* 
— is a good bye-law. iii. 1329. 

A recent charter (not 20 years old) 
places the election of common- 
council-men in the mayor, jurats, 
and commonalty : and it gives the 
, power of making bye-laws to the 
mayor, jurats, and common coun- 
cil. The mayor, jurats, and com- 
mon council mnke a bye-law, in 
order to prevent riot, disorder and 
popular confusion, which places 
the election of coiumon council- 
men for the future, in the '* may- 
*' or, jurats, and common coun- 
*' oil, and such of the common 
" freemen as should respectively 
. ** have served for one whole year, 
** respectively, the several offices 
** of churchwarden and overseer 
" of the poor, or the major part 
** of such mayor, jurats, common 
** council-men and common free- 
" men qualified as aforesaid ; with- 
'* out the presence or concurrence 
" of any of the commonalty." 
This is a bad bye-law. iii. 1827 to 
1840. 

Ist. It is settled, that[tbe n1^nbQr 
of the electors may be narrowed 
byabye-law; but not the num* 
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ber of the eligible, iii. 1833. V. 
infra. 
Sd. A bye-law can not strike off 
an integral part of the electors, 
ibid, 
3cl. Neither can the makers of a 
bye^law take the election from 
other8,and place it in themselves, 
iii. 18a4, 18:37, 1809, 1840. 
4th. Neither can they superadd a 
qualification not mentioned in 
the charter, nor at all connected 
with the corporate character of 
the electors, iii, 1839, 1840. 
A bye-law which lays a restraint up« 
on trade is bad ; unless there be 
a custom to support it. iii. 1856 to 
1859. 
A bye-law " that no stranger nor 
*' foreigner shall use the craft of 
** a tay lor within the city of Bath, 
*' except he be first made free of 
** the said city ;" founded on a 
custom " that no stranger-person 
** hath of right used or of right 
" ought to use the craft of a tay- 
•* lor within the city aforesaid, 
" except he be free of the said 
•* city ;•♦ is a good ' bye-law. iv, 
1952. 
Of the College of Physicians, iv. 218G, 
to 2203. Sec Physicians, And v, 
supra, under iv. 1833. 
A corporatioa by (charter cannot 
make bye-laws inconsistent with 
the intention, or counteracting 
the directior^s of their charter, iv. 
2207, 2208. 
f n the abovementioned case (1827 \o 
1840 of the third vol.) the common 
council of Maidstone made a new 
bye-law confining the election of 
common council men to the sixty 
seniors of the common freemen 
(about 900 in all,j exclusive of the 
rest. It was holaenbad, and con- 
trary to the intent of their charter, 
ibiaem. 
!• That ^,^y persqn or persons (not 
" being intitled to freedom by 
•* birth or servitude) should be 
** hereafter admitted to it, upon 
•* payment of the price or sum of 

^ tm p^imdf I {(Cr witli tb^ iisoal 



«* and accustomed fees'? — is aW ' 
bye-law. iv. 2200 to 22G7.' 
Charter gives the power of making 
bye-laws, to the mayor and alder- 
men ; and the right of election of^ 
freemen and burgesses to themay*'^ 
or, aldermen and commonaky. 
The mayor and aldermen, with the 
assent of the commonalty, make a 
bye-law to exclude the commou- 
ally, iv, 2515 to 2521. 
1st. It was objected, *' that the 
corporation has no power to ex« 
elude an integral part of the 
body, when the charter has given 
them the right of electing, ibii 
V, supra. 1833, 
2dly. Tnis bye-law^ made by the 
mayor and aldermen alooet 
though assented to by the com- 
monalty, cannot take away thtir 
right of* electing, i v. 2521. 

CAPIAS AD SATISFACIENDUM, 

A tier the defendant has been takeu 
in execution on a ca, sa, and 
discharged by the conaent of the 
plaintiff, an action of debt upoa 
the whole judgment will not lie 
against liim. iv. 2483, See Pleadn, 

CA PIAS CTLAGATUM. 

Where the sheriff may discharge the 
defendant on his attorney's eo* 
gagement under his hand, *^ to 
** appear and reverse th^ outlaw- 
" ry:** and where he roust take 
'security by bopd, &c« iii, 1482 
to 1484, 

CAPIATUR,-- 

The award " quod capiatur"ir-ii 
only to bring the defendant in, 
to receive sentence ; but ia not 
the final judgment, ii. 80), Sec 
Practice, Judgment f 

CARRIER, 

A bailee is only obliged to kaep tfc^ 
thing delivered to his care, as he 
would keep bis own : but a com- 
mon carrier, in respect of tk# 

pr!^mivo% tM»% m^ g^ ' tin 
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loss, though not in fault, or even 
if robbed, iv. 2298 to 2302. 

But the reward ought to bear pro- 
portion to tlie risque, ibid. 

He ought therefore to have more 
forcarrying money or jewels, than 
for common ordinary goods, ibid. 

If money or jewels are sent by him, 
denying or concealing that it 
is money or jewels, he is not an- 
swerable for the loss of them, 
ibid. 

A common carrier may accept spe- 
cially, ibid. He may refuse to 
contract, in extraordinary cases, 
without extraordinary terms. 2302. 
He shall be answerable for no 
more than he is told of ; not for 
what is concealed from him, and 
he is deceived : for, ex doio malo 
non oritur actio, iv. 2301, 2302. 

An action lies against him, in the 
name of the consignor, who agreed 
with him, and was to pay nim : 
and the carrier has nothmg to do 
with the vesting of the property, 
as between the consignor and the 
consignee, v. 2G80, 2t)81. 

Where goods delivered to a common 
carrier (or to a wharfinger) are 
stolen, or lost, trover will not lie: 
the remedy is by action on the 
case. v. 2826, 2827. See Trover. 

CASES DOUBTED OR DENIED. 

4 Leon. 9. pi. 3fl. was taken not to 
be law now : per Lord Mans- 
field, i. 6. 

I VenfV. 146. Dyer v. East denied, i. 
^44. See Statutes (5, 6 £. 6. c. 
4.) and Prohibition. 

2Ld. Raym. 767. Regina v. Taylor- 
denied : settled contra since, i* 
252. See Indictment. 

1 Ld. Ra3rm.ii.724. Cole v. Davies et 
al\ Ist Position (^* that no action 
•* will lie against the sheriiT*— ) 
denied, i. 36. 

Dyer 253. b. pL 102. 

Cro.Eliz. 217. Green 
V. Edwards. 

1 Co. 1&3. b. Rector 
of Chedington's case 

Bbeppard's Touch- 
Mone, 274* 



See Term of 
YearSf and 
Deeds. 



3 Lev. 334, 335. Goodwin v. Black- 
. man. i. 330. 

Yelverton 58. King v. Gosper and 
Shire, i. 412, 413. See Common 
Recovertf. 

11 Co. 99. a. Bagg^s case, 2d Reso- 
lution — denied, i. 538, 539. See 
Disfranchisement. 

Lambert v. Oakes, 1 Ld. Raym. 433. 
1 Salk. 126. pi. 6. 12 Mod. 244. 
and 1 Salk. 127. pi. 9. (there caU 
led Lambert v. Pack,) discussed, 
denied, and explained, ii. 677, 
67. See Bill of Exchange^ Pro* 
missory Notes. 

Seymour's case, 10 Co. 95. not de* 
nied, on the contrary, affirmed, . 
as the facts were there expressly* 
found, (which shewed that the 
bargain and sale was totally uncon- 
nected with the tine :) but distin- 
guished from a case where a lease 
and release and a hne were all 
intended to be, and were accord- 
ingly adjudged to be, all toge- 
ther, one entire assurance, ii. 711 
to 716. See Discontinuance, 

1 Salk. 78. Queen v. Darbyw ii, 801. 
See Practice 9 Capiat ur^ Judg" 
ment. 

7 Co. 23. b. concerning Berwick. . 
ii. 858, 859. See Berwick, (ii. 
858, 859.) 

Hale's Hist. Com. Law. 184. con- 
cerning Berwick, ibid. See Ber- 
wick, (ibid.) 

Rex V. Clendon, 2 Strange 870. 2 Ld. 
Raym. 1572. <* that an indictment 
*^ will not lie, for an assault upon 
«« two"— denied,ii. 984. See /»- 
formation. 

Rattle V. Popham. (2 Strange 992.) 
ii. 1147. Site Powers. 

Cro. Eliz. 232. Perrot v. Austin, 
iii. 1383. See Executor. 

1 Salk. 483. The case of the parish 
of St. Leonard Shoreditch. iii. 
1460. See Justices. 
IBulstrode, 184. Anon. iii. 1474, 
1445. See Umpirage. 

Perkins 96. b. Title *< Devises,'' 
Section 500 denied, in the seiise 
endeavoured to be put upon it ; 
but explained in its true «ei}«et 
1497* SeeJoint'tcngnti. 
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Gerke v. Hartin,.! Ann. B. R. 2 Ld. 

Raym. 757, and 1 Salk. 120. iii. 

15*20 to 1529. Se^ BUI o/Ex^ 

thange. 

Jien V. Inhabitants of Homsey— 

4 Mod. 38. Holt 338. 12 Mod. 

13. 1 Shower 270 and 291. Carthew 

212. discussed, compared, and 

settled. iiU 1531. See Highway^ 

Presentment. 

Vayes v. Warren, 2 Strange 933 — 

was called ** a strange and absurd 

**' case," by Mr. Justice Wilmot. 

iii* 1671. Hee Bills qf Exchange. 

tliyd V. Gregory, >^ 

Cro. Car. 502, J discussed and 
&c. &r. f settled, iii. 1806, 

Thompson v. ? 1807. See In'> 
Leach, 3 Lev.\/an/. 
284. &c. &c. -^ 
Fenfold, Mariner, and five others, iix 
Sir T. Jones, 197, 198. and 2 Salk. 
589, Anonymous. See Rescue. 
iv. 2180. 
Sir Baptist Hicks a^inst Goats, 
dened a» reported in 2 Ro. Abr. 
703. Title "Trial,"pl. 9. but con- 
finned as reported in Cro. Jac* 
390. iv. 2229, 2230, 2231. 
Kenrig v. Eggles- 
tOD, Aleyne 93. 
The cited case in 
1 Ventris 238. 
^ Titchburiie v. 
White, IStrange 
145. 

2Ld. Raym. 1280. The Queen 
agaiii'tthc inhabitants ofBarkin, 
&c. See Poor-tax. t. 2636. 
Bunbury s Regions — treated as very 
loose notes ; which he never in- 
tended to be printed, v. 2658, 
26». 
lfoore635. Raymand 

V. Gold. 
Cro. Jac. 74. Horton 

V. Horton. 
Vira'-s V. Parry and Moor. 1 Lord 
Raym. 182. ** That a judgment 
9gmnst an executor, ie bonis 
proptiis, is not amendable, v. 
27j1. See Amendment. 

CERTIFTCATE 

Hf liimng i^preheaded^ prosecuted 



iv. 2299 to 2302. 
See Carrier. 



v. 2609. See 
Devite^Term 
of tears. 



and convicted a fidon, tuider HI 
11 IV. 3. c. 28. t.2.u. 1162. to 
118a 

1st Is assignable over oace» sad no 
more; provided it has not been 
used before. V. the act, t. 2, 8. 

2. Exempts from all parish and waid 
offices, within the parish or wd 
wherein the felony was commit- 
ted, ii. 1183. 

3d. But it will not serve to exeinpt 
the constable of a manor wlueh 
comprehends the whole town aud 
parish where the felony was com* 
mitted, and ^lore. ii^ li85 to 1 168. 

4th. For the office of constable of 
and for a manor whereof the panih 
is only a part, is not a paridi 
office within the meaning of this 
statute, ii. 1185 to 11S8. 

CERTIORARI. 

On 5, 6 W. 4' M. c. 11. «. 3. No 
costs are payable ; unless the iii« 
dictment be brought by ihc party 
aggricA'ed, or by jut«iices, mayors, 
&c. or other civil officers prosecut- 
ing as being such, i, 43]. 

May be superseded, quia improvide 
emanavit ; the return taken off the 
file ; and orders remanded, i. 486, 
489. See Quakers. 

To Berwick, ii. 835, 857, 85& See 
Berwick. 

To remove an indictment from the 
quarter-sessions, not being issued 
till after confession of the assault^ 
below ; a procedendo was granted* 
ii. 749. 

To C. B. on " nnl tiel record" jple*. 
ded in B. K* and ishne joined 
thereon, oi* a lecovery in C. B^^ia 
the proper method; and murt 
necessarily issue, ii. 1034. tee 
Pleading. 

Lies to remove orders made upon the 
conventicle-act, 22 C. 2. c. I* 
even after appeal, trial by jmnf , 
verdict and judgment agatnsttSa 
defendants ; uqtwiihiftandiDg the 
6th and Idth sections : for i& cer« 
tiorari does not go to^try the mcritta 
but to see wnether the Umitad 
jusisdiction have exceeded their 
bounds or noK. ii* 1042» lad 
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The jurisdiction of ibis court (of 
B. R.) is never taken away, unless 
there be express words to take it 
aw4V. ibid. 
To remove an order of quarter ses- 
sions made upon appeal from a 
scavenger's rate. iii. 1458 to 1460. 
To remove convictions on the game- 
acts, iii. 1720 to 1723. See Coats. 
To bring up a principal to be surren- 
dered ill discharge of his bail, 
shall not be granted, where such 
principal is a felon under sentence 
of transportation, and actually on 
board a transport, iv. 2034. 
Brouj^ht by a defendant, to remove 
an indictment ; and a recognizance 
entered into, pursuant to 5, W. 
8c M. c. 11. s. 9, & 3. and the 
defendant convicted and fined; and 
the prosecutor has received the one 
third of the fine; and then applies 
for his costs under the recogni- 
zance: he shall not have both; 
but so much shall be deducted, as 
he has received for the one-third of 
the fine, iv, 2126. See Costs. 
Lies on 8 Ann. c. 25. a private act, 
about bringing fresh water into 
Liverpool, iv, t^4. And the pro- 
ceedings were quashed, because 
the foundation of this inferior juris- 
diction was not set out. ibid, 
lies to a Welch quarter-sessions of 
the peace, to remove an indict- 
ment up into the King's Bench, 
(passing over the grand session.) 
tM57to2460. 
The king has aright to demand a 
certiorari, where the crown is in- 
* terested or concerned, ibidem. 
But to a <*ommon prosecutor (where 
the crown is not concerned, but the 
king's name only used us of course,) 
it may be eitlier granted or re- 
fused at the discretion of the 
court, ibidem. 
A defendant can never demand one : 
be must lay sufficientgrounds 
tQ obtain either a certiorari or a 
procedendo, ibidem. 
Superseded* quia improvid^ eoiana- 
▼it; tfae returu taken off thefile; 
and ordera remtmded ; the oertio- 
l^being taibeiL away by d2 6, St 
4. 54. Laroadact.) iv. 2522. 



CHALLENGK^-See /i|/brmafioii.See 
also Panneif Juror. 

CHANCELLOR. 

The Earl of Harwicke, Lord Chan- 
cellor, resigned the seal. i. 20. 

Three lord commissioners received 
it. ibid. 

CHANCERY. 

Decreeing deed^ fraudulent, v. 480. 
481. See /Voted, Bankrupt. 

CHURCHES— 

New^-The new incumbents are not 
entitled to tb&profits, till the agree- 
ments and setttleroents be made 
and take effect, v. 2764. 

The words ** dues and profits*' (in 10 
Ann. c. 11. s. 16.) include sur- 
plice-fees, as well as strict dues, 
ibid. 

CHURCHWARDENS—See Misnda^ 
mus. 

CLAIiM. 

Of conusance, v. 2620 to 2826. See 

Connuiunce, 

CLERK IN COURT. 
His bill, included in the attorney*)! 
bill to his client, and taxed to- 
gether with it, was ordered, after 
the attorney's death, to be paid 
by the original client to the clerk 
in court; and the remainder of 
the attorney's bill, to his execu- 
trix, iii. 1313. 

COLONIES. 

The king's wiit will run there, i. 
2034. 

COMBINATION. 
Amongst journey-men wool-com- 
bers, to raise their wages, ii. Ild3 
to 1197. See Conviction. 

COMMITTITUR. See Pruanen, 
Practice. 

COmflTMENT— 
By twoiiMfticea, ofa rogue UMl va^ •- 
boodC to the bouse pC correction 



Table of the principal Matters 



under 17 G. i. c. 5. s. 7. for run- 
ning awa^ from his parish, and 
leaving his wife and children to he • 
maintained by the parish. Three 
objections were taken — 
1st. That he was not couvicted. iii. 

163(5. 
2d. It is not alledged « that his 
*• wife and children were charge- 
" able to the parish." ibid. 
dd. The commitment is not for a 
limited time ; but '* till he shall 
** be discharged according to 
** the laws and customs of this 
** realm." ibid. 
The man was discharg;ed, as the 2d 
and dd objections were sufficient to 
invalidate the commitment ; the 
court giving no opinion about the 
necessity ol a formal conviction. 
ibid. 
Of a feme covert for disobeying an 
order of bastardy, iii. 1(579 to 
1682. See Orders of Bastardy. 
By two justices of peace, on the in- 
formation and request of an eccle- 
siastical judg^e, to hilve their assist- 
ance and aia, in a cause for sub- 
straction of tithes, pursuant to 27 
jFf. 8. c. 20. s. 1. The proper form 
and regularity of the certificate 
and commitment were fully dis- 
cussed ; and particularly, whether 
such request could be made be- 
fore sentence, iv. 2095 to 2100. 
See Statutes, 
A warrant of commitment in execu- 
tion, after a conviction, must shew 
before whom the conviction was, 
and such person's authority to con- 
vict. V. 2684 to 2686. 

COMMON. 

Is only a right of eating the grass, in 
a certain place, by the mouth of 
the commoner's cattle : but the* 
lord remains owner of the soil ; and 
may enjoy it consistently with his 
grant,but not contrary to it. i. 265 
tu268. 

The lord may place conies upon his 
own soil, though liable to com- 
mon, ibid. 

The commoner may not chase, kill, 
or destroy the conies ; though by 



their increase, there is not suf- 
ficient common left: much less 
may he destroy the burrows.or dig 
the lord's soil for that purpose. 
For, the lord's act not being con- 
trary to his grant, the commoner 
must take his proper remedy^ i. 
2G5 to 268. 

Indeed where the lord acts contraiy 
to his grant, as* by inclosing, and 
erecting obstructions to keep the 
commoners out, and not leaving 
sufllicient, the commoner may pull 
down the hedges or erections, ibid. 

But where there is only a sur-chargc 
by the lord, a mere excess of his 
right, the commoner is not to be 
his own judge, and to treat it as a 
nusaiice abateable. ibid. 

In a justification under a right of 
common, two essential circum- 
stances are, " that the cattle be the 
'* defendant's own,''and **that they 
" be levant and couchant." i. ^'iO. 
See Pleadings 

For an overcharge, the commoner 
had anciently two remedies, viz. 
an assize, if surcharged by the * 
lord; a writ of admeasurement, if 
surcharged by a fellow commoner: 
an action on the case also may be 
maintained against either. But 
he can not distrain, wherever there 
is colour of right : though he 
may distrain the cattle of a stran- 
ger, or even of the lord, if he be 
totally excluded by a custom. He 
. can not distrain a fellow-com- 
moner's cattle, as surcharged; 
where the number allowed depends 
upon the number of acres, or 
requires a medium to determine 
the proper proportion, or depends 
upon a collateral fact, or upon 
matter of judgment, iv. 2426 to 
2432. 

Yet Qu. Whether a commoner has 
not a right to distrain the surplus 
cattle of a fellow commoner who 
is stinted to a number absolutely 
certain, and exceeds such absolute- 
ly ascertained number, iv. 2431. 
But where the right of oommon is 
fur cattle levant and couchant, 
one commoner can not distrain thi« 
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Cattle of another, for a supposed 
overcharge, iv, 2431. 

COMMON CARRIER. See Carrier. 

COxMMON RECOVERY. 

The rise, nature, and history of com- 
mon recoveries, discussed at large, 
i. 115. 
They are now a mere form of con- 
veyance, allowed (under ceilaiu 
circumstances of form and ceire- 
inoriy) to tenants in tail in posses- 
sion, generally ; and to tenants in 
tail in remainder, with consent of 
the owner of the first estate for life, 
i. 116. 
Arecovery ought not to be supported, 
where the parties had no power 
to suffer it. i. 116 to 111). See 
tn/ra, sub 1072, 
The statute of 14 G. 2. c. 20. pro- 
ceeds upon the parties to the re- 
covery having power to suffer it. i. 
116. See injra, sub 1674. 
A secret feoffment under a naked 
possession, is not sufficient to sup- 
port a common recovery suffered 
by the remaiuder-mun. i. 117. 
Those who had no power to suffer a 
recovery, sliall not, by making 
an estate by wrong, or fraud, or 
practice, bar those in remainder 
or reversion : and such fraudulent 
estate is as no estate, in the judg- 
ment of the law, i. 117. 
For, a recovery which the parties 
had no power to suffer directly 
and without such fraudulent es- 
tate, shall not be made good by 
wrong and fraud, ibid. 
A feoffee to the intent to be tenant to 
the praecipe, is a mere instrument 
for one purpose of form only : his 
wife shall not be endowed ; his 
statutes or judgments shall not 
affect the land ; his term shall not 
merge, ibid. 
A man shall not, by his own injurious 
feofiment, acquire an advantae;e 
to himself: an act founded in 
wrong shall not, by virtue of the 
crime itself, become legal, for the 
tathar'8 adv<mtage. i. 118. • 
Ou » writ of enof to reverae it^tbe^e 



must be a scire facias against the • 
terre-tenants. 1.361. 
1st. This is necessary, not by law, 
but by the course of the court, 
ibid. 
2dly. The want of it is (per Lord 
Mansfield) only an irregularity, 
ibid. 
3dly. The terre-tenant has no interest ; 
is no party to the suit ; can not 
plead in abatement ; can fplead 
nothing but a release of errors, i,- 
362. 
4thly. Non-tenure pleaded by the 
terre-tenant,is (consequently) a fri- 
volous plea ; and he shall answer 
over, ibid. 
Error to reverse one suffered by the 
tenant in tail, brought' by the 
remainder-man in fee; who assigns < 
for en or, *« the death! of the 
*' vouchee, before judgment ;" and 
concludes with an averment : which 
vouchee was the tenant in tail him- 
self. '* In nuUo est erratum" waa 
pleaded. Judgment reversed, i. 
412. 
1st. The writ of error needs not set 
forth a com pleat title : it is enough, 
if it shews connexion and privity 
between the person who brings the 
writ, and the person against whom 
the recovery was had. i. 412, 413. 4 
2d, A scire .facias to the heir is not 
iiecessar)'^ ; nor any warning to him. 
ibid, 
3d. The death of the vouchee, before 
judgment — may properly be as- 
signed as error, ibid. 
4th. The conclusion of this assign- 
ment, with an averment, is rignt. 
ibid, 
5th. The pleading' ** in nullo est 
erratum," confesses the fact assign- 
ed for error, i. 413. 
6th. The remainder-man has a right, 
both in law and trquity to reverse 
this recovery, if erroneously suf- 
fered, ibid. 
May be suffered by a tenant in tail 
who has power to suffer it : but 
he must either be tenant in tail in 
possession, or have the concnr* 
rence of the freeholder claiming 

upder tbe ww: settlementff. Aoji 
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this principle is adhered to^.l^y 14 
G. i. c. 20. 1072. V. supra, 116 to 
119. 
Where a person has power to suffer 
it, omnia prsesumuntur rit^ et 
solemnitur acta, until the contraiy 
appears; but if the contrary ap« 
pears, there is an end of the pre- 
sumption, ii. 1072, 1073, 1074. 
See more particularly, what shall 
be presumed, and why, under title 
Tenant in Tail. 
Where it shall have relation to the 
date of the barg^n and sale to 
make a tenant to the praecipe; 
so that when the whole is com- 
pleted, both shall be considered 
as only one conveyance to the use 
ab initio, ii. 1134. See Devise^ 
Sarsfain and Sale. 
The wnt of summons was returnable 
at a return-day within the term, 
viz. ** in one moath from the day 
*• of Easter ;" which was on a 
Sunday : and the tenant in tail 
(who was vouched) died upon that 
same Sunday. This common re- 
covery was reversed ; because the 
judgment could not have been 
given till ai^er the death of the 
tenant in tail. iii. 1595 to 1G02. 
1st. A judi^ent relates to the 
essoign-day of the term ; un- 
less sometning appears ui^on 
the record, shewing that it 
cannot have such relation.- 
iii. 1596. 
2d. In such case it relates only 
so far back, as is consistent 
with the record, iii. 1597. 
3d.This judgment relates onlyto 
the essoign-day of the return 
of the writ of summons, ibid. 
4th. That was Sunday : and 
the court cannot sit on a Sun- 
day ; and consequently they 
. could not give judgment 
till Monday ; neither could 
the vouchee have appeared 
till Monday, iii. 1597 to 1G02. 
5th. Anciently, the courts of 
justice did sit on Sundays, 
iii. 1597, 1598.. 
6tb. But, by canons i^d con- 
gtitutions received and con- 



firmed and thereby become 

girt of the common law of 
ngland, Sundays are doI 
juridical, iii. 1598 to 1602. 
Where void by 34, 35 H c. 20. the 
donee. being tenant in tail, of the 
pft of the crown, and the rever- 
sion in the crown, iv. 2224. See 
Statutes. (34, 35 H. 8. c. 20.) 

CONDITION. 
A condition may, in. some cases, be 
construed a limitation, iv. 1041 to 
1944. See Lintitaiionf Devise. 

CONDITION PRECEDENT. 

Must be averred to be performed, or 
that the plaiutifFwas ready toper- 
form it. ii. 900. 

,The want of such averment may be 
helped by a verdict ; but not by a 
judgment by default, ibid. 

In consideration that the plsdntiff,at 
the request of the defendant, would 
execute to the defendant a general 
release, the defendant promises t9 
pay : this is a condition precedent, 
*^ to give or tender ^ release exe- 
«« cuted." ibid. 

In restraint of marriage — ought to be 
construed with the utmost rigour 
and strictness, in favour of devisees 
attempted to be so restrained, iv. 
2055 to 2057. 

CONFESSION 
Of a charge, *' in manner And fom 
" as charged/' confesses no more 
than such matter so charged ; and 
no further, i. 613. See Con- 
viction. 

CONIES 
Placed upon commonable land, 
by the lord. Sec Commott. 

CONSENT 

Cannot give jurisdiction to a court 
that has none. ii. 740. 

CONSIDERATION, 
Illegal, shall not be assisted by the 
court, nor helped by verdict 
(where it appears upon the lace of 
the declaration to be ill/egal.} nJBM 
to92& 



Contained in the five Voluiiies^. 



A promise to pay moDey to a she* 
lifTs officer, in coDsideration " that 
** he would accept of the promiBer 
** and A. R. to be bail for the per- 
** son arrested," is an illegal con- 
sideration, ibid. SceSiatutes (23 
H. 6. c. 10.) 

CONSPIRACY. See Indietmeni, 999. 

Judgmeni, viHamaus^ 996. 
To charge with a capital crime, ii. 

993 to 1000. See ut supra. 
Punishment of it, ibid, and 1027. 

CONSTABLE— 

X)f the night is guilty of a misdemea- 
nour, if he suffers a street-walker 
delivered to liis custody by one of 
the nightly watch, to escape. 866, 
867 ^e^ Indictment, 

Of a manor including a pariah, but 
more extensive, is not exempt from 
serving this office, by having a cer- 
tificate under 10, 11 H^.d. t. 23.8. 
2, ^ : for this is not a parish-office 
within that act. 1182 to 1188. See 
Certificate. 

A deputy high-constable, appointed 
hy parol only, may billet soldiers, 
in. 1262. See Mutiny-Acts, 

Ik an office of civil trust, to which a 
naturalized foreigner is not eligi- 
ble. V. 2787 to 2790. 

CONSTRUCTION 
Of Statutes— 

1st. There is a distinction between 

things essential, and clauses 

merely directory, i. 447. 
1st. The precise time is not always 

essentia, i. 447, 450. 
2dly. Nor ** in or near the parish 

•* or division.*' i. 447. 
ddly. "But number is essential, ibid. 

to 451. 
9d. Special authorities given to 

persons who have no other Claim 

to them , miust bestrictly purtUF- 

ed. i. 447. 
3d. Negative wordsjuc not neces* 

stury, to exchuk hom juriadic- 

tioa parsons who had no poiwer 

'ibefove. ibid. 
4lh. Oifierent statntci in pats ma* 

taiia» (teuch juda. nfcdiffnciit 



times, or expired, or not referr* 
ing to each other,) must be con- 
strued together, and as one sys- 
tem, knd as explanatory of each 
other : as bankrupt-laws, poor* 
laws,church-lease laws,&c.i.447. 
Of deeds, especially such as execute 
mutual agreements for valuable 
consideration, should be liberal, ut 
res mai^is valeat, according to the 
intent, i. 285. 

CONTINGENCY. 
A contingency is not within the sta- 
tute of frauds (29 C. 2. c. 3. s. 4.) 
nor any case tha^ depends upon 
contingency. It does not extend, 
to cases where the thing only may 
be performed within tne year : it 
extends only to such promises 
where, by express appointment, 
the thing is not to be performed 
within a year. iii. 1281, 1282. 

CONTRACTS. 

Executory contracts for goods are 
not within 29 C. 2. c. 3. s. 17. iv. 
2101, 2102. 

Upon the survivorship between two 
fathers, one of whom was then 
actually dead, but the &ct un« 
known to the contractors, v. 2804, 
2805. ^et Wager. 

CONVERSION— 
Refusal upon demand is not an aotu-: 
al conversion : but evidence of it. 
iii. 1*243. 

CONVEYANCE. See Common Reco^ 

'very. 

Where a deed or d«eds, and a fine, 
shall be considered asunconnectad 
and having distinct operatiooa : 
and where thfy shall beconsidcKd 
as one and the same conv^aoce 
or a«aran«e« ii. 710 to 71CL Sm. 
Discontinuance. 

Where a deed of baifain and sale an4 
a common racoveiy ahaU (whan 

bath ave CQmplettd).ba con^dertd 

as only oqeaaanra n o e ja nd quaii a 

conveyance to the uaeab imtio. ii* 

1134 Seei>sti«|, /MM«^ Q»»- 
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Thewhole of a conveyance shall be 
taken, together ; and the several 
parts of it shall relate back to the 

' principal part. iv. 1962. 

All the several parts and ceremonies 
necessary to complete a conveyance 
shall be taken together ; and ope« 
rate from the substantial part, by 
relation, v. 2787. See Admittance. 

CONVICT. 

Actually on board a transport, shall 
not be brought up by certiorari, to 

• be surrendered by his bail in a civil 
action, iv, 2034. 

CONVICTION 
Ou the game acts- 
It must be particularly and negatively 
specified " that the defendant had 
** not any of the qualifications re- 
•* quired by 22, 23 C. 2. c. 25." 
i. Ida to 150. 
Though perhaps the general averment 
*' tnat the defendant was not qu&- 
" lified within the acts," may be 
sufficient in an action, i. 153. Sed 
qu. per Foster, i. 155. 
The evidence and the adjudication 
ought, both of them, to be " that 
•• the person convicted had not the 
. *• qualifications specified in 22, 
** 23 C. 2. c. 25. nor any of them f • 
per Denison. 154. See supra i. 153, 
and infra 682. 
For offering to sale a parcel of silk 
handkerchiefs, and trading as a 
hawker, pedlar, or petty chapman, 
and not producing a licence, when 
required ; which the defendant con-« 
fessed, in manner and form as 
charged : quashed, because he does 
not appear to be such a trader as 
ought to take out a licence with 
the acts of 8, 9 IV. 3. c 25. s. 1. 2, 
3. 9, 10 fV. 3. c. 27. s. 1, 2, 3. 12 
W, 3. c, 11. and 3) 4 Ann. c. 4. s. 
1,4.1.613,614. 

• Ist. A single act of selling is not a 

proof or his being so. ioid. 
ttdly. The confession does not 
prove his being so : because it is 

• only a confession of the fact, in 
inanner and form aschareed. ibid • 

^dly. Convictions are to be taken 
jlrictly, i* 613. 



On the- 22, 23 €. 2. c. 25. s. 7^ fd/ 
unlawfully taking and killing fisL 
Ibt. The offence meant by this act 
is invading the property of ano* 
ther person ; stealing fish, with- 
out the consent of the owner, ii. 
682. 
2dly. The conviction must alledge 
*< that the defendant had not 
•* the licence or consent of the 
" owner." ibid. 
3dly. A general allegation, ** that 
. <* he took and killed the fisfa« 
" unlawfully and against the 
" form of the statute," is not 
sufficient* ibid. V. supra 153* 
154. 
4thly. For it might be his own fish, 
or in his own water, if nothing 
appears to the contiary. ibid. 
On 12 U. 1. c. 34. 8. 1. of joumeymen 
woolcombers for combining to raise 
their wages, was quashed, li. 1166^ 
. 1st. In a conviction, th^ evidence 
must be set out, that the coort 
may judge of it ; and it must be 
given in the presence of the de* 
iendant^ that he may have an 
opportunity of cro$s»^examina« 
tion : whereas this is only that 
T. E. came before two justicet 
and deposed •* that the defen^^ 
" daiits had confessed to him that 
" they had agreed, &c." where-* 
upon they appearing before the 
two justices to answer the said 
charge, and having beard it, and 
in the presence of the said T. K» 
being called upon by the justices 
to shew cause why they should 
' not be convicted, &c. and hav- 
ing nothing to say or make out,. 
&.C. thereupon they are convicted 
. « for unlawfully entering inlo siuicfa 

combination, ii. 1163 to 1167. 
2dly. Here is no adjudication : only 
a mere conviction : they ought 
to have gone on and adjudged 
the forfeiture, even if the penaU 
ty had been certain : but much 
more upon this act, which gives 
a discretion to commit either to 
the house of correction, or to the 
• county-gaol, and. for any time 
not exceeding three iponthtr 
ibid« 
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Sdijr . But another obj ection, * * that 
** it was no oifence within the 
" statute, because they were 
" not formed into unlawful soci- 
" eties abroad, nor was there 
•' any written agreement," was 
over-ruled, ii. 1184. 
On 18 C. 2, c. 2. 20 C. 2. c. 7. and 
32 C. 2. c. ^. for importing butter 
into this kingdom, from Ireland, 
was quashed, because the butter 
had been first exported from Ire- 
land to Lisbon, and from Lisbon 
hither, ii. 1176. 
On 9, 10 W. 3. c. 27. s. 1. iii. 1472 
to 1474. See* Hawkers and Ped^ 
lars. 
On 9, 10 jr. 3. c. %1. 8. 8. for trading 
&c. without having a licence, is 
good : though the evidence &was 
only, ** that he refused to produce 
''• it'* iii. 1476. SeeHawken and 
Pedlars. 
On the g^am&-act 5 Ann. c. 14. s. 2« 
certiorari brought ; conviction 
afRrmed. 

Ist. Cbsts— where payable tO pro- 
secutor : and where not. iii. 1720 
to 1723. See Costs. 
2dly.— Copy where the justice ought 
to let the defendant have a copy, 
ibid. See Costs. 
A conviction was affirmed, though it 
did not appear tliat the defendant 
was summoned, or that the witness 
was examined in his presence, iii. 
1786, 1 For 

Ist. He appeared : and, though he 
denied guilt, he did not desire 
further time to prove his inno^ 
cence. ibid. 
2dly. It may be presumed ** that 
** the witness was examined in 
•* his presence." ibid. V. supra, 
pa« 1163 to 1167. 
Upon convictions, it is necessary to set 
out the evidence : that the court 
may judge whether the justices 
have done right, or not. iv. 2063, 
2064. 
Sununary convictions ought to be 
^ kept to proper degree of strictness. 
' iv. 2281. v. supra, 153,164, and 
^82. of vol. V. i.& ii. 
On 5 G. 3. c, 14. t. 3. << for the more 



effectual preservation of fish, in 

fishponds and other waters. 

1st. If it be not necessary that the 
complaint to the justice must be 
made by the owner, iv. 2281. 

2dly. [t is, at least necessary that 
it should appear '^ that the fish- 
•* ing was without consent of the 
*« owner." iv. 2282. 

CONUSANCE— 

Must be claimed in the first instance 
or at the first day. v. 2824, 2825. 
But 
1st. None is bound to claim it, until 
he intended by law of have some 
legal notice to his franchise being 
intrenched upon, ibid, 
2dly. In order to bar such claim, 
some laches or default in him 
should be shewn : and that he 
mieht have claimed it soon after 
sucti notice as above, ibid. 
COPIES 
Of proceedings— are of two sorts ; 
viz. Office copies, and close co- 
pies : 

1st. Office copies, in the same court 
and in the same cause, are equi-* 
valent to the record itself. ii« ' 
1179, 1181. 
9dly. In another court, or in ano« 
ther cause in the same court, the 
copy must be proved, ii. 1 179* 
3dly*. Each party in a cause in 
Chancery, though he must tak^ 
an office-copy of the adverse 
pleadings, may read the draught 
pf his own. ibid. 
4tnly. Copies to be given in evi- 
dence m another court may be 
written as close as the writer 
pleases. Thus the stamp^acta 
found it : and they did nqt mean 
to alter the maimer of making 
them, or to fix them to so many 
words in a sheet. They only 
meant to prevent any fraud 
upon the stamp-duties, with 
regard to the office-copies : and 
the 64th clause of 9, 10 IT. 3. 
c. 25. (which dause is intended 
to prevent collusion ai|d firaud) 
does not say a word ab«ut co* 
pies. ii.ll77, 1181. 
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6thlv. A close copy of a bill in 
Cnancery, iwritteu on only two 
sheets of paper each stampt with 
a triple sixpenny stamp only, 
was holden to be properly stampt 
so aA to intitle the plaintiff to 
have it read in evidence ; al- 
though it contained the quan- 
tity of 40 office-copy sheets, 
ii. 1177, 1181. 

6thly. So also was a like close 
copy of an amended bill con- 
taming 44 office-copy sheets, 
written on three sheets of paper 
each stampt with a triple six« 
penny stamp, ibid. 
Of a conviction — ^where it ought to 

be granted, iii. 17^0 to 1723. 

See Conviction^ Costs* 

COPYHOLD. 
If a copyhold is granted for a term 
of years, the executor of the termor 
is obliged to be admitted : and 
the lord is iptitled to a fine, upon 
such admittance, i, 218. 
Copyhold land mortgaged in fee, and 
become a forfeited rooitgage at 
law, was devised by the mortgagee, 
by general words in his will ; 
but had been particularly de- 
scribed in the previous surrender 
to the use of his will. The devise 
was of all the testator^s lands, &c. 
&c. (See the words pa. 971, 972.) 
** To^ff. W. his son and Anhe his 
"^ wife, and to the hei rs of the bpdy 
•« of the laid H. W. by the said 
** Anne.'* By the custom of the 
manor, intailed copyhold lands 
are barrable by surrender. H. W. 
alone, without his wife, surren- 
dered this mortgaged land. Two 
questions were made ; 1st. Whe* 
nier . any estate tail was hereby 
created ; 2dly. If there was, then 
wliether l^arred b^ the surrender 
cffH. W. aloae* without his lyife. 
Igt. If the testator ip^nt to de- 
vise this as land, it shM pass as 
]aa4 : if at moQevytheii it shall 
pQLSS as money, ilpidf. 
9A- Here, he mepu^t it to pa^sas a 

debt ii . 079. 
9d; If It had pMped a# l^od^ and 
atjytaitoJ, yit it tag been well 



barred by this surrender, li. 
979,980. For. 
4th. Wherever tenant in tail of a 
freehold could by any means 
bar the estate, there this tenant 
in tail of this copyhold miefat 
do it by surrender; and nis 
surrender shall operate as a good 
recovery, ii. 379, 380. 
Formerly, copyholds were mere 

tenancies at will. iii. 1543. 
They acquired st^ility, by custom. 

ibid. 
The lord is not intitled to lus fine, 

till admittance, ibid. 
But the admittance is merely form. 

ibid. 
The estate remains in the snrren- 

derer, till admittance, ibid. 
The admittance must be secundnvi 
formam et effectum sursum red- 
ditionis. ibid. 
The person admitted shall be in» by 
. him who made the surrender, ibid. 
The estate must be according to the 
surrender, not according to the 
admittance, ibid. 
If the lord grants the land , by copy, 
to another, it is witliout warrant. 
iii. 1544. 
Where and how the grant may be 

traversed, ibid. 
Fine upon the admission of an infiuit 
— how to be recovered, iii. 1717 
to 1720. See Jufant. 
Blackwell North, a copyholder ni 
fee, surrendered (out of court) 
in 1724, to the uses of his mar* 
riace-settlemeut, with reversion 
to himself in fee. In 172^,^ he 
surrendered to the use^ of his 
wilL In 1743» be made his wi0. 
In 1751, the surrenderer of 1724 
was presented ; and he was ad- 
mitted according to the t^nor oi 
it. Adjudged *' tha^ his admi** 
^ sion m 1751 was no revocation 
«' of his will made in 1743-** For 
1st. The reversion in fee re* 
mained in him, after the aor* 
render in 1724* iv. 1000» 
1961, 1962. 
2dly. No alteration or <diairae 
of estate happened* upon, w 
admission in ITU. ikMtm. 
Sdly. The admission relates back 
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t^ the time of the sarrender. 
aud is. ouly a completion of 
iU iW 1961, 1902. 

COPYHOLDERS and CUSTOMARY 

TENANTS. 
The difference between them, v, 
27(ia et 8eq\ 

CORONER* See Deoiand, In- 
quisition, 
If the coroner neg^lects to make an 

inquibition, other juiiftdiction may 

do it. i. 19. 
But their inquisitions are traversable. 

ibid. 
So also are the coroner*s : per Lord 

Mansfield, ibid. (Qu. If those of 

felo de se are here included. 1. 18, 

19.) 

CORPORATI0N,C0RPORAT0R— 

How to be taxed, i. 156 to 158. See 
Tax. 

A company^s right to have a livery 
must be founded on charter or 
custom : the court cannot presume 
that they have it. i. 2:i7. And if 
the declaration (in debt upon a bve- 
law) fails to shew it, it is such a 
fault as the defendant may take 
advantage of upon general demur- 
rer, ibid. 

Freedom of a corporation may be re- 
strained by bye-law. i. 132. See 
Bye-law. 

Election — given to ''the residue (of 
*' the portmen) or the greater 
*' number of them assembled in 
*' the council-chamber ;" was 
made by one single portman only« 
being the only one left : the court 
inclined to support this election ; 
and declared this to be their incli- 
nation, if it had been material to 
have determined it uponthat point; 
(which it was not, because they ju- 
dicially determined the case upon 
another point.) i. 541. 

Disfranchisement, i. 517. See Dis- 
franchisement.^ 

Amotion, ii. 723 to 736. See Amotion. 

Books and records — the custody of 
them. ii. 766, 767. See Books. 

Corporator—when obliged, and when 
Vol. V, 



not obliged to prove his having tar 
ken the sacrament within a year 
next before his electiop. ii. 1015, 
1016, See Sacrament. 

A corporate-body consisted of 25 in 
all : there was a re^^ular summons*; ^ 
21 met ; one candidate only was 
put in nomination ; 9 voted for 
hlni ; 12 did not vote at all ; and 
1 1 of the 12 formally protested 
against going to any election at 
that time, conceiving the o$ce to 
be full of another person (not in 
fact regularly appoipted ;) but did 
not vote explicitly against him, or 
for any one else : this man wasweU 
elected, as no other was putinno^ 
mination, and the election beinf^ 
once entered upon, could not be 
etopt. ii. 1020, 1021. 

Books and records^lnspection and 
copies of them. See Books of Cor- 
par at ions y &c. 

Corporate-office void by a judgment 
of ouster — When and by whom a 
mandamus '^ to go to anew elec^ 
" tionmay be moved for." iii, 1386, 
1387. See Practice. 

A new corporation must take a new 
chai-ter, as it is given. But a cor;- 
poration already subsisting are not 
obliged to accept a new charter in 
toto : they may act partly under 
it : and partly under their old char- 
ter or prescription, iii. 1656, 1661, 
1663. See Mandamus. 

The universities are lay-corporations, 
per Lord Maiistield : and thecrowu 
can not take away their ancient 
rights or usages, iii. 1656. See 
Mandamus. 

Where the power of making bye»-laws 
is by charter given to a select body, 
they do not represent the whole 
body: but where such power is in 
the body at large, they may dele- 
gate their rights to a select body ; 
who become the representative of 
the whole community, iii. 1837, 

Neither the sheriff being a freeman 
can array the panel, nor a juror bc^ 
itig a freeman can be admitted to 
serve, where the action is brought 
in the corporation- court by the 
treasurer of the corporation, for g 
Y 
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penalty of a bye-law " that none 
•* but freemen shull keep open 
«• shop in it." iii, 185Gto 1858. 
An old corporation accepted a new 
charter, by a different name, viz. ' 
••• Mayor and commonalty ;'* to 
consist of a mayor and 11 aldermen 
(out of whom the mayor to be cho- 
sen) 18 assistants and 18 common 
council. A bond had been given 
to the old corporation in I7;i5, be- 
fore the new charter ; wh ch new 
charter was dated in 1763. In the 
interim, viz. in 1740, there were 
judgments of ouster against the 
mayor and all the aldennen : and 
they were all of them dead before 
the new charter. An aotlon was 
brought by the new corporation, 
upon this bond. Resolved, that 
it was maintainable, iii. 1866 to 
1873. 

Ist. The acceptance of a new char- 
ter does not destrov their former 
rights, iii. 1871 to ^1873. 
2d. The corporation is not dissolv- 
ed by this judgment of ouster 
asjainst individual meuibeis. 
ibid. 
3d. Neither the removal of their 
officers, nor the change oi' their 
corporate name, can extinguish 
their former rights, ibid. Their 
old rights remam. ibid. And the 
new charter revives them and 
puts them into action again, 
ibid. 
4th. The 11 G'. 1. c. 4, did not con- 
sider corporations who had slipt 
the fixed day for electing chief 
officers, as being dissolveu ; hut 
meant to revive their activity, 
and put them again in motion, 
ibid. 
5th. The action is properly brought 
in their new name of incor|iora- 
tiqn. ibid. 
After twenty years unimpeached pos* 
session of a corporate franchise, uo 
tule shall be granted, ** to shew by 
■** what ri4^ht the possessor holds 
•it." iv. 1902, 1963. 
But under twent)'^ years, every case 
must depend upon its own parti- 
cular oircumstances. ibid. 



In a case of nineteen years and eighl 
months, where the circumstance^ 
were very strong in fkrour of the 
possessor, and against those who 
moved for the information against 
him, the court discharged the rule 
with costs, iv. 1962, 1963. 
Recorder — His duty and office, iv, 

1999 t9 2008. See Recorder. 
An election merelj' colourable — is as 
no election, and clearly void within 
11 G. I.e. 4. iv. 2008 to 2011. See 
Statutes, Mandamus. 
A corporate officer elected under a 
mandamus pursuant to IIG. I.e. 
4. s. 4. must be sworn in before 
the officer presiding at such elec- 
tion, iv. 2132. 
A new tiial was granted ; the ques- 
tion having never been fully before 
thejur>.iv. 2139^2140, 
1st Question — Whether the pre- 
sence of a mayor de facto (not a 
mere asurper,) is sufficient to au^ 
thenticate an election, ibid. 
2dly. Whether, in a derivative title, 
possession under colour of a tit'e, 
is not sufficient, without a strict 
title de jure. ibid. 
3dly. Whether a swearing before 
three persons as aldermen, andso 
set forth, will let the defendant 
in to give evidence of a swear- 
ing before the presiding officer ; 
which one of the three in fiict 
was. ibid. 
No person can be obliged to be a 
member of a corporation, wkhoot 
his consent, iv. 2199 to 2201. 
Bye-charter — cannot make bye-laws 
inconsistent with the directions 
or counterac*ting the intention of 
their charter, iv.2298, See Bye-law, 
Chart ei' directs two bailiffs — If tlie 
corj onition choose only one ; or 
one be ousted by a judgment of 
ouster; tlie one alone can not act. 
iv. 2243. 
Have such un interest in the mayor's 
title to his office, that he shall not 
be permitted to give it up, when 
those who«e rights depend upon it 
aredesirousto mairitainit, without 
any expence to him. iv. 2279. 
The point of limitatioii fixed in the 
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WincheUca causes " of not grant- 
" iu^ informations in nature of 
*' quo warranto, after twenty years 
** quiet possession." (v. supra, un- 
der pa. 1962, 1903.) was strictly 
adhered to. iv. 2524, 2525. 

No election, on a bye-day, made 'by 
surprize, can be valid, v. 2682. 

Where there is a usual method of no- 
tice, such usual method can not be 
dispensed with, nor an election 
good without it ; unless all the per- 
sons who have a right to notice, are 
actually summoned, and unani- 
mously agi-ee. ibid. 

COSTS. 

On discharging a recognizance. Stc 
Recognizance. 

On a feigned issue, i. 603, 604. See 
Feigned Issue, 

Upon frivolous applications. See Exe^ 
cut ion f Information. 

How to be taxed, where the defendant 
pleads two pleas (by leave, under 
4, 5 Ann. c, 16.) on one of which, 
issue being joined (and tried first,) 
a verdict is found for the plaintiff ; 
and on the other, demurrer being 
joined (and argued after the trial,) 
judgment is given for the defen- 
dant, ii. 75:3 to 756. See Pleading. 

Of amendment of a 1 lea, with liber- 
ty' to the adverse ])arty, to reply 
de novo ; in what manner to be 
taxed, and what allowances to be 
made. ii. 758. See Repleader. 

Of an application for an information 
in nature of a quo warranto, *' to 
'* shew by what authority he 
** claimed to act as capital burgess 

-** and aldennan of New Radnor," 
were ordered to be paid by the 
prosecutor to the defendant ; the 
application beiiiir groundless and 
frivolous, and known to the prose- 
cutor to be so. ii. 780: 

A rule bv consent, *• that all matters 
*' in difference between the parties 
** shall be tried in a feigned action ; 
" and that the costs shall abide 
*' the event of the issue ;'* was 
holden to take in costs on the 
crown-side, an well as the civil ; be- 
ing made iu a cause ou the crowui 



side, and the matters in difFer- 
. ence being corporation rights, ii. 
1022. (which point had been be- 
fore holden otherwise. 1021. in mar- 

Security for answering costs shall not 
be required of a Scotch plaintiff re- 
ijident in Scotland, nor even of a 
foreigner, ii. ICiV-. V. infra, 1177. 
To justices of peace, on groundless 
complaints against them. ii. 787, 
788. and 1102. See Information. 
And in ^he last case, the rule was 
discharged with costs to the justi- 
ces, though without costs to the 
other persons complained of, ii, 
1 162. 
Security for answering them was re- 
quired, in an ejectment, of a lessor 
of the plaintiff who lived in Ireland; 
though the ejectment was brought 
under the direction of the court of 
chancery, and a security of 401. had 
already been given there, ii. 1177. 
V. supra 1026. 
A verdict was set as:de without costs, 
(upon particular circumstances.) ii. 
1224. 1228. See Bill of Exchange. 
Where the declaration consists of two 
counts; and a joinder in demurrer 
on a plea to one, and a plea to the 
other ; and has judgment for de- 
fendant on the former, but a ver- 
dict against him on the latter ; the 
plaintiff is intiiled to costs on hia 
verdict ; the defendant to none up^ 
on his demurrer. But where there 
is double t)leading ; and each pica 
goes to the whole declaration ; and 
judgment is for the defendant, up- 
on any one pica that goes to the 
whole declaration ; the defendant ' 
shall have costs, ii. 1232. 
Full costs ; or r.o more costs than 
damages : the question discussed 
and explained, iii. 1282 to 1284, 
In replevin, on 8, W. 3. c. U. s. 

1 . iii . 128<>, 1287. See ReplevU. 
All statutes relating to cwts are to be 
construed strictly ; (but uot for 
thi>s bad reason, ** because costs are 
«' \\\ the nature of a penalty.") 
ihid. 
For not going on to trial — ^^hall be 
paid to the deibnuaut. by the 

ya ^ 
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bourse of the court, on informa- 
tions for Kni&denieanours, wherethe 
prosecutor does n >i countermand 
indue time. iii. 1^05. 
Upon attachment for a contempt, 
^»T<^nted upon cause shewn, 
Ist. I'lie general couise and prac- 
tice of the court is, not to eive 
cobts to the purty complained of, 
though he purges himself upon 
his examination, iii. lo29, 13-SO. 
2dly. Yet in a case where the com- 
plaint was very ^roundless and 
vexatious, it was ^one. ibid. 
By an executor, upon discontinuini; 
his action, shall not be paid, where 
he is obliged to declare as executor : 
otherwise, where he has knowingly 
brought his action wrong, iii. 1451. 
V. infra. 1584 to 1580. 
By a prosecutor, upon quashing his 
own iiidictment, may, in some 
cases, be iiisisted on : for, amotion 
for " leave to quash his own indict- 
** ment," is by no means a motion 
of course, iii. 14G9. 
By an executor or administrator — 
1st. Shall be [>aid. 
Ist. For not goinyj on to trial, ac- 
cording to notice, iii. 1584 to 
1580. 
2dly. Upon being non-prossed for 
want of declaring; in due time, 
ibid. 
Sdly. Upon a discontinuance : 
qnaere. ibid. V. supra, (sub. p. 
1451.) V. infra. 
4lhly. The privilej^e of cxecuto s 
is too great : per Lord Mansfield, 
iii. 1585. 
2Hly. ^hall not be paid, upon a 
non-suit. iii. 1586. 
On discharginsc a rule to shew cause 
against an infovmatioi) for a misde- 
meanour, were added to the rule: 
because the complainant had sup- 
pressed the truth, iii. 1684. See 
Injbrmatian. 
Full ; or no hiore than the damages, 
iii. 1088. 1089. V. supra, 1282 to 
1284. 
For not going on to a trial, pursuant 
to a notice given by the defendant 
who had removed an indictment by 
certiorari^ are not payable, where 



only fire of a special juiy (moved 
for by himself) appeared ; and nei- 
ther side would pray a tales, iii. 
1095. 
On removing a conviction upon 5 
Ann. c. 14. •* for better preserva- 
•* tion of the game." 
1 St. By sect. 2, No certiorari shall 
be allowed, upon any pretence 
whatsoever, unless the defendant 
shall previously become bound 
to the prosecutor in 501. (with 
sureties) " to pay the proeeaitor 
'< his full costs and cnarges (to 
*< be ascertained upon the pro- 
" secutor's oath,)within 14 days 
«* after affirmance or procedeo- 
" do,'* iii. 1721. 
2dly. Yet if the certiorari is brought 
not for vexation, nor in oppo»- 
tion to the conviction ; but from 
absolute necessity, (in order to 
plead it to an action brought op- 
pressively for the same of&nce ;) 
the defendant shall not pay costs. 
iii. 1721, 1722. 
ddly. On the contrary, he ought to 
receive costs, where the plaintiff 
in such action is non-suited, 
ibid. 
4th ly. The justice ought to hare 
let the defendant have had a co- 
])y of the conviction, iii. 1721, 
1722. 
Are reciprocal : wherever the plaintiff 
would be intitled to them, the de- 
fendant isso,reciprocally.iii.l724 
1st. In an action on a penal statute, 
brought by the party grieved, 
the plainti if would receive costs, 
if he prevails : therefore he shall 
pay them, if he does not. ibid. 
2dly. Costs to defendants are given 
by 4 J. I. c. 3. 8. 2. See also 23 
H. 8. c. 15. s. 1. and 18 Eliz. e, 
5. s. 3. ibid. 
By an executor or administrator, up- 
on discontinuing — 
1st. He shall pay costs, where it is 

his own fault, or laches : but 
2d. He shall have leave to discon- 
tinue without paying costs, if it 
be a fair transaction, iv. 1928, 
1929. v. supra> 1585. 
. On discharging a rule to shew cause 
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vihy an information in nature of 
€]uo warranto, should not be 
granted : the application bein^ 

froundless and unreasonable, iv, 
905. See Information in nature 
of quo Warranto ; also Corpora^ 
tion^ Corporator. 

On a remanet . iv. 1987 to 1990. See 
Rejnanet, 

Security for answering them, shall not 
be rewjuired of a plaintifi* gone 
abroad, and having left no eit'ects 
in England, iv. 21(^. Y. supra (un- 
der pa » 1026.) 

Rule to shew cause why they should 
noi be paid to the prosecutor, out 
of the money levied upon a forfeit- 
ed recognizance, iv. 2119. See 
Practice^ Recognizance, 

Upon a recojjnizance entered into on 
the defendant's removing an in- 
dictment by certiorari, pursuant to 
5, G JV. 3. c. 11. s. 2, 3. (made 
perpetual by 8, 9 PV. 3. c 33.) are 
to be taxed upon conviction, &c. 
But if the defendant has been fined 
and the prosecutor has received the 
one-third of the fine ; so much 
shall be deducted out of the sum 
allowed him for costs, iv. 2120. 

On a reference which takes no eft'ect. 
See Practice 9 Remanet. 

An attachment for non-payment of 
them mav be moved for on the 
last day of a term. v. 2080. See 
Practice, 

Where a cause went down to trial, 
and went off as a remanet, the costs 
always used to attend the final 
event of a future trial : but this was 
confined to the single case of a 
remanet. Both courts (B. R. and 
C. B.) have now extended this to 
other similar cases, v. 2094. 

COVENANT. 

In a building and repairing lease 
•* to leave the demised premises, 
•* with all new erections, well re- 

i *• paired," — was constmed to ex- 
tend to the new erections only ; a 
sum of money being agreed to be 
laid out in new erections and re- 
building : the covenant ^* to keep 



" in repair," extending only to 
new erections, i. 290. 291. 
By two joint lessees, if it bie joint 
and seveml, shall bind the executors 
of the deceased lessee ; even though 
he died before the term commen- 
ced, and the whole term, interest 
and benefit survived to the other 
lessee, ii. 1197. 
A covenant is not revocable, (as a 

will is.) iii. 1256. 
A covenant ** to stand seised to uses," 

is not a revocation of a will. ibid. 
Bya lessee (for himself and hisassigns) 
to build a new l^use on the pre* 
mises within a limited, time: which 
is not done within the time limited. 
After the expiration of the time 
limited, the lessee assigns : the as- 
signee is not liable; because the 
breach was not committed before 
his time, and this covenant does 
not run with the land. iii. 1272, 
1273. 
Of a testator or intestate — where it 
may be given in evidence by an 
executor or administrator, iii, 
1;383, 1384. See Evidence, Exe^ 
cuior, 
** To stand seised" — (entered into 
by the owner — ) maj' be a lease, iii. 
1446. See Power. , Lease, 
An express covenant by a master of 
a ship, " to go to VVinyaw,'* there 
to receive the plaintift'^s goods ; (for 
which the plaintiff covenanted to 
pay such and such freight :) pro- 
vided that if his ship should not 
be arrived there before such a day, 
it should be at the plaintiff*s op- 
tion to load the ship on the agreed 
terms or not. The defendant was 
bound to go, at all events, iii. 1637 
to 1640. 
1st. An express covenant shall 
bind to performance, where 
an implied one or one created 
by law shall be excused bv a 
disability to perform, which 
happens without the party's 
default or pow^ to prevent, 
ibid. / 

2d I jF*. This proviso was intended 
to quicken the defendant ; but 
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shall not excuse him for not 
going at all. iii. 1040. 
*An express collateral covenant ** to 
** indemnify," shall hind a bank* 
rupt. iv. 2440. See Bankrupt. 

COUNTY. 

Wliere an action or information, laid 
' in one county, may he tried in ano- 
ther, iii. 1330 to 1335. See Trial, 
Venue. 

COURT. 

The rules and practice of it. See 
Practice. 

Rules of it — the great end of general 
niles being *' to do justice,'* the 
court ought to see that it be really 
attained, i. 301. 

Spiritual— See Prohibition. 2-43,244. 
and 315, and 307, 3(:8, ai.d 432. 

Inferior. Hee Inferior Court r. 

Of equity — cannot decree a deed 
made by a trader to be fraudu- 
lent in equity, which is not fraudu- 
lent at law and an act of bank- 
ruptcy, i. 479, 481. See Bank- 
rupt. See post. 1108. under title 
Court, See Practice. 

Ecclesiastical-rspiiitual. ii, 813. See 
Prohibition. 

Of King's Bench — the jurisdiction of 
it is never taken away, unless by- 
express words, ii. 1042. See CVr- 
tiorari. 

Where courts of law and courts of 
equity are bound by the same rules 
and muot determine alike, ii. 1108. 
See Devise : and see supra 479, 
481. 

Payment of money into court, ii. 1120, 
1121. See Practice. 

COURT LEET. 

Action of debt, for an amercement 
set and affeered in a court-leet, 
on a presentment there, for haviug 
in his custody, and exposing to 
sale, a loaf of bread pretended to 
be, and as and for a quartern loaf 
of the weight of 41b/ 5oz. and a 
half, whereas it wanted 4oz. and a 
half, resolved — 



Ist. It is not necessary 9 that the 
presentment be either sealed 
or indented, iii. I860. 

2d. The rise and progress of 
turns and leets, discussed. 
ibid, and 1801. 

3d. The offence liere presented 
is not within the jurisdiction 
of the leet. iii. 1801. 

4th. The offence cognizable 
there isfnictioaiLsizse. iii. 1802. 

5th. The leet hasnojurisdictiou, 
where no u^size is set : the 
setting the assize is the ba^is 
of their jurisdic^tion ; which 
only arises, and can ouly 
attach, when the assize is set. 
ibid. 

6th. The assize must €i% both 
price and wei^jht. ibid. 

7lh. The 3 G. 3. c. 11. (up«i 
which this presentment is 
grafted) does not fix the 
price : it only tixes the weight. 
Therefore it is not an assize : 
it wants an essential cha- 
racteristic of an assize. It 
was intended only to supply 
the defect of an assize, and 
to operate where and because 
there was none. ibid. 

8ih. The 3 G. 3. c. 11. has no 
saving of the jurisdiction of 
the leet ; because it was 
providing for cases where the 
bet had no jurisdiction, iii. 
1863. 

CUSTOM— 

" To eive notice to the owner of 
" tithes, of set ting them out — ^* 
is a good custom, iii. 1894. See 
Tit/us. 

Must be proved, where it is a ne- 
cessary foundation to support a 
bye-law. iii. 1854 to 1858. 

CUSTOMARY TENANTS. 

The ficehold is in the lord. iii. 1278w 
Whether they can pvcbCiibe in nou 
deciniando ; and how. iii. 1^75. 

CUSTOM HOUSE-OFFICER. 

Seizir.g goods not seizable— tr«ver 
lies. v. 2657 to 2059. 
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DAMAGES. 

Excessive. See Verdict. 

Slay be less than the declaration 
deraands, but not more. ii. 906 to 
908. See Policy of Insurance, 

Where the court will assess them 
down to their giving judgment, 
ii. 1081 to 1089. See Gaming, 
Interest, 

Upon a writ of error, pro detentione 
debiti, after affirmance of the judg- 
ment— how to be recovered; and 
how much, ii . Iti96 to 1099. See 
Interest. 

The quantum of damages, in an ac- 
tion of covenant, may be assessed 
by the jury, where the precise sum 
is not the essence of the agreement : 
but where the precise sum is as- 
certained, fixed and agreed upon 
between the contending parties, 
that very sum so fixed upon by the 
agreement of the parties is the 
measure of the damages : and the 
jury cannot give less. iv. 2226 to 
2233. 

Can not be severed, where the count 
is of a joint trespass, and the jury 
find the defendants guilty of a 
joint trespass, v. 2792. 

In some other cases, where the tres- 
passes are joint, tlie books differ, 
whether damages may be severed 
or not. ibid. 

^ * DEBT. 

txtinguishment of it. Sac Extin^ 
. guishment. Pleading. 
Mutual— See iViuiti a/ jy<*6/i. Set-off, 
Statutes, 

DEBTORS— 

Wsolvent. ii. 747 to 749. fa • Pri- 
soners, Statutes. 

Insolvent, iii. 1809. Sje PriSmers, 
Statutes. 

Insolvent, iv. 2120. 2127. Se j Pri-^ 
soners. Statutes. 

DECLARATION 

De bene esse, may (in certain cases) 
be deli vt red at the return of the 
process, with notice ** for t ie de- 
** feudant to plead within ei^ht 
«* days after suyh diilivery ;*' and 



if the defendantshall hot be com« 
mon bail, and plead trithin such 
eight days, the plaintiff (having 

3rst filed common bail fbf thu 
efeudaut) may sign judgment 
for want of a plea, (a rule to 
'< plead*' being duly entered) . i. 
55,66. 

Sundays included in thae eight 
days, shall not be reckoned part 
of them. i. 56* 

Leaving in the office is a good deli- 
very of such a dedaratioh. i. 56^ 
57. 

No'fresh declaration, fresh notic^, or 
fresh rule, to plead is necessary^ 
in the above case. i. 56. 

A judgment signed six weeks after 
such delivery of the declaration 
de bene esse, was holden regular, 
ibid. 

Oil a bye-law of a company j in debt, 
for not taking the livery of it, 
must shew that the company -had 
a right to a livery : otherwise it 
may be taken advantage of, upon 
a general demurrer, i. 237i See 
Corporation, 

On a promissory note. See Promise 
sory Note, and infra; i, 375. 

Upon a bail-bond — needs not set 
forth '' that there was an affidavit. 
" oftliedebt," or "that the sum 
*' sv\orn-to was marked on the 
•* back of the writ." i. 332. For 
1st The act of 1^ G. 1. c. 29. § 1, 
2. is only directory : and does 
not make the process void. ibid. 
2dly. Yet lib it prohibits the plain- 
till' and the sheriff from prc<- 
ceeding to arrest, unless the 
sum be sworn and marked, they 
may be liable to an action upon 
the c^ase for it ibid. 

Upon a general indebitatus assump- 
bit : tirbt count, for 19L lent and 
advanced, at tlie defeiKlant^s re- 
quest; second count, for 151. laid 
out and expended, at the de- 
fendant's request. The evidence 
to sup] ort the first count, was a 
note acknowledging the receipt of 
the money on behalf of the de- 
fendant's grandson (an infant) and 
promising to be accooatable for 
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it on demand: to support the 
second count, a note requesting 
the plaintiff to pay it (** it is my 
** request that you pay it'*)to the in- 
let's gardener, for the workmen's 
use. This evidence does support 
the declaration, i. 375, 376. For 

1. Though indebitatus assumpsit 
will not lie^upon a note; (because 
indebitatus assumpsit will not 
lie, but where debt will lie;) 
3ret it may be brought for the 
debt ; and the note ms^ be 
given in evidence, ibid. 

2. This is an original undertaking, 
not collateral, ibid. 

3. The infant was not liable to an 
action, ibid. 

Upon a prescriptive right — 

1st. If there are distinct collateral 
prescriptions, the plaintiff needs 
not to shew any more than his 
own. i. 443 to 445. 
2d. But if the prescription be 
entire, and the niing parcel of 
the«ame prescription or k con- 
dition prcHKdent, he must shew 
the whole, ibid. 
3d. So he must against the owner, 

or those who have right, ibid. 
4th. But against the stranger and 
wrong-doer, he needs not. ibid. 
On a bill of exchange, in an action by 
indorsee aeainst mdor8er,need8 not 
set forth forth any demand from 
the original drawer, or even any 
endeavour to find him out. ii. 677, 
e7a See Bill of Exchange, Cases 
denied. 
On a policy of insurance — a declara- 
tion for a total loss will support a 
■ verdict and damages for a partial 
, or average loss. ii. 006 to 969. 
The plaintiff may recover less than he 

has laid; but not more. ibid. 
Amendment of a declaration in civil 
actions, may be made at any time 
■. whilst all is in |)aper ; and the like 
. in penal actions, if the amendment 
be at common law : but the sta- 
tutes of amendment do not extend 
to penal actions, ii. 1698, 1099. See 
Amendment 
Qu a policy of assurance ^contain- 
,,ingjKv«Bi.Gouiitt; the court ordered 



three of them to be struck oat; 

but without any coats, (becaoie 
justified by precedents.) ii. 11S6, 

1189. 

1st. Plaintiff mi^ reoover an ai»- 
rage loss, on a dedaratioo for 
a total loss. ibid. 

2d. Yet he shall haye^ libfrty to 
declare both ways. ibid. 

3d. But where the policy is signed 
by the defendant's agent, sod 
not by himself, it is oniieoeHaiy 
to declare doubly, vis. Onoe 
on a signing by himself, and 
again on a signing by his agent: 
the better way is to declare so- 
cording to the truth. ibid« 

Therefore the three first counti, 

which alledged it to be wgned 

by the defendant himself, weif 

struck out. ibid. 

For corrupting a voter to give sr 

forbear giviue^ his vote contrsiy 

to the statute of 2 G,2. c. 21. { 

7. ** for the more efiectual pie- 

** venting bribery and cormptiaa 

** in the election of members t» 

** serve in Parliament.** 

1st. Needs not alledge«« that the 
*< voter complied with his pio* 
" mise." iii. 1287. 
. 2d. For the giving a bribe to TOle 
or to forbear is a complete ofr 
fence within the act, on the paii 
of the corrupter, even thongh 
the voter should act contrsiy ts 
his promise, ibid. 

dd. The defendant gave five goi* 
neas to the voter ; the voter gai% 
him a note for it ; and he gave 
the voter a connter-note ** to 
•« give up the former afler ths 
*' condition performed :** Thb 
(being provea) will support a 
count laid for giving five gui- 
neas: for the note and counter- 
note are mere colour, disguise 
and device to evade the law, 
ibid. 

4th. On a general verdict, tha 
court will not grant a new trial 
to the defendant where no real 
injustice is done him by the offi- 
cer's having mistaken the count 
upon whicn it is taken: tiiey 
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would rather order it to be set 
right. Per Lord Mansfield, iii, 
1237. 

With a general memorandum has a 
fictitious relation to the first day 
ofthetemv: but evidence maybe 
given of the writ being in fact 
sued out on a subsequent day. iii. 
1243. 

In assumpsit, for a port-duty, needs 
not shew a consideration: other- 
wise, of a tolUthorough. iii. 1404 
to 1407. See Toll. 

By a bearer of a cash-note or bill 
made payable to bearer, iii. 1523 
to 1 529. See Bill of Exchange. 

Against a defendant in custody — 
must be before the end of the 
second term. iii. 1788. See PraC' 
tice. 

Against a defendant in custody — 
omitted to be delivered before the 
end of the second term : the attor- 
ney for the plaintiff is liable to an 
action for his neglect ; but not to 
a summary proceeding, iv. 2060 to 
2062. See ^/for?i^y,Pracf ice, Sta-^ 
tutes, (4, 5 W,6cM. c. 21.) and 
iii. 1788. 

By the by. Where the proceeding is 
by bill, if a defendant is in court, 
either by being in actual custody 
of the marshal, or by a voluntary 
appearance at any plaintifTs suit, 
any other plaintiff is at liberty to 
deliver a declaration by the by, 
against him, within the same term 
Wherein the writ was returnable, i v . 
2181. 

Varying from the process, iv. 2417. 
See Variance. 

In trespass — for taking goods — ^The 
particulars must be specified, iv. 
2456. 

DEEDS. 

Especially such as execute mutual 
agreements for valuable conside- 
ration, ought to be construed li- 
berally, and agreeably to the 
obvious and apparent intention of 
the parties, i. 285, 286. 
A lease, by indenture between the 
. lessor and a mother only, (her 
rldfiit BOD being then under age,) 



was made to her for 09 yeire, if dhe 
should so long live ; remainder to 
her said eldest son, for and during 
the residue of the said term : yet 
the court held this lease to be 
clearly intended for the benefit of 
both mother and son ; and that 
he and his personal representatives 
should enjoy during the whole re^ 
mainder of the 99 years ; it appear- 
ing that the son was to pay a pe- 
nalty, if he should s^rind at another 
mill ; and that a neriot was pay- 
able by him on the death of his 
mother, and that both were to re- 
pair, and that the lessor had con- 
yenanted that both should quietly 
enjoy, ibid. 

Priority of execution of deeds of equal 
date, is a fact. But, if not found, 
the court may judge of it by cir- 
cumstances and intenial evidence: 
they may even make a presumption 
in support of the clear ilitention of 
the parties, i. 106, 107. 

There is an important distinction 
between the deeds of femes-covert, 
and the deeds of infants : those of 
femes-covert are void, and " non 
'* est factum'* may be pleaded to 
them; but those of infants are 
only voidable, and the infancy 
must be specially pleaded ; and 
that plea avoids it,by relation back 
to the delivery, iii. 1805. 

Where the production of it, in evi- 
dence, is necessary, iv, 2484 to 
2489. 

DEMURRER. 

General. The want of shewing a 
right in a company " to have a 
" livery,'* in a declaration in debt 
upon a bye-law, for not taking 
it, may be taken advantage ot, 
upon a general demurrer, i. 237. 

May not be withdrawn (with liberty 
to plead to issue,) after trial <w 
other issues in the same cause, 
and verdicts found with contingent 
damages : though this may be 
done, after argument of the de- 
murrer, and whilst all is supposed 
to be in paper. But the court 
can not help seeing that all is not 
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. 0lill in . paper, after such trial as 
above, i. 322. 

A rt'al fair demurrer is an issuable 
plea within a judge's order *' for 
•* pleading an issuable pWa :" but 
a snam demurrer is not so. iii;1788, 
1789. 

DEODAND. See Coroner, Inquisi- 

tion. 

I)ESCEXT. ^ee Purciase. 

DETAINER 
By inn-keepers, farriers, taylo: s, ma- 
nufacturers, &c. who may, and 
who may not detain ; and why. 
1500 to 1503. 

DEVISE 

Of all the testator's real estate (ex- 
cept that at Endellyoti,) and of the 
perpetuity of his presentations, to 
L. H. for his life and no longer; 
provided that he take the name of 
the testator, and live at his house 
of Bochym ; and after his de- 
cease, to such son as he shall have, 
lawfully begotten, taking the 
name of Robinson ; and for default 
of such issue, then to W. R. in fee — 
is, upon the true construction of 
this will, an estate in tail male in 
L. H. (He and the heirs of his 
body taking the name of R.) by 
necessary implication, to effectuate 
the manifest general intent of the 
testator; notwithstanding the ex- 
press estate devised to the said L.H. 
" for his life and no longer.** i. 38. 

Of all the testator's messuages, lands, 
&c. to two trustees and the suivi^ 
vor of them and the heirs of such 
survivor, in trust for the benefit of 
the testator's two nephews; viz. 
fhut the trustees and the survivor 
of them, his heirs and assigns, 
f»hall lay out the rents and pioiits, 
for the maintenance, education, 
bringing un, und pultiiiu: out l-'is^ 
two nephews, during their mino- 
rities : and when and as thev bhouldr 
attain their respective ages of 
twenty-one, to be and remain to the 
two nephews and their heirs 
equally. And he made the two 
trustees, his executors. 



Ist. Wherever the whole property H' 
devised, with a particular interest 
given out of it, the operation of 
this is by way of exception out of 
the absolute property, i. 233, 234 
2d]y. W'here an absolute property 
is given ; and a particular interest 
given, in the mean time, *^ until 
*' the devisee shall come of age, 
** ^cc. And when he shall come of 
** age, then to him, &c.** The 
rule is, that t^is shall not ope- 
rate as a condition precedent, 
but as a description of the time 
when the remainder-m^n sh^ll 
take in possession, ibid. 
3dly. Tliis devise to these two trus- 
tees is only an exception out of tne 
absolute pro[3erty given to his 
nephews ; or indeed, scaii^ce any ex- 
ception at all, as it is a trust to be 
executed for their benefit, ibid. 
4thly. It is only a chattle-interest 
in the trustees, notwithstanding 
the word *' heirs:*' for it cannot 
last tweiity-one years, i. ^4. 
5thly. This is an immediate gift to 
the two nephews, aud veats^iu them 
immediately ; with a trust to be 
executed for thrir benefit, during 
their minority, ibid. 
Inconstining wills — 
1st. The intention of the testator 
ought to prevail, ifagreeabletothe 
rules of law. i. 233. So 272, 273. 
2dly. Adjudged cases may properly 
be argued fiom, if they establish 
general rules of construction, i.- 
233. 
An ordinary man made his own will, 
without any assistance: which 
begins, '* as to all my worldly 
*' e^tate, &c/' Then he gives some 
small legiieics payable in a twelve- 
month. Then (being seised of home 
copyhold land, and of hve houses,) 
he (levii'Cs 6.:e of the houses " to 
*; W. T.*' (without any . further 
llinitatiou) makinii oiher gifts to 
other relations. Then he says, 
** that if either of the persons 
" before-named die without issue 
" lav. fully begotten, the said 
" legacy shall be divided equally 
** between them that are left alive.** 
Note — one of the legatees was father 
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to three of the devisees. Resolved 
per cur*. 

ist. This is an estate tail in W. T. 
i. 272. 273. 

2dly . The intention of the testator is to 
be here regarded, ibid. 

3dlY. He plainly meant to extend 
the word legacy to his devises of 
land ; and not to confine it to pe- 
runiarv legacies, ibid. 

4thly. Tlie word legacy may be 
extended to devises of land. ibid. 

5t}ily. A pecuniary legacy can not be^ 
limited after a dying without issue. 
ibid. 

Of an illiterate man, drawn by him- 
self, written upon part of a sheet 
of paper; making his wife sole exe- 
cutrix ; leaving the interest of some 
stock, to help to bring up his 
daughter. *' 1 likewibc have two 
*' freehold houses, &c. Which are 
*• to be for the same use, tolielp 
** to bring up my daughter I^vi- 
*' ner, una her heirs for ever. And 
V if it please God iny dau:^liter 
*' die before her mother, and un- 
•* married and without a lawful 
** heir, tlien the said two houses 
** to go to my son John and his 
** heirs for ever." '^John was heir 
at law.) This will he subscribed : 
but it was neither sealed nor wit- 
nessed. About two veui-s after, 
lie wrote a farther memorandum on 
the same sheet of paper, bequeath- 
ing some personal chattels only ; 
and therein declares " this not 
" to dii)Unnul any of the former 
** part made by me on 2d May 
" 1752.'* This latter he sub- 
scribed in the presence of three 
witnesses ; took the sheet of paper 
in his hand ; declared it to be his 
last will and testament in their pre- 
sence ; delivered it to them, and 
desired them to attest anil su In- 
scribe it in his and in each other's 
presence, which tiiey did. 
1st. This whole sheet is 1o be taken 
as one entire will. i. 554 to55(j. 
2d. This latter act is n good publi- 
cation of the whole will, within 
the statute of frauds, ihitl. 
3d. The interest devised to the wife 
and daughter, are 



1st If not a chattle-interest for the 
mother, and a fee to the daugh- 
ter ; 1. 555, 556. 'V'eti 

2d1y. At least such an inteipest in 
one Qr both, as is sufficient to 
bar John, the heir at law and 
devisee in remainder, of his 
ejectment, i. 554 to 55(5* 

A devise of lands was attested by 
three witnesses. Squire, Baxter, 
and Higden. Baxter and Squire 
were attornies ; and had been em- 
ployed by the testator to solicit a 
private act of parliament for sale 
of another person's estate, and had 
charged tlie testator debtor to 
them, in their books ; and 3181. 
was ovvin^ to them at tlie time of 
the^attestation and death : buttliey 
afterwards delivered a bill to the 
trustees in the said act (which con- 
taimtd a provision for the charges 
of passing it ;) and, before their 
examination, received of the truh- 
tees within about 1 01. of their de- 
mand ; and the trustees were wil- 
ling to have paid the remainder, if 
it had not been for a miscalcula- 
tioa. And at the time of attesta- 
tion, these attornies were indebted 
ti> the tetitator 1381. 14s. lOd. upon 
the balance of a current account 
for other business. Higden was 
the testator's ap.othecary : and 
there was due to him from the tes- 
tator, at the attestation and death, 
181. 5s. 5d. on simple contract; 
viz. 111. before the last sickness; 
tlie remainder, since. The testa- 
tor's executor paid Higden this 
181. 5s. 5d. after the testator's 
death, but before Higden*s exauii* 
nation: and at the time of his 
examination, he had no demands. 
The will (barges the testator's real 
estate (as well as the p<»isoQal) 
with all his just debts. But the 
pei^onal estate was sufficient to 
pay all his simple-contract and 
bond debts : and the real estates 
in mortgage were of value more 
than sufticientto satisfy the respec- 
tive incumbrances. 

Objection — *' that these subscribing 
** witnesses were not, at the* time 
*' of their attesting it, credible wit- 
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*< netees : and therefore it was not 

** a good will of lands^ within 

" 29 C. 2. c. 3. as not being at- 
tested by three credible \intne8- 
ses." But per cur. unanimously. 

Tins will was duly attested by 

three witnesses. 

Ist. The epithet " credible*' is not 
synonymous to " competent/' i. 
417. 

2d. The consideration of credibi- 
lity arises after competency al- 
lowed ; and presupposes the 
evidence given, ibid. 

3d. The credibility of the witnesses 
makes no part of the essential 
form. ibid. 

4th. This epithet,"crediblc," seems 
to have slipped into the act, in this 
inaccurate cluuse, without atten- 
tion to its impropriety. i» 418. 

5th. The act of 29 C. 2. c. 3. was 
not, probably, drawn by Lord 
Chief Justice Hale. ibid. 

6th, The power of devising ou^ht 
to be favoured : and that act of 
29 C. 2. c. 3. did not mean to 
restrain it. 420. Its rise and 
projiress. ibid. It is more rea- 
sonable now, than among the 
Greeks and Romans, or before 
the conquest : and why it is so. 
ibid. 

7th. Judges ought to lean against 
objections to the formality of 
devises of land ; which have 
overturned more fair wills, thaii 
prevented fraudulent ones. i. 
421. 

8th. The disability of a witness, 
from interest, differs from a 
positive incapacity : and nice ob- 
jections of a remote interest, 
shall not disqualify a witness, 
in case of a will. i. 422. 

9th. A witness shall not intitle him- 
self to a devise, by his own aub- 
tcription, whicn, at the time of 
subscribing, he could not have 

!>roved by his examination ; 
for, testis in propria causa non 
adhiheudus.) But if he had as 
^preat an interest, the other way ; 
if his interest, at the testator^s 
death, could not take effect ; if 
he has released; if there has 



been pajrtn^nt, or iffffn tender ; 
he is a good witness, i. 423, 
424. 
10th. For presumption of bias may 
be taken off; and presumptioBi 
of public utility, answered* 
i. 4©, 124. 
11th. If land is charged with 1e^ 
cies, by a proper solemn devise, 
the legacies may be given, al- 
tered, or revoked, by a subse- 
quent will un-attested« ibid. 
12th. Presumption of bias from t 
legacy, is taken off by a release, 
ibid* 
13th. An objection to a witness, of 
" benefit at the time of sab- 
" scribing," may be taken off 
by his being disinterested at or 
after the death : (though Lord 
Chief Justice Lee did indeed 
think it could not be taken offby 
any subsequent fact) i. 423 to429. 
14th. And this is consistent iivith 
the Roman law. ibid. 
1st. There never was a time 
when interest under a will 
was, in the i^oman law, any 
objection to the subscribiqg 
witness, i. 425. 
2dly. T he Roman law concern* 
ing testaments and witness 
to them, fully stated and 
explained, ibid, and i. 426. 
3dly. The Code was publ'ished 
tertio Justinian i ; the Digest 
and Institutes, septimo* ibid. 
ISth.Devises of land differ extreme- 
ly from wills : aud how. i. 429. 
16th. A devise^ under a void devise, 
being a subscribing witness, 
may by his subscription authen' 
ticate the rest of the will : at 
least, there is great weight in 
the distinction said to be laid 
down by Holt Chief Justice^ 
** that such M'ill is only void, 
" quoad the devise to the wit- 
" ness.*' i. 428, 429. ( N. B. 
This is contrary to the opinion 
of Lord Chief Justice Lee. ibid.) 
ITth.A charge upon land " to pay 
" debts" ought not to incapa- 
citate subscribing witnesses, who 
are creditors ; even though they 
wanted and claimed the benefit 
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of it ; (which, in this case, they 
did not) i. 430. 
18th. Every honest man ouj^ht to 
make such a charge in his will, 
ibid. 
19th. The most usual witnesses are 
generally, in some de;[^Tee, cre- 
ditors of the testator, (as ser- 
vants, attorney, parson, aj»othe- 
cary, &c.) And the disallowing 
such witnesses can answer no 
end of public utility, ibid* 
Xo particular technical form is neces- 
»ary, to convey a testator's mean- 
m^ : it mast be collected from the 
scope of the whole will compared 
with its several parts. The court 
can not make a will, or interpret it 
by an arbitrary construction ; nor 
take into their consideration any 
subde:|uent alteration of events, h. 
770, 77 1 . 
Susannah Moatyn, seised in fee of 
lands, had a niec*e Anne Lloyd, 
her heir at law, married to Dr. 
Wynn, prior to such marriaj^, 
S. M. (the aunt) covenanted *' that 
^' she would, on the solemnization 
, ** of the marriage, and at the re- 
** quiest, &c. at or after such time 
" as Dr. W. should settle his estate 
*' to the same uses, settle and con- 
** vey, &c. to trustees, &c. (nam- 
** inj^them,) to hold, &c. To the 
** use, &c." Part of the uses 
were to the Dr. for life ; remainder 
to trustees, &c. remainder to Anne 
for life ; remainder to the first and 
every other son of their bodies, 
in tail, remainder to their first 
and every other daughter, in tail, 
and remainder to the use of the 
aunt Mrs. S. M. and her heirs and 
assigns for ever. The marriage 
took effect. Afterwards, the aunt 
made her will, (reciting the articles, 
and ** that the premises so agreed 
** to be settled by her are, after 
** her death and the deaths of Dr. 
*' W. and his wife, and in default 
** of issue of their two bodies, limi- 
** ted or agreed to be limited to 
** her and her heirs ;'M and de^ 
vises the absolute inheritance 



thereof <* to the use and behoof of 
<< the heirs of the body of her said 
•* niece Anne Wynu by any other 
** husband lawfully to be begot- 
** ten; and for want of such issue, 
'< then to the use and behoof of 
** hernephew Charles Lloyd and the 
" heirs of his body ; with several 
*' remainderis over; remainder to 
•* her own right heirs.*' The aunt 
died seised, leaving the said Anne 
Wynn her heir at law. Dr. W. 
and Anne his wife entered, and re- 
gularly suffered a common recove- 
ry ; in which they were vouched, 
&c. And they afterwards declared 
the uses of this recovery; the last 
of which was " to the right heirs of 
" the said Anne, for ever," And 
it was under the heir at law of the 
said Anne Wynn, that Goodman et 
al* (the defendants below) claimed. 
Dr. Wynn and his wife Anne being 
both dead without issue. The les- 
sors of the plaintiff below were 
Annabella, the only daughter and 
heir of Charles Lloyd, and her hus- 
band, ii. 874 to 879. 
1st. The question depends upon the 
intention of the testatrix, " whether 
" she meant to give Charles Lloyd 
** an estate in possession," or not. 
For if she did not, neither he nor 
those claiming under him can 
have any title, ii. 877: Because 
the devise to him could not be 
good any other way than either as 
contingent remainder or as an exe- 
cutory devise ; and it is not good, 
in either way. ii. 877, 878. 
2d. It is not a present dense: for 
neither the words nor the nature 
of the provision will admit of this 
construction, ibid, 
dd. It is a future devise, to take place 
after an indefinite failure of issue : 
which is too remote, as it iar ex- 
ceeds the utmost limits allowed to 
executory devises, namely, the 
compass of a life or lives in being, 
and twenty-one years after, ii. 878, 
879. 
4th. The articles can not be consider- 
ed as executed, (Yet this %vas 
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not given as a direct opinion.) ii. 
879. 
6th. An oceciitory devise too remote 
in its creation cannot be made 
g[ood by any subsequent event, ii, 
878. 
Thomas Herbert, esq. seit^ed in fee, 
devised to his wife Elizabeth (after 
pavment of his just debts) '' all 
f ** nis money, plate, jewels, house- 
! •« hold-goods and furniture where- 
' . *^ 8oe>'er, and all his ^oods and 
«' chattels and personal estate, 
. " real or personal, whatsoever and 
*♦ wheresoever that should be in 
*' his possession or he should be 
, ^' any ways intitled unto at the 
" time of his dece»we." Then 
the will goes on thus — " And I 
*^ further{p:ive,devise and bequeath 
«* to my said dear wife, and her 
*' heirs, such pnrt of all my real 
** estate that 1 have any poAver 
•* to dispose of by this ^y uill. 
*' And 1 further give, devise and 
bequeath to my said wife, out 
of the other remainin;^ part of 
my said real estate, for her 
" better support and maintenance 
till my son Thomas attain the 
a^e of twenty-one years , the ^um 
of 4001. a year. And my will 
is, that the several be(jue»ts 
and devises to my said wile as 
*' aforesaid shall not nor are in- 
*^ tended to prejudice my said 
*' wife in her thirds or dower out 
** of ray said real estate." 1 he 
testator died seized, Elizabeth 
afterwards, by deed, conveyed his 
estate to trustees, to several uses, 
with remainder to such uses ait<l to 
the use and behoof of such } erson 
or persoijs, and for such estiites, 
intents and purposes as fcl.e, by 
any deed or dteds to be by her 
e;<ecuted in the presence of two 
or^TOore credible witnt sses, or by 
her last will in writing;, or any 
writing purporting? to l>e her will, 
signed and pul)if>»hed in the pro- 
se' ice of tlrreeor more credible wit- 
nesses, whether covert or sole, and 
notwithstanding her coverture, 
should limit or appoint ; and for 
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' want of such limitation or appoint** 
ment, to the u»e and behoof of 
her own heiis and assigns for ever. 
Then she duly made a will, or a 
writing purporting to be her will, 
whereby she devised all her real 
and personal estate to lier son 
Thomas Herbert and his heirs and 
assign^ for ever ; charging her 
debts, legacies and funeral ex- 
pences thereupon. Slie was <x)vert 
of a second hubband, when she 
made this will or Writing: and 
her second husband survived her. 
Thomas her son was heir at law to 
her and also to her first husbaod, 
being their only child. This Tho- 
mas the son died an infant, intes- 
tate, without issue, and unmar- 
ried. 

1st. The estate passeil to Eltzft« 
bethinfee, by the willofT. H. 
her husband : for be manitestly 
intended to give her all that was 
in his power to give, ii, 882. 
2d. Thomas the son did not take 
the estate from his mother by 
purchase, but by descent, ibid. 
Sd. Consequently, u|:on his death, 
it descended to his heirs ex 
parte materna, and not to his 
heirs ex parte paterna. ibid. 
Audley Mervyn, esq. devised to his 
wife Olivia and her Jieirs certaia 
towns, lands and tenements in 
Tyrone, and Meath, and aUo all 
other his lands, tenements, and 
he.editaments in the said counties 
o: either of them ; to the use and 
purpose that she might, by sale 
of such of the said lands, &c. raise 
io much money as should be snf- 
ticieiit to ciischaige burh of his 
debts as shoidd not be discha»geil 
out of his personal estate : and as 
to so much \ art of ti.e said lands 
and tenementa as should remain 
unsold, to the use of his yon 
Audley Mervyn, in tail male ; and 
so to his three other sons in tail 
male ; with several remainders 
over. The will referred to an es- 
tate, settled upon his eldest sou 
Henry, on hi? marriage, with the 
reversion in fee to the testator; 
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and gave an annuity to his said 
wife Olivia, out of the devised 
lands, and several powers of leas- 
ing, jointuring, and eommitting 
waste; and contained several 
clauses which it would be tedious 
to particularize. The two ques- 
tions upon this will were, lst,whe- 
ther the reversion of the settled 
lands passed by it or not : 2d, If it 
did pass, then whether the lessors 
of the plaintiff, who claimed un- 
der those in remainder, (the four 
$ons being all dead without "issue,) 
had any title, ji. 912. 
Jst. The court were unanimous 
upon the first question (which 
went to the fundamental merits) 
that the reversion did not pass 
by the will ; as appeared upon 
the whole tenor and complexion 
of the will, considered in all its 
parts and taken all together; 
which is the wav to discover the 
intention of the testator: and 
which shall be equally regarded 
if it can be clearly and plainly 
collected from the will, as if it 
had been directly expressed, ii. 
920, 923, 924. 
^dly. As the reversion was holden 
not to pass, by the clear intentioa 
of the testator, the court thoug^ht 
it unnecessary to give any opinion 
•* whether the devise over could 
•* take effect, in point of law ;" 
which depended upon nice ques- 
tions of law. ii. 918, 923, 92-1. 
By mortgagee, of lands holden in 
mortgage, ii. 9()9 to 980. See 
Copt/ho/d, Mortgage, 
Pe\ise *' that the executors shall sell 
" the testator's land, for the y^\^ 
•* ment of his debts/' does not, 
in general, | ass the estate to the 
executors, ii. 1030, 1031. 
Pevise*'that his executors shall and 
'• may ahsolutrly m'II, raort- 
" gag<* or otherwise dispone of 
*' his freehold estate, for the pay- 
** ment of such of his debts, lega- 
** cies and funeral e\))ences as 
** his Ifsiseliold estate should not 
" he suftieient to discharge.*' is 
pnly a power to s»'ll, ^c. And no 



estate passes to the eitecutors. 
ibid, and ii. 1032. 

** To the poor prisoners and insolvent 
*' debtors in the Marshalsea-pri-* 
*' son in the Borough of South-* 
*' wark — " me{ins the prison -of 
the Palace-court, not of the King's 
Bench, ii. 1038, 1039. 

*' To mv dear wife," of his farm 8^. 
B. in the tenure of J. S. *' subject 
*' to her disposal in as full and 
" absolute a manner as 1 could 
" dispose of the same if living"— t 
passes to the wife, as well such 
woods and woodlands, hedge-rows 
limber and trees, as stood excepted 
out of the lease to the tenant, arid 
were occui>ied by the testator 
himself, as the rest of the farm ; 
as it appears to be his intention, 
upon the whole of the will , to give 
all his estate to his wife : and the 
words *' in the tenure of J. S.'* — 
are not intended as a restriction, 
but as an additional description, 
ii. 1080 to 1095. 

Of gavelkind land, in four parts, all 
in the same wo.ds, to the families 
of the testator's four nephews and 
nieces, viz. a living nephew, a de- 
ceased nephew, and two living nie- 
ces. The devise in question was — 
" Also 1 give and devise one other 
" equal undivided fourth part, &c. 
*f unto my niece Anne, now wife 
" of William Cornish, and to the 
•' heirs of her body lawfully begot- 
" ten, or to be begotten, as well 
*' females as males, and to their ' 
■" heirs and assigns for ever, to be 
" divided equally share and share 
*' alike as tenants in common and 
** not as joint-tenants." The last 
preceding devise was to his niece 
in law, Grace Read, widow of his 
late nephew Edward Head deceas- 
ed, and to the lieirs of her body, 
. &c. (in the very same words.} 

Resolved 

1st. The intention of the testator is 
the rule of construing devises, 
provided it be not inconsistent 
with the rules of law.- ii. 1106' to 
1114. 
2d» Such intention sb^ll be effec- 
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' tuatedy where no rule of law 
prevents it. ii. 1106 to 1114. 

dd. But it canuot prevail against 
the settled rules and maxims of 
law. ibid. 

4th. There is no such 6xed invaria- 
ble rule, as <* that words of limi- 
** tation shall never in any case 
" be construed as words of pur- 
'^ chase.** ibid. 

5th. For in some cases, they may 
be construed words of purchase, 
either upon a will or upon a deed, 
ibid. 

6th. In the present case, the heirs 
of the body of Anne Cornish 
took as purchasers, ibid. 

1st. They could tajce no oiher way. 
ii. 1109, nil. 

dd. The testator could not mean 
that Anne Cornish should take 
either as tenant in tail, or a fee 
jointly with her two daughters 
in thirds^ as tenants in common ; 
or that the widow of his deceas- 
ed nephew, (whose devise was in 
the like words,) should take an 
e<jual share of the inheritance 
with his natural relations ; or 
that this one fourth should go in 
a course of descent in gavelkind: 
he meant that Anne Cornish 
should take an estate for life on- 
ly, ii. 1110 to 1114. 

^. He intended that the children 
of his nephews and nieces should 
take the inheiitance in fee sim- 
ple, both males and females, 
per capita, as tenants in com- 
mon : and this is a legal inten- 
tion, ii. 1112. 

7th. The ancient maxim of the law 
was, ** that although the ebtate 
** be limited to the ancestor ex- 
pressly for life, and after his 
death to his heirs (general or 
" special,) yet the heir shall 
" take by descent, and the fee 
•* shall vest in the ancestor.'* ii. 
1106. 

1st, This maxim was originally in- 
troduced in favour of the lord 
(to prevent his bein^ deprived of 
the fruits of the tenure^) and 






likewise for the sake of ^leciaUf* 
creditors, ii. 1106. 
2dly. The reason of it has uoir 

ceaticd. ii. 1107. 
3dly. Vet, having become %. rule 
of property, it is adhered to in 
all cases literally within it. ibid. 
4thly. But where there ar^ cdrcum- 
stances which take the case oat 
of the letter of this rule, it is de* 
parted from, in favour of tbeiQ- 
tention. ibid. 
8th. There is no solid distinctioD 
(as to the point in question in 
this case) between a trust and a 
legal estate, or between a triMt 
executed and a trust executory. 
ii.1108. 
1st. A court of equity is as much 
bound by positive rules and ge- 
neral maxims concerning pro- 
perty as a court of law is. ibid. 
2dly. If the intention of the testator 
be contrary to the rules of law, 
it can no more take place in a 
court of equity, than m a court 
oflaw. ibid. 
3dly. On the other hand, if th^in* 
tention be not contrary to law, 
a court of common law is at 
much bound to construe and 
effectuate the will according to 
that intention, as a court of 
equity can be. ii. 1108, 1109. 
John Selwyn the elder being tenant 
for life, with remainder to John 
Selwyn his son in tail male, th«y 
both joined in a bargain and sale 
to J. W. and his heirs, to the intent 
he might become tenant of the 
freehold', to the end a common 
revovery might be suiferedji to the 
use of the said J. S. the elder for 
life, &c. remainder to the said J. 8. 
the younger his heirs and assigns 
for ever. A writ of entry was sued 
out, returnable (as is expressly 
stated) **" in 15 days from the holy 
'• Trinity, which was the 16th day 
" of June 1751." Trinity Term 
. 1751 began on 7th of June. On 
the 8th of June 1751*5 John Selwyn 
the younger made his will, and 
died on the 27th wilhout alteiing 
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it or republishin;y it. Question, 
** whether the several lands, tene- 
*• meiitH unci hereditaments com- 
*' prized in the deed of lurgain 
" diid sale (which was dated on 
" l:^th of April 1751,) passed by 
•* tJ'e will of John Selwynthe sou." 
The court of King's Bench certified 
their opinion to the court of Chan- 
cery, *• that they did pass thereby." 

Sir John Lade devised to trustees and 
their heirs^ upon trust and to the 
use of John Inskip, in strict set- 
tlement : with remainders over, in 
strict settlement ; and added a pro- 
viso ** that so often as, and durinir 
*' such time as the person who for 
** the time being (in case thet(^ta- 
** tor had not otherwise directed) 
** would have been intitled in pos- 
*' session, as tenant for life orteii- 
" ant in tail, should be under the 
•* age of 26 years, then the trustees 
" wore to enter, and receive all 
•* the rents and profits: out of 
** which, they were to allow a spe- 
'* cified maintenaiire for such 
*' tenant for life or in tall ; and all 
** the rest was to accumulate, and 
*' to be laid out in the purchase of 
" land, ajid settled upon the same 
" trusts and uses.** Joh»i Inskip 
died : leaving his wife enceinte 
with a son. Question, *' whether 
*' the heir at law of tlie survlvin-; 
** trustee did, upon the birth of 
*' the infant, take anv and what es- 
*' tate, by vivtue of ihe proviso.*' 
Certified, ** that he did not take 
** any estat^i by virtue of the provi- 
" so/'iii. 141Gtol418. 

The intention of a testator is to be col- 
lected from the whole of his will : 
and such collection must be found- 
ed upon tlie writing itself, iii. 1451. 
V. infra, 1(522. 

Particular cases generally serve rather 
to confound than to illuminate 
questions about the intention of a 
testator, ibid, 

A devise of copyhold land and cotta- 
ges, of 51. O's. per annum value, 
** to Sarah B.she paying thereout 
^* 40b. a year to her sister Elizabeth 
Vol. V. 



" B." was collected,from thewhqle 
of the will, to be a devise of the 
inheritance to Sarah ; and an ir*te;n- 
tion that Elizabeth's annuity 
should contiituo durim; her life. iii. 
1540, 1541. V. infra, U'22. 

The mere expression, indeed, of 
*' paying the eout*' is only equiva- 
lent to '* paying out of the renta 
" and profits :" and therefore is not 
to be considered as a charge of a 
payment of a sum in gross, (which 
will carry a fee, though not devis- 
ed ** to the devisee and his heirs.") 
iii. 1441, 1542, and 1537. 

Sir Samuel Daniel devised 1o Samuel 
Duckentield,son of Charles Duck- 
enfield, Esq. (by Sarah tlie testa- 
tor's sister,) during his natural life 
and the heirs male of his body law- 
fully to be begotten: and for want of 
such issue, to Charles Duckenfield, 
another of the sons of the said C. D. 
Escj. during his natural life, and 
to the heirs male of his body law- 
fully to be be;5otten ; and for went 
of such issue, to John Duckcn- 
field, another of the sons of the s«id 
C. D. esq. during his natural life, 
and to the heirs male of his body 
lawfully to be begotten ; and for 
want of such issue, then to ever}* son 
and sons of the said Cbailes 
Duckenfield, esq. which shall be 
begotten on the body ftf ^arahhis 
now wiiV; and for want of such 
issue, then to William Hulton 
during his natural life, and the 
heirs male of his body, lawfully 
to be begotten ; with the like re- 
mainders to Samuel Goldston, and 
afterwards to James Goldston ; and 
for want of such issue, to the right 
heirs of the said Sir Samuel Daniel, 
the testator, for ever. • There was 
a proviso containing an express con- 
dition annexed to the devise to the 
said Samuel Duckenfield and others 
as aforesaid, ** that if tl e estates 
" devised to him, them or any of 
'* their descendants, should come 
" to him or them and be in pos- 
<< session ; then and thereupon, he 
" and tliey and their deicendantf 
** towhointhepremiseithaUcoiiM 
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'^ and be in possession, shall pro- 
" cure ail act of parliiiment to take 
'' his liumc and arms, &c. Or 
*• otherwise, their estates shall de- 
** termiue." lie also devised sove- 
ral thiii«2:s to go, liS heir-looiDSy 
'along with the estate : and he «^ve 
povvcr^ to make leiiser*, and also 
i<i inakc jointures, to the amount 
* 6f 2001. per annum, the three sons 
of C. D. esq. viz. Samuel Charles 
and Johh^ all died without issue. 
But C^ Jii esq! had a fourth sou, 
named VVilliam, bom after the 
date of the will; who became seised, 
and took the name and arms, ac- 
cording to the directions of the 
" will. Resolved, that William took 
an estate in tail-male. iii. 1570 to 
1582. 

ist. The construction must clearly 

be a^eeable to the inteiition of 

the testator, collected from the 

will and circumstances, iii .1581. 

2diy, The testator intended to eive 

the same estate to the aft^r- 

boru soils of C. D. esq. as to 

the three prior-bom; viz. au 

estate ihtdil-nmlc/ui succession. 

iii. 157& to 1580. 

3dly. Tl^s manifest intention shall 

prevail agmnst the wbi-ds. ibid. 

4tn1y. Though the controversy 

here was Lm^w^u the tcstator*s 

heir at Iftw (claimin^^ under the 

last reihainder " to the right 

** heirs of the testator,' *)and the 

de\;isee of William (who had 

iufl'ured a recovery ; ) yet it must 

be coiisidered ns a question be- 

t\Veea prior and subsequent re- 

mainder-iiien : Jlnd tnerefore 

uU arinlments in favour of the 

utslintiff, as heir at law, were 

laid out of th<i case.'ii. 1570, 

1580. 

To Jo|ih Hasclwbod, of a house tlnd 

garden, of thfe yearly value oHoi. 

thiirged with the piiyment of 501. 

ib b^ paid out of the yeaHy rents 
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1st. A testator*8 inteniioii must te 
collected froin all the partu of 
the will (rompkred together, iii. 
1022 to 1C25. V. supra, 1541. 
2dlv. The whole of thia will, takea 
al; together, shews tliat an estate 
in fee was intended to be given 
to John : and therefore he took 
afc€.iiu 1622tol025. 
3dly. Though the charge is made 
payable ** out of the rents and 
" profits," yet it is accompa- 
nied with such other cUtuses, u 
take it out of the distinctioa in 
Collier's case, C Co. 10. a. ibid: 
Joshua Brown deyised ihus-^^-aftef 
the death, witboiit issue* of Bit 
nephew William Erown, eldestdOB 
of his brother Reginald Brown* 
** then to the second k)n of tu 
'* said brother Re^nald; foraiid 
** during the term of his natural 
" life; and from and aftet the 
*' death of the said Second abn of 
<< his biolhet Reginald, tbeiito 
** the first son of the body of such 
*< st'cond son of his said hrbdier 
** Reginald, and to the beirt 
<< inale^ofthe body of such second 
**^ son; and foi* default of suck 
<* issue, to the third* (odiittiug 
<* the second) fourth, Aftb, and 
<i every other ybhilger ton or sons 
«' of the said Second sohof hia sAid 
brother Regintdd (aco^r^ng 
to their seniority,) and tQ mt 
<* heirs males of the bodi^^ of 
«< the saidtliird, fourth, fifth and 
*' other sons of the sdid ^secbod 
*' son of the said Rc^tn&ld 
*< Brown." At the tiineof milking 
the will, Reginald had no other 
soil but Willi&m : his second son» 
Thomas, was botn after the making 
of the will, btid even after the 
testator's death* Thbniai; the 
second son of Reginald, took an 
estate tail tinder this will; iii, 1680; 
1st. The cburt^could not siu>pl^ Ihe 
limitation:) suppd^ t6De oddt- 
ted in transcribing; fr<iin Ihe 
brigimil drdu^fat of thb will: iii: 
l6iM, 1035. 
2dl5'. If they cboia; ^^et tUe iin- 
bom sonii of aii dnbbrd 8i>n bdald 
not liave taken: a poiAibilitj 
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can not be li mi tea uipbn a possU 
bility. ii. 10^, ICa&. 
Sicily. la order to eifectuate the 
{General iatention of the testa- 
tor, they construed "son'' as a 
word of limitation, aqd that it 
was an estate tail la Regiaa1d*s 
second son. iii. 1034, ici35. 
. 4thly. A private act of parliament, 
procured by Thomas on his own 
petition, to enable him to^^^runt 
building-leases, which recited 
" that he was only tenant for 
" life under this will," was 
holden not to affect the present 
case and question, ibid. 
>An estate in fee was holden to piss 
to a trustee, by necessary impli- 
cation of the testator's intenHon ; 
without the word heirs or any other 
technical term. iii. 1G8G. 
fiiT Thomas Chitty made a will, 
consisting of two sliects of paper, 
nil of his own hand-writinc^ ; and 
signed at the bottom of eacYi page : 
he also made a codicil, upon a 
siuj^le sheet. He called in a wit- 
uesA ; shewed him both sheets, 
^ndhis signatures; and told him 
*' that was his will.'* Ho also 
shewed him the codicil ; and de- 
«»ired him tu attest both the will 
and the codicil : which he did, in 
^he presence of the testiitor ; and 
then went out of the room. Two 
other persons came in , immediate- 
ly aiterwardsf The testator showed 
them the codicil and the last sheet 
of the will; and sealed both 
before them: and delivered both, 
neverally, as his act and deed. 
They attested the same, in his pre- 
sence; but never saw the tirst 
sheet of the will ; nor was it pro- 
duced, to them ; nor was it upon 
thetaGle. Botli the slieetsofthe 
will we^e found, with the codicil, 
id the testator's bureau, after his 
death, i^ll ^ w'rapi)ed up in one 
piece of paper : but the two sheets 
o/ the will were npt pinned to- 
gether, iii. 1773, 1774. 
Ist, I'his is a good will, as to the 
perspoal fstate. jii. 1774. 
ly. And u the first slieet'was in 
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the room, at the time of the exe- 
cution and littestation, it would 
bea g^d will and a dub exe- 
cution of it, as to the real estate 
also. iii. 1774. 
3dly. But if the first sheet was not 
then in the room, a doubt might 
arise " whether it was duly exe- 
** cuted and attested with re- 
** spect to the real estate." ibid. 
" To his five children, and the sur- 
" vivors and 8ur\nvor of tK^m, 
*^ a lid the executors andadminis- 
" trators of such survivor, share 
'* aiid share alike, as tenants in 
'' common, and not as joint ten- 
** ants" — is a tenancy in com- 
mon, in fee. The words " survi- 
** vors and survivor," relate to 
the death of the testator, iii, 
188<J. 
Of a house and stable (worth only 
1001. ailer two lives, to seven 
children of her two cousins Thomas 
Brownhill and Samuel \yater, or 
such of them as shall be then 
living ; shaie and share ulike. It 
was holden to be the intention of 
the testratrix, " that it siiould be 
" sold and the value divided 
•• amongst them :". as id judgment 
accordingly, iii. 1^>7, ih)S, 
To the testator's sister Dorcas TTykes, 
for life ; atid after her defease, to 
his nephew Ambrose Saunders 
and the heirs m'ale of his body and 
the lu'irs male of (heir bodies ; and 
for want of such iHSue, to the heirs 
male of the body of his sister 
Dorcas Wykes and the heirs male 
of their body ; remainder to itm- 
brose Corrie and the heira lijale 
of his body and the heirs male of 
their bo<ly ; remainder to the 
heirs of the bo<ly of his nephew 
Ambrose Sctuiiders ; remainder to 
tlie heirs of the body of his sister 
/ Dorcas Wykies ; remainder to his 
kinsman Robert EkinsI ih tail 
male ; remainder to his own nght 
heirs : *' provided, lind* this devise 
V is expressly upon this cbnctitioii, 
^\ tliat whenever it stiall Happen 
<^^CKat ,tne said estates AiM de« 
^ aoehdlDr come dnto abV df i&e per^ 

Z2 
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•' sons herein beforopameditheper- 
" son or persons to whom the same, 
" from time to time, shall de- 
** scend or come, *do or shall then 
" charge their surname, and take 
** upon them and their heirs the 
" surname of Wykes only, and 
** not otherwise." In this proviso, 
there is no de>'ise over. But in 
a proviso which immediately fol- 
lows, prohibiting waste, without 
consent of the person to whom the 
premises shall next come, there is 
a devise over *' to the person next 
*' intitled expectant ulou the 
" death of the waster," of the part 
wasted ; and so toties quoties, on 
CA'ery waste by the person in pos- 
session, without consent of the 
next expectant. The testator died 
in May 1742. His then co-heirs 
were his sister Dorcas Wykes, 
and the said Ambrose Saunders, 
the only son of Sarah Saunders, 
his other sister, then deceased. 
Dorcas Wykes entered in January 
1747, and emoyed till Decen^ber 
I756f ; when she died without issue. 
Ambrose Saunders, then the tes- 
tator^s sole heir at law, entered, 
aud enjoyed till October 1765 ; 
and then died without issue ; 
having never changed his sirname 
nor taken the name of Wykes : 
but he had, in 1759, suffered a 
common recoveiFy, to the use of 
himself in fee. In January 1766, 
Ambrose Corrie entered, for breach 
of the proviso by Ambrose Saim- 
ders, in not having changed his 
sirname and taken the i.ame of 
Wykes. Adjudged unanimously, 
•* that Corrie, the remainder-man, 
*• had no title to enter." iv. 1929 
to 1944. 

1st This provisQ is not a condition 
precedent ; nor is it a condi- 
tional limitation, iv. 1941, 1942, 
1943. 
2d, In some cases, a condition 
may operate as a limitation : as, 
whei^ there is a devise over ; 
or, where an estate in fee is given 
to an heir at law upon condition, 
and it would descend upou 



himself, on his own breach of the 
condition, iv. 1941. 
dd. In the latter case, a conditionsl 
limitation would be implied ; 
although there were no devise 
oyer. ibid. 
4th. But after an estate tail, and 
no devise over, a limitatioD can 
not be implied, ibid. 
5th. A conditional limitation 
can not be implied, unless ne- 
cessary to effectuate the inten- 
tion of the testator, ibid. In 
the present case, such an impli* 
cation would be contrary to it : 
for, the testator could not mean 
** that the whole estate tail 
*' should cease." ibid. 
6th. And a limitation *^ that an 
<* estate tail shall cease in part, 
" and not in the whole," would 
be void in law. iv. 1941. 
7th. This recovery was well sut 
fered by Ambrose Saunders, the 
tenant in tail. It was suffered 
before any advantage was taken 
of the breach of the conditioa. 
ibid. 
8th. And one of the judges incline 
ed to think that lie had his 
whole life for taking the name. 
iv. 1943. 
To trustees, upon trust for the tes* 
tator*s only son, for life ; then to 
the use ol such woman as should 
be his son's wife at his son's death, 
for her life ; then, of the issue of 
his sou's body, in tail ; then, of 
the testator's own two daughters, 
in fee : " provided always, and it 
•' was his very will,true intent,and 
" express meaning, that in case 
** his said son should marry' with 
*' any woman not having a com- 
*' petent marriage-portion, or 
** without the consent and appro* 
*' bation of the said trustees their 
** heirs or assigns, in writing un* 
** der their hands and seals, to be 
" executed in the presence of two 
** or more credible witnesses, first 
<' had and obtained; then his 
** said trustees and tlidr heirs and 
** assigns, immediately after the 
** deiUn of his said ton, ikouii 
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^ stand and be seised to and for 
** the use and behoof of his [the 
** testator's] said two daughtet-x 
•• and their heirs for ever, any 
** trust, use, &c. &c. notwith- 
** standing." « And his will, 
'' true intent and meaning was, 
and he did declare, that the 
said proviso or condition therein 
'* before expressly mentioned was 
** not intended by him, nor to be 
** construed or taken to be in ter- 
•* rorem ; but a condition, for 
" want of performance whereof 
" in every respect, the said lands, 
** &,c. should in no case be vested 
'' in such wife of his said son, nor 
** the heirs of that marriage ; but, 
** on the contrary, that his said 
** trustees and their heirs should 
** stand seised of the premises to 
** the only use and behoof of his 
** said two daughters and their 
^* heirs, in manner aforesaid.'* 
Thecourt unanimously held — 
1st. That all clauses and condi- 
tions in wills, in restraint of 
marriage, ought to Ke construed 
with tiie utmost rii'our and 
strictness, against such restraint, 
and in favour of the person 
attempted to be restrained, iv. 
2055 to 2057. 
2dly. That this testator meant 
*' that his son's complying with 
** cither part of the alternative 
•' should be a performance of 
** the condition." ibidem. 
3dly. That the son difd not incur 
a forfeiture, unless he should 
break both parts of it: and, 
consequently, that he did not do 
so by marrying (as the Special 
verdict found that he did,) a 
woman who, at the time of her 
marriage with him, had a com- 
petent marriage portion ; but 
he married her without any 
consent or approbation of the 
trustees, ibid. 
To Coningesby Harris, for ninety 
years, if he shall so long live ; and 
after the determination of that 
term, to the heirs of the body of 
" the said Coningesby Harris; and 



in de&ult of such idsue, to S. E. 
for ninety years, if she so long lives, 
and to commence from the death 
of the said Coningesby Harris, he 
dying without issue ; and, subject 
to the estates and contingencies 
before mentioned, to Roger Elles- 
ton, son of the said S. £. The 
court certitied " that it was the 
" clear manifest intent of the tes- 
•* tator to give an estate tail to 
** such person as should be heir of 
** the body of Coningesbv Harris 
" at the time of the death of the 
** said Harris, and the heirs of the 
" body of^the said C. H. Which 
^ intent may take effect as anexe- 
•* cutory devise ; and the freehold, 
^' in the mean time, descends to 
" the testator's heir at law.'* And 
this effectuates the whole intent of 
the testator, iv. 2157 to 2162. V. 
supra (under pa. 51.) 

** In default of issue of my own body, 
*' I give, devise and bequeath all 
'* that my manor, &c. &c. to J. 
*' A. and J. 8. and their heirs ; up* 
" on trust, &c. &c." The testator 
died a bachelor, and without issue. 
The trustees took a fee, determina* 
ble when the purpose of paying 
the testator's debts, legacies and 
funeral expences out of the rents, 
issues and profits of the devised 
premises, in aid of the personal 
estate, shall be performed, iv. 2166 
to 2171. 

It is now settled ^^ that marriage and 
•* a child" is a revocation of a devise 
of personal estate : but no case 
has vet holden marriage only to be 
so. iV. 2171. 

The reason is the same, as to devises 
of land :aiid it has been so holden 
by Parker, Smythe, Adams, Wil- 
mot, De Grey ; not so, by Perrott^ 
ibid. 

A will shall be construed according 
to the intention of the testator, if 
the words will bear such a construc- 
tion. Acco/dlngly, an imperfect 
ill worded will was construed to 
carry an estate tail to all the grand* 
sons of the testator (Layton) ex* 
cept William Lowndes Stone, the 
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eldest ; being the manifest inten- 
tioa of the tebtutor. iv. t2250. 8ee 
fhe case next below this. 
The n\\e laid down in Shelley's caif , 
** that when the ancestor, by any 
*• gift, devise or conveyance, tal^es 
♦' an estate for life, with lemainder 
V (nied lately or immediately) to 
" his heirs, in fee, or in tail ; the 
** wor4 heirs is a word of liniita- 
** tion ; and the estate of inheri- 
*• tance shall vest in the ancestor: 
\* and the express limitation for 
t J life is of no effect ;*' was neither 
doubted nor dis|juled ; (though 
the reason of it has long since ceas- 
^ :) y<*t the question " whether 
** a testator's maMifest intent may 
** not control the lej^al operation of 
** the word heirs, as a limitation ; 
** and turn it into the description 
** of a purchaser;** remains still 
undecided, and depending in the 
House of Lords in |4ay 1776. iv. 
?579to25ti2. 
Whether a person can take as heir 
male of the body, wiiliout being 
also heir general, v. 2015 to 2(i28. 
See Estate. 2(538. 
Of '^ all the rest and residue of his 
*f estate, whatsoever and whereso- 
** ever, to his wife, her heirs, exe- 
•* cutors and administrators*' — is 
a devise of his laud to the wife, in 
fee.The woid "estate" carries every 
thing unless tied down by parti- 
cular expressions, v. 2638, 2^*39. 
Benjamin liendall, possessed of a 
term for 99. years, if he or his 
daughter Betty or John Ben- 
dall should so lopg live, devis- 
ed as follows — " Item, 1 give to 
Vmy daughter Itfary, alter the 
*< decease of my daughter Betty, 
** my house, &c. during the life 
". of John Bendall." This is a de- 
vise to Betty for life, by implica- 
' tion. A very strong probable im- 
. plication is sufficient : it needs not 
to be a necessary one. In tliese 
dbys ^ term may be devised for 
life by a construction of the intent 
of the testator, v. 2009. 
Edward Presgrave devised to his son 
. Stroma?* la &e; but if it shoiUd 



happen that his wife sboald be 
enseint with one or more children, 
at the time of his decease; and 
Thomas should die wkhoat issue, 
before twenty-one, such child or 
children being then living ; thea 
(at^er they should attain 21,) 
to them, in fee. But if Thoma« 
shpuld die without ifetue before 
twenty -OTie ; or that the testator's 
wife snould,at the time of tlie tes- 
tator's decease, beeuMint with one 
- or more child or children who 
should die without issue, before 
tweoty*one; then to several ne- 
phews. The testator had only one 
child, at the time of makiug his 
will, (viz. the said son Thomas.) 
He had, after makiug his wdl and 
before his death, two other sons 
born; viz. the pUuntitfs Edward 
and John. He died, without 
altering his will leaving these three 
sons. Ihomasdied without issue. 
Edward and John are inftintsunpro- 
vided lot, unless they take by the 
will. The testator's wife was not 
enseint at the time of his death. 
The judges of B. R. certified their 
opinion, th^t the provision made 
by the testator being for children 
which were to be Dom after the 
making of his will, he certainly 
intended to comprehend all the 
children which should be bom of 
bis then wife, (whether before or 
after his decease:) and theivfore 
notwithstanding the defect of ex- 
pression in this will, the children 
born before the testator's death are 
virtually included iu the provision; 
and willbe intitled, (from the tes- 
tatoi's manifest intent,) to take an 
estate in fee, at their res|)ective ages 
of twenty-one. v. 270a to 2708. V. 
supra, 1570 to 1582. 
Jonathtm Rudsdell, soon after his 
marriage, maje a settlement by 
deed-poll, granting an annuity out 
of his lands, to the use of his wife 
for life, and afterwards of all hit 
children by her, oth^r than an dd- 
est or only son, as tenants iu com- 
mon. After which settlenqent, and 
when he bad only one child ^* 
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sannah,) he inade his will, whereby 
he devised Ip his said daughter JSu- 
sannah, upou several contingencies. 
Hbme of them depended upon his 
wife's surviving him, and b^ng left 
with child. One of them was, that 
if hi? wife should not be left with 
child at his death, then the whole 
to his said daughter Susannah, at 
her mother's death, if she survi\«s 
her mother. After the making of 
this will, the testator had three 
more children by his said wife; 
viz. Mary, Jonathan,aud Benjamin. 
The court of King's Bench certi- 
fied their opinioii, " that the testa- 
" tor having left several children 
'* besides his daughter SusaTinah, 
** the contingency, upon which 
'* the real estate or aciy part there- 
** of was devised to her, had not 
•* happened : and therefore, that 
*' the said estate descended to his 
" son Jonathan, as heir at law, 
' •* subject to the annuity of 501. 
•' per annum provided for the 
" vounger children." v. 2800 to 

DISCONTINUANCE. 

A fine with proclamations (as well as 
a fine at common law, without pro- 
clamations,) levied by tenant in tail 
in possession, will devest the rever- 
sion in fee, as well as discontinue 
the remainder in tail, (so as to put 
tbe reversioner or remainder-man 
to his formedon.) ii. 711 to 715. 
i)eeds of IcjLse and release dated 20 th 
and 27th January, with a covenant 
in the release •' to lew a fine," and 
a fine levied accordingly, after- 
wards but in the same Hilary Term, 
and after the marriage in considera- 
tion whereof thih settlement was 
miide : shall be all taken together, 
as one and the same assurance. iL 
714, 715. 

1st. The operation of the deeds and 
of the tine shall not be divided 
and considered dtstiictly : for 
this woul'l defeat the intention 
of tjie (jarties, aiid overturn all 
family-settlemeutd. ii« 710 to 
710. 



2d. The deeds were incomplete and 
only executory, till the line was 
levied : and they operate as a de- 
claration of uses ; which uses 
arise out of th^ fine. ii.712to715. 
And the estate passes by the fine. ' 
ii. 713, 714. 

3d. This case is quite different from 
Sej^mour's case, 10 Co. 955. For 
there Henry Cheyny did net levy 
the fine till near a year after the 
bargain and sale : and Higham 
was exi>ressly found to have en- 
tered and been seised by force 
of the indenture of bargain a\\d 
sale : so that the bargain and 
sale were, in that case, totally 
unconnected with the fine. ii. 
713,714,715. Nor does it there 
appear that any fine was intend- 
ed to be levied, at the time of 
executing the deed of bargain 
and sale. ii. 715. 
By a plaintiff— executor, iii. 1451. 

See CostSy Executor, 

* 

DISFRANCHISEMENT— See Amo^ 

tiotu 

May be for three sorts of offences, 
viz. 1st. Such as are iiifamous iu 
their nature ; but have no relatk>a 
to the corporator's office, as a cor- 
porator; 2dly. Such as are only 
against his oath and duty, as a cor* 
ponitor ; 3dlv. Such as are of a mix- 
ed nature ; being not only against 
the duty of his oflieeas a corpora- 
tor, but also indictable at commton 
law. i 5da 

First — For t^e first sort, there must 
be a previous conviction at common 
law, Ix-fore di^f anchisement ; (as in 
casv*8 of general pet jury, forgery, 
lilielling^ kc) although the corpo- 
ration have pon-er ol' amotion, by 
charter or prescription, i. 5,i*9. 

Secondly — For tha secot.d sort (where 
the oiTence is niC'-ely against his 
duty as a co-pom or,) he can be 
ti ied fo' such ofiences, only by the 
corporation, i. 5,19. 

Power of a.i.otiou is incident to cor- 
porations, as much as the power of 
making bye-laws : and theretoie 
tlie proposition collected iroia 
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Bajifg's case, namely, «* that they 
*' can have no power of amotion, 
** unless pven by charter or pre- 
•• scription," is not true. ibid. 
Cause of amotion — Absence of a 
portman (whose geoeral duty is '* to 
** attend every great court, and 
** advise and assist the bailiffs,'*) 
from five of these courts in one 
yfear, (four of them, occasionally, 
and the fifth on a stated day,) of 
the holding whereof respectively, 
due notice had been given, but not 
personal notice : without any alle- 
Ration *' tl.at the portman's pre- 
*• sencewas necessary,' * or *• that 
any particular business was ob- 
structed by his absence,** is not 
a cause sufficient, either of forfei- 
ture or amotion, i. 540, 541. For 
1st, The person amoved might not 
know of the occasional courts, 
an he had not personal notice, 
ibid. 
2dly, Or he might not think his 

presence necessary, ibid, 
ddly. Or he might not imagine that 
there was any particular businass. 
ibid. 
4thly. Every alderman, common- 
counciUman, &c. in England 
would be liable to disf ranch ise- 
ment, if it was otherwise: because 
every one of these does, at times, 
knowingly omit attending, i. 
541. 
Sthly. Though the charge here is 
of a *' wilful absenting," yH 
that is only a consequence of 
law ; and there are no issuable 
facts ailed ged, whereby the 
court can judge ** whether the 
" absence was ^vilful, or hot." 
i. 540. 
Cause of amotion— Bankruptcy 

glone) is not so. ii. 731 to 736. See 
ankruptcy. 
When an amotion is returned, the re- 
tuni must bet out the particular 
facts, precisely ; it is not sufficient 
. to set out the conclusions only. 
And it must, in the same manner, 
set out the cause of amotion, ii. 

731. 
If a select number of a corporation^ 



(the comraoa council,) having pw- 
er by their charter to amove for 
reasonable cause, do meet upou a 
day not directed by'tbeir charter 
for a day of meeting, and do then 
amove one of their members, with- 
out previous notice to each of them- 
selves and aUo to him, he s^iall be 
restored, ii. 731 to 730. 
1st. There must be a previous sum- 
mons, either general or special, 
to each constituent member, 
ibid. 
Sdly. And also to the person to be 
amoved, with notice of the partis 
cular charge to be made against 
him. ibid. 
3dly. It is not sufficient to alledge, 
g^nerallv,'* that the select body 
'' weredidy, or in due manner 
" assembled :** in order to be ex* 
pressly alledged, ^* that they 
** were all of them summoned.** 
ii. 731, 733. 
4thly. Such a general allegation 
needs not therefore to be travers* 
ed. ii.731,733. 
If the whole body of a corporation 
meet upon, a day, not a charter or 
prescription -day, and amove % 
member, it is as necessary that each 
individual member should be sum* 
moned and have notice of the paiw 
ticular business intended to be pro- 
ceeded upon, as it is in the ca^e of 
a select number, ii. 741 to 745. V. 
supra, the last case. 
Previous conviction at common law— 
Where necessary ; where not neces* 
sury ; is a point not settled ; (as 
was ulledged, arguendo ;> See it 
discussed, arguendo, ii. 742 to 745. 
Sed v. supra, pa. 538, 539. 

DISSEISIN. 

The idea of it, according to the old 
law, before the asHizeof novel dis- 
seisin, u 107 to 114. 

Tlie precise definition of what consti- 
tuted a disseisin, such as made the 
disseisor the tenant to the demand- 
ant*s praecipe, though th^ right 
owner's entiy was not taken away» 
is not now known, i. 110. 

It was, some way or other, turned the 
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tenant out of his tenure, and usurp- 
ing; his place and feudal relation* 
i. 107, 109, 110. 

It was a complicated fact ; and differ- 
ed from dispossessing : the free- 
fooldet by disseisin differed from a 
possessor by wrong, or mere intru- 
der without investiture, i. 109,110. 

Cases where the true owner thinks fit 
to admit himself disseised, in order 
to bring his assise, are very differ- 
ent from actual disseisins m spite 
of the true owner, i. e. from such 
disseisins as made the disseisor ten- 
ant to every demandant, and free- 
holder de facto, in spite of the true 
owner, i. 107 to 114. 

Disseisin ever implies a wrong : but 
dispossession, or ejectment, may be 
by right, or by wrong, i. 111. 

Disseisin at election is therefore very 
different from actual disseisin : 
though the same tenn happens to 
be applied to both. i. Ill, 112. 

The consequences of actual disseisins 
(considered as such) continue law 
to this day. i. 112. 

"Where an ejectment is brought, there 
can be no disseisin, i. 111. See 
Ejectment. 

Taking possession under a judgment 
in ejectment is not a disseisin of 
the freehold, i. 113. Nor can the 
true owner even elect to make it 
so. i. 1 14. 

For the entry is under authority', and 
lawful ; and therefore not liable to 
be punished by fine, (as every dis- 
seisin was.) ibid. Nor can the true 
owner enter upon such recoveror 
as a disseisor, ibid. 

DISSENTER. See Meeting-house, 
Methodists. Mandamus, Statutes, 
(IW. &M. St. 1. c. 18.) 

DISTRESS. 

Averia canicae are distrinable under 
43 Eliz. for poor-rates ; and under 
such like acts of parliament ; aU 
though there be other goods, more 
than sufficient to ansiyer the value. 
i. 587,^56a For 

1st. The'distinction is— That such 
seizings for such duties are but 



partly analogous to the common^' 
law distress ; but much tnore 
analogous to common-law exe- 
cutions, i. 588. ' 
9dly. Common-law distresses were 
to compel payment ; were only 
detained, nomine poens; and 
could not be sold : whereas these 
are by way of satisfaction for 
tlie debt ; are distresses in execu- 
tion ; and are to be sold out- 
right and almost immediately, i. 
588. 
3dly. The statute of 51 H. 3. de 
districtiofle scaccarij does not 
extend to these, ibid. 
4thly. The common-law exemp- 
tion, of utensils, tools, imple- 
ments of husbandry, &c. from 
distress, bolds only in distresses 
for rent-arrear, amerciaments, 
&c. but doth not extend to cases 
«:here a distress is given, in the 
nature of an execution, by any 
particular statute, (as for poor- 
rates, &c.) ibid. 
A distress for an entire duty shall not 
be split ; and a distress taken for 
part of the entire sum at one time, 
and for other part of it at another 
time : (for, that is great oppression.) 
i. 589. 
But if the seizure be at first for the 
whole ; and only the value of the 
goods mistaken ; the execution 
may be completed by a second sei- 
zure, provided it be for the same 
sum due. i. 589, 590. 
Excessive — A general action of tres- 
pass can not be maintained, for 
taking an excessive distress : the 
remeay ought to be by a special 
action, founded on the statute of 
Marlbridge. i. 590. 
For rent — 

1st. Qu. upon what, the right of 
landlords to distrain the proper- 
ty of a third person, is founded. 
1500 to 1503. 
2dly. What things, belonging to 
such third persons, are exempt- 
ed from being distrained : and 
what, of them, are liable to it. 
1498 to 1504. 
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I^^. S^cemp}^ tbipgs v(exe said (ar- 
gueu4o) to be — 

l8t. A boHieataQ inn. ibid. 

2d. A horse at a farney's left to be 
8bo4« ibid. 

3^. A bor^e tb^t brings goods to 
market to b€ sold. ibid. 

4tb» T)ie goods tjiem selves so 
brought to market, ibid. 

Sth. (ioods oil a wharf or at a 
vrarehovise, i'or px(jortation. 
ibid. 

6th. Goods in the hands of a factor, 
ibjd. 

7tb. poods delivf re(J to a carrier, to 
be carried for hire. ibid. 

$tb. Wppl i^ a nelgbbour^s bajm. 
ibid. 

JJth. Cloth at a weaver's, ibid. 

)Oih. Cloth at a taylor's. ibid. 

2dly. N^t exempted — 

]st. Goods left at an inn. iHid. 

2<{* A gentlemf^n's chariot $ta,;ding 
in a cpach-hpuse belonging to a 
coq3inon public livery -stable 
keeper, and b?ing parcel of and 
rented with the )i very stables, ^y 
tbe livery stable keeper, of his 
landlord, who thus distrained it 
80 standing at livei*y, for rent 
due to hiip fi om the stable keep- 
er, ibid. 
,Gf cattle hi^rcharged upon ^ common. 

iy. 242(i to 24^2. See fJommoner. 

DISTRIBUTION. Sec Intestate. 

DISTRINGAS. 

7hf issues may be sold, and the plain- 
U&'^a <:otiM paid to him out of the 
monejs by IOC 3. c. 50. v. 2720, 

SThffce costs a- e rayab'e immedlatelyt 
and at ull events, ibid. 

This act e\tenc!s lo all writs of distrin- 
gas ; and is notioiiiimd to such 
pf theiii only as relute to privilege 
of parliaiiieui. v. '^727. 

EAST INDIA COMPANY. 

jtTbeir chart er-i arties, voyages, course 
of trade, and insurance u^>on sliips 
in^heii seivitf. lU. 1707 to 1715. 
* et^ Poli(\f oj Assurance. 

OfFicers and soldiers in their service 



arp, by 27 C. 2. c. Q. sulyec^ed 
to military law an4 coiuts mar. 
tial. iv. 2420, 2421. ' 

They contract with tbeir cpmipo^ 
soldiers |br a stipulated tjq|e': 
but their commissions to their 
officers arp general apd inqefin^te. 
ibid. 

A military officer in th^r sprfic^ 
has not a right to resign bis com- 
mission, at all times and unjier 
any circumstances whenever he 
pleases* iv. 2419, 2430. 

And, clearly, he is an obj^ of ti)eir 
military- law, as lon^ as h^ re- 
mains m their pay ana service, iv. 
2472 to 2477. 

EJECTMENT 

Will lie, by the own^r pf ^he spil, 
for land whicn is part of the Icjog*^ 
high-way. L 14ti to 147. 

For, the owner of jthe soil bas a jight 
to all above and under gtaynd; 
except only the rignt of passage, 
ibid. 

Indeed he m^st Recover tbe land) 
subject to the eas^eift : and 
the sheriff' must deliver gosfipssion, 
subject to the easement. * ibid. 

But yet he ought to have anc} has 
a specific remedy to recover the 
land itself, i. )44. 

Of an acre of land, described only 
by the name of land,* though (kt 
fact] there was a wall, and a porch, 
and part of a house built (by 
encroachment) upon it — 
1st. The description of this, as 
land, is sufficient : for the owner 
clainis the land, not the nuisance 
erected upon it. i. 144, 14&» 
140. 
2dly. More latitude is allowed in 
eject inent^, tbanln real actions ; 
sufFicitiit certainty is enough^ 
in ejectments, i. 144. 

The plaint ifl" shall recover according 
to his title, \)here he demands 
ipore than he has a title tp: for 
where more is laid, there is lio rea-^ 
son why he ^hould not recover less 
than he demanded ; thougii the 
r^v^rse will not bol]|- i* ^> ^30*. ' 
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Agfii^ tvp: one ()ied, after issue 
joined, bat before trial. 

1st. The death must be sug- 
gested on the roll, by 8,9 W. 
3. cni.s. 7. But it is enough, 
if it be 80 OS the plea-roll : 
but on ihe uisi prius roll, 
there needs be no more than 
enough to notify to the judge 
" what he is to itVy and be- 
** twefcii whom." i. ii60. 

2. The judgment needs not say 
" quod querens nil CA^iat 
" per biliam against the dead 
*• defendant;" it being there- 
in said " that proceedings 
** shall stay against her.'* i. 
364, 306. 

3. The judgment is not to be 
*• for a moiety only /' it must 
be *« that he recover his 
" term.'* But he must take 
out execution for no more 
than he had a right to reco- 
ver, ibid. 

Brought by the landlord against his 
tenant, under and by virtue of 
4 C. 2. c. 28. s. 2. and judgment 

. had against the casual ejector, l)y 
default; and possession thereupon 
delivered. Near twenty years after, 
the tenant brings an ejectment 
against the same landlord, for the 
same premises. Ihe landlord (v.ho 
is defendant in this latter eject- 
ment) is not obliged to produce 
such an ufBcIavit us this clause re- 
quires as an essential requisite pre- 
vious to his original recovery : for, 
as it was essentially requisite, the 
court will presume ** that there 
" was one regulariy then made, 
•* and thai the judgment was 
« founded ui;onit.*' 1^615 to G22. 
See St(U lite s. 

In Ireland, was .affirmed upon a writ 
of error here, after a verdict in 
Ireland in C. B. ;i:>d aa <iffi/mance 
in B. K. there : though many of 
the descriptio :s were unknown in 
England. ;.< '24 to 631. 
1st. The same precision is not re- 
quisite in this tictitious action, 
as in a praecipe in a real action. - 

> 1. ft29to(aL 



2dly. Nor so much strictness at 
was formerly required even in 
ejectments themselves, i. 630. 

3diy. It is suflicient, without so 
precise an exactness that the 
sheriff may know without any 
information, what he is to deli- 
ver possession of : for, the plain- 
tiff is to bhew the sheriff, and at 
his own peril to take possession 
of only what he is intitled to. i. 
629, (30. 

4thly. In Ireland^ the following 
descriptions were (after verdict 
and ailirmance of the judgment 
there ut supra) held sufllunent : 
viz. 

1. In the county of R. without 
naming anyparticular vill. i.6^. 

2. Town and tenement of Boyle 
and the fairs and markets there- 
unto belonging, i. 625. 

3. Quarter, ibid. 

4. Part of S. M. and D. ibid. 

5. A large deer park in the county 
of R. ibid. 

6. A small park or field in the pos- 
session of A.B. not saying where, 
ibid, 

7. The quantity and quality of the 
lands not particularized, ibid. 

Where an ejectment is brought, there 
can be no disseisin. For tne plain- 
tiff may lay his demise, when his 
title accrued ; and recover the pro- 
fits from the time .of the demise* 
And the entry confessed is preiious 
to the makhig the lease : but there 
is no real or supposed re-entry, af^ 
ter the eiectment. whereas, if it 
w as considered as a disseisin, no 
mesne prolits could be recoveredi 
without an actual re-entry, i. lll» 
See Dhseisin. 

A judgment in ejectment is a recovery 
of the possession, without preju* 
dice to the ri^-ht : and he who en- 
te'*s under it, can only be possessed 
according to right, prout lex pos- 
tulat. i. 1 14. 

And he who recovers a naked, pos- 
session only, without ngtit, can 
convey no other to his feoftee. il>io» 

An ejectment is a possessory rejiedy ; 
and only competent where the \k%» 
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%or of the plaintiff may enter, i. 
119. ^ 

Therefore it is always necessary for 
the plaintiff to shew " that his 
" les&or had a right to enter ;" by 
proving a posse^ision within 20 
years, or accounting for the want 
of it, under some ofthe exceptions 
allowed by the statute of limlta^ 
tions,.21 Jac. 1. c. 16. ibid. 
f Twenty years adverse possession is a 

positive title to the defendant : it 
IS not a bar to the action or remedy 
of the plaintiff, only; but takes 
away his right of poi:scssion. ibid. 

Every plaintiff in ejectmetit must 
shew a right of possession, as well 
as of property : and therefore a de- 
fendant in ejectment needs not 
plead the statute of limitations, as 
defendants in other actions must, 
ibid. 

Upon a special verdict in ejectment, 
it ought to appear *' that the lessor 
** of the plaintiff might enter, at 
•* the time when he brought the 
** ejectment, ibid. 

A lease under a power, made un&irly 
and in prejudice of those in remain- 
der, found in the custody ofthe 
maker, at his death, amongst his 
own muniments, ought, at the trial, 
to be presumed to have been sur- 
rendered ; to let in the statute of 
limitations, i. 12(5. 

The nominj^l plaintiff, and the casual 
ejector are judicially to be consi- 
oered as the fictitious form of an 
action really brought by the lessor 
ofthe plaintiff against the tenant 
in possession, ii. 667, CCS. 

This action is an invention for the 
advancement of justice, and to 
force the parties to go to trial upon 
the merits, ibid. 
' The lessor of the plaintiff, and the 
tenant in possession, are, substan- 
tially and in truth, the only parties 
to tne suit. ibid. 

There is no distinction between a 
judgment in ejectment upon a ver- 
dict, and one by default ; in the 
former, the plaintiff's right is 
found; in the other, confessed^ 
ibid. 



An action for the mesne profits mtf 
be brought either in the name of 
the lessor or of the lessee : it is 
equally vthe action ofthe lessor or 
the plaintiff, ibid. 
The tenant is concluded by the judj;- 
ment ; and can not controvert the 
plaintiff's title nor possession, ibid. 
But the judgment proves nothing 
beyond the time laid in the denuse. 
ibid. It proves nothing as to length 
of time the tenant has occupied ; 
nor as to the value : both these most 
be proved, in an action for the 
mesne profits, ibid. 
A landlora was made defendant, ac- 
cording to 11 G. 2. c. 19. s. 13. on 
the tenant's non-appearan<!e ; and 
entered into the conunon rule ; and 
thereupon, a stay of execution 
aeainst the casual ejector was or- 
dered, until the court should make 
further order. 

Ist. A writ of error brought hythe 
landlord, is a sufficient reason 
against taking out execution, ii. 
757. 
2dly. But the proper opportunity 
for the landlord to make his 
stand against the execution is by 
shewing this as cause against 
the plaintiff's motion for leave to 
take it out. ibid. 
Sdlv. If he omits this opportunity, 
the execution (regularly issued) 
shall not be set aside, ibid. 
Ancient demesne may be pleaded in 
ejectment, by leave, and upon pro- 
per affidavit, ii. 1047, 1048. But 
the court will not oust themselves 
of jurisdiction,nn favour of so wild 
and strange a one, without a very 
sufficient aff.davit. ii. 1048. See 
Ancient Demesne, 
If the tenant in possession absconds, 
the court will, upon service of his 
niece, the only manager of his 
house and resident in it, and fixing 
up another copy on the premises, 
make a rule to shew cause why 
judgment should not be enteied 
up against the casual ejector ; and 
will further order *• that notice of 
*' such rule to any person in the 
*' house be sufficient ; or if no per** 
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*' son be in the house, then to be 
« affixed to the door, &c." ii. 1110. 
V. infra 1181. 
Amendments in ejectment are carried 
much farther than formerly, ii. 
1161,1102. 

1ft. A verdict cures a defect in set- 
ting out the title ; though it can 
not cure a defective title, ibid. 
2d. After verdict, if the objection 
be grounded upon the mere mis- 
take of the clerk, or a trifling 
nicety, there is no need of any 
actual amendment at all ; the 
court will over-look the excep- 
tion, ibid. 
Proceedings were stayed till the les- 
sor of the plaintiff should give secu- 
rity for the costs, his residence be- 
ing in Ireland : although this eject- 
ment was brought under the direc- 
tion of the court of Chancery, and 
401. security had been already 
given there, li. 1 177, 
Tenant in possession was personated 
at the time of service by another, 
who accepted the 8er\'ice in her 
name: the court made a rule to 
shew cause " why this should not 
** be deemed good service upon 
•* the tenant herself ; and why 
*« judgment should not be signed 
*• agamst the casual ejector, on de- 
** fault of her appearing ; and that 
•• leaving a copy of this rule at her 
** house with some person there, 
•* or (if no one to be met with) affix- 
'* ing it on the door, shall be good 
** service of it." This rule was 
made absolute, on a proper affida- 
vit, ii. llSl, 1162. V. supra, pa. 
1110. 
The court will make a like rule (with 
a retrospect) upon service, of a 
copy of the declaration in eject- 
ment on a servant m the house of 
an absconding tenant in possession, 
or of one who keeps out of the way 
to prevent being served, ibid. V. 
supra, pa. ii. 11 10. 
Wew trials may be granted in eject- 
ment^cases, as well as in others, if 
the circumstances justify it: yet it 
k not every slip or mistake^ that 



shall be a ground for it, if no injus- 
tice is done. iii. 1255. 
The idea of an ejectment : the origin, 
improvement, utility, ease, and 
expedition of this ingenious fiction 
adopted (in lieu of almost all real 
actions] for the trial of titles to the 
possession of land. iii. 1292, 1293, 
1294, 1295, 1300 to 1304. 
Its great advantage is, that beinfl^ 
under the control of the court, it 
may be so managed and modelled 
as to answer every end of justice 
and convenience, ibid. 
Admission of landlord as aco-defen« 
dant, or to defend alone, ibid. 
1st. A fair trial between the claim-^ 
ants, is the ground and reason 
of both. ibid. 
2d. The latter, viz. « to defend in- 
" stead of the tenant in posses- 
" sion who abandons,*' is as 
reasonable as the former, ibid. 
8d. Resceit " to defend pro inter- 
" esse suo" was the practice 
before 13 E. 1. c. 3. or U G. 2. 
c. 19. iii. 1301, 1302. 
4th. The extent of the term " land- 
" lord," as used in 11 G. 2. c.l9. 
ii. 1293. 
5th. If the tenant in possession 
claims nothing, he ought to take 
no side between the claimants : 
who oueht to have a fair trial he^ 
tween them upon the real merits, 
iii. 1293, 1300, 1304. 
On a writ of error in parliament, 
brought upon a judgment in 
ejectment, the court obliged the 
plaintiff* in error to enter into a 
rule •• not to commit waste during 
" its pendency." iii. 1823. 
Confession of lease, entr\', and ouster. 
1st. A discussion of the reason and" 

practice of it. iii. 1897,1898. 
The meaning of it is, " to bring 
" the matter to the mere ques- 
** tion of the plaintifTs possesso- 
" ry title." iii. 1897. 
2d. It is sufficient to bar a nonsuit 
for want of proof of actual ous- 
ter, iii. 1897. 
3d. It is sufficient, in an ejectment 
upon a condition broken, ibid. 
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4ili. And in all cases but to avoid a 

I 

fine : in that case, there must pe 
an actual entry, ii. 1807. 
5th. In the case of a tenant in com- 
mon, it is sufficient, without 
, proof of actual ouster, ibid. 
Trustees shall not recover possesr 
sion from or dispute it with their 
cestuy qui trust, iii. ISkll. 
Writ of possession has relation to its 
tf»te : though it be not actually 
siued out tUl after the death of the 
IeM6r of the plaintiff: yet, i^ tested 
before his death, it is regular, iv. 
1971. 
A regular judgment was Aiirly ob- 
{aiued against the casual ejector : 
the tenant having neglected to 
give notice to his landlord: for 
wluch reason, the landlord moved 
to set aside the judgment. The 
landlord was an infant ; and there- 
fore could not consent to anv issue. 
iv. 1096, 1097. 

Ist. The court held that the posses- 
sion ought not to be changed, 
where thefe had been no trial 
nor opportunity of trj'iiig. ibid. 
l£uly.They tliought they might add 
terms and conditions to the 
relief they granted to the infant, 
ibid. 
3dly. That the tenant ought to 

pay the costs, ibid. 
4thly, They accordingly set aside 
this regular judgment and writ 
of possession ; and ordered the 
tenant to pay all the costs : also, 
that the landlord be made defen- 
dant ; and not to set up any 
satisfied term, or trust-estate ; 
and to admit tliat Z. T. was 
seised, ibid. 
Can not be muintuined contrary to 
tile le&soi's own covenant, iv. 
. 2209. ^^ Lease. 
,A pew trial may, upon proper 
grounds, be granted in ejectmeut- 
^ causes, as well as in others.iv. 2224. 
Amendments in ejectment are now 
carried much farther tjian for- 
mer!}^ ; and may be made even iir 
the time of the demise, to prevent 
being barred, iv. 2448, 2^49. See 



Wher^the production of a deed \% 
necessary, to support the plaintiff's 
tide. iv. 2484 to 2489. 

The same precision aud exactneii 
as ill a preecipe, is not necestair. 
Ejectments are, of later times, oou- 
sidcred with more latitude and 
liberality than formerly ;,and more 
general descriptions ^uffice: for 
instance — fifty acres of furze and 
heath, fifty acres of moor and 
marsh, without distinguishing how 
much of each. v. 267^. V. supra, 
144. and also 629 to G3L 

The sherifFis to give possession, upon 
the plaintiff's shewing and at the 
plaintiff^s peril, ibid. V. ut supra. 

ELECTION. 

A person who has brought a civil 
action for an injury, shall not be 
suffered to proceed criminally, by 
way oi information, at the same 
time ; but shall directly make his 
election ** in which method he will 
** proceed," before the court mill 
enter into the criminal complaint 
ii. 720 to 72:3. See li^ormaliom. 

To parliament — See Parltameui^ Bri- 

The nomination of a parish-clerk was 
in the rector : but the consent of 
the vestry was necessary to confirm 
it. The rector nominated Dr. Jack- 
son. A .vestry met; a&) 89 signed 
their approbation : none expnessly 
dissoited. But some demanded a 
poll on belialf of one Mr. Btoore. 
The churchwardens refused to take 
ai^y poll. This was no dissent to 
the rector*s nomination : it was all 
nugatory. if the majority .was 
really dissentient, they should have 
declared their dissent, iii. 1878. 

To parliament, iv. 2270. See J$ri* 
bery^ Parliament, 

m 

ERROR. . 

The allowance of a writ of error is the 
supersedeas: the notice of itsheiog 
allowed, relates only to the con- 
tempt in proceeding, subsequently 

. to such notice, i. 340. See£ai(. 

To reverse a conimon recovery. Se| 
Conmon Recovery. 
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T<J t^ytaie An bdtkwry. See Oiil- 

luwrtf. 
^n a judgment in ejectnient, wherte 
B. R. determiued for the plaintiff, 
upbn the right ; but agaliiiit him, 
"^ uyoti the remedy ; (fbr they held 
hiihlmrredby the statute of Kmi- 
t&tioas :) the lords, on error 
brought by the plaintiff, deter- 
inined tlie latter point, fir&t and 
separately ; and, huldiug the plain- 
titf to be barred, affirmed the judg- 
ment, without cv^r enteiing into 
the other point, (ilpoa the ^Idin* 
tilTd ri^ht.) i. 52fl, 527. 
In trespat»s vi et armis, for an assault 
and battery ; defendant pUuds 
•* not guilty," tis to tli^ force arid 
iifui^ ; and iisiib was joicibd theredn. 
As t6 the special dditdages which 
were liid, he^ileadM '< ioa assault 
** demesne :" to Vvhioh the plaintiff 
r^pllied, ** de injuria hdl propria, 
' *\ abiqu^ tdtl causd ;*' on v^hich, 
iisue wki likewise joined. The 
ttrdict finds the defendants g^eiie- 
M\f W guilty of the trespob^ within 
"writteif." Judgute/it affirmed, ii. 
605 to 701. 
Fof, verdicts ar6 to be taketl favodr- 
ilbl5^ : not itrictl^ : lihd if the 
^Urt cdn collect tlie cledr intention 
6fthejiify» they will hiould ihem 
Ihto forin^ and diake the verdict 
^Sy^^ hotwithstaiiding the irregu- 
larity; ofi^ordiijg. ibid. 
B(fil (oh bringing a writ of error) 
fdustbe given fby 3 J^. 1. c. 8.) 
iU (iClioiis 6f debt u^on bingle 
boiid, 6r tlpon ot>ligati6u Condi- 
tioned for paydietit of money 
only, or debt for rent, or upon any 
contract sded itithbcoUi*t8of t^bst- 
fniriktet, couUli6s [ialatine, or great 
4^siiion^. 

1st. A bond given by dtliirdper- 
ibn, to third {)ersons, ai^ a col- 
Idt^ral security, for a debtor's 
tidVin^ (its credltoi-3 l5». in tlie 
bound, upon d licjuldated total 
of his debts, is a bond with con- 
dition for payment o^ money 
"tAlf, wll&iU tliUt act. i!« 74U, 
747. 



2dly. Its being jlayable by itislifl- 

ments, makes no difftlrence. ibid. 
Brought by the landlord mdde de- 
fendant under 11 O, -2. c. 10; s. 
18. must be . shewn for cause; 
against a motion for* leave to take 
out execution against the casual 
ejector : otherwise, the execution 
shall not beset a^ide. ii. 757. See 
Ejectment, 
Lies not from the courts of -the city 
of London, to B. R. Though it 
does lie thither, from all other cor- 
poration courts. 777. 
Costs and damages upon afflmiahce 
of the judgment — ^how to be reco- 
vered ; and how much. ii. f 096; 
1097. ^etntere^t. 
Bail is not requisite, upon brining 
a wirit of error upon a judgment 
in a action of debt founrled upon 
a prior judgment, iii. 1548. Be- 
cause. 

1st. This is a casus omissus out of 
3 Jac. 1.C.8 : which is to be taken 
literally, and not extended by 
construction, iii. 1540. 
2dly. The contract is eJitiiiijuished 
. by the first judgment, iii. l34^« 
Sdly. A judgment is no contract, 
nor can be esteeined a contract* 
ibid. 
4tldy. An action of debt upOn a 
judgment is an action of a supe- 
rior nature to any of the actions 
specified in 3 J. 1. r. 6 : and 
therefore shall not be iucluded 
in it. ibid. 
Neither is bail requisite, as il shoiild 
setin (sed qu.) upon bttngiii^^ a 
writ of error retilrriiible in parlia- 
ment, uuoii ajudgiheiit inB. B. 
in an action of debt brought Upon 
a recognizaLCe in error, iii. 1507, 
• 1508. 

A writ of error can not benon-pros*d 
without a rule " to assigh errors."* 
iii. 1772. 
A plaintiff may Dnng a. writ of error, 
to reverse his bwii judgment, iii. 
1772. 
And if he will not proceed* the court 
will ma&e a irule td oblige him to 
assign erroirs within 4 lIMt^ time» 
ibid. • 
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In such case, the common method, 
of a scire facias quare executiooem 
non, or a scire facias ad audieudum 
erroresywouldbe improper.iii.1772. 

In a scire facias, no damages can be 
recovered, iii. 1791. 

A writ of error brought by one 
defendant only, upon a judgment 
against several, is not good. ibid. 

But a scire facias quare executionem 
' non may be prayed and sued out 
by one executor, upon a writ of 
error brought upon a judji^meiit 
for him and another, \%ithont 
shewing " that the other executor 
*« is dead." iii. 1791. 

The fcourt ought to support a judg- 
ment upon tht' merits, ibid. 

A writ of error upon a judgment in 
eiectment being brought return- 
able in parliament, the court 
obliged the plaintiff in error to 
enter into a rule " not to commit 
waste or destruction during its 
pendency, iii. 1823. 

On an indictment for perjury tem- 
pore, C 2. concluding contra pa- 
cem G. 3. iii. 1903. See Indict- 
ment, 

Upon a judgment in qui tarn action 
on 9 Ann. c. 14. s. 2. for money 
won at play and the triple value of 
it: which judgment was affirmed 
as to the recovery of the debt, but 
reversed as to the damages and 
costs, iv. 2018 to 2022. See Gam- 
ing. \ An fTSL,2A90,2i0h 

A judgment in Ireland may be 
amended here. iv. 2156. 

Jf brought by a plaintiff below, the 
court (upon reversal) may give 
such judgment as the court below 
should have given : if brought by 
the defendant below, they can only 
reverse.iv.il56. In this latter case, 
they can only reverse so much as 
the defendant below complains of. 
iv.2490. 

In an action of debt on 2 G. 2. c. 24. 
s. 7. for bribery at an etection to 
parliament, (or in any popular 
action,) no damages can be given 
for the detentioi^ of the debt. iv. 
2490, 2491. V. supra, 2022. 

Bail in error on a juolgment in eject* 



ment justify in doable the rent 
iv. 2502. 
Bail undertake to pay the debt and 
costs within four days after affir- 
mance in the Excheauer-clianiber. 
They affirm the juatrment. Bat 
the defendant below brings a writ 
of error retu^nalile in parliament. 
Proceed! nj^s sliall be further stay- 
ed, on motion, till final affirmance. 
V. 2820. See Baily Practice. 

ESCAPE. 

Such as shall make a trader a bank* 

rupt. i. 439, 440. See Batikrupi. 

£STATE— 

In tail male by subsequent words 
explaining a limitation to thebeirt 
of the body, notwithstanding the 
case arose on deed, v, 2600. 
Archdale Palmer and John Palmer 
convey by deed^ to several uses ; 
remainder, to the use of the hein 
male of the body of the said Arch- 
dale Palmer. Archdale afterwards 
devised (being then tenant in fee- 
simple) to W. P. in tail male, and 
for want of such issue, to the heirs 
male of his own bod^. He left a 
grand-daughter by his eldest sou ; 
and (by his second wife) a son 
Henry. The question was " wbe* 
** ther any and what eiate pMs- 
" ed by the deed, to Henry, as 
" heir male of the body of Arch- 
" dale, the grantor : and wlietfaer 
'* any and what estate passed to 
" Henry by the will, as heir male 
" of the body of Arclidale.** v. 
2G15to2628. 

Resolved 
1st. Henry, by the deed, took by 
descent as heir male of the body 
of Archdale, the grantor, v. 
2027. 
2d. In case a third person had been 
the p^rantor, Henry would have 
taken an estate in tail male, by 
purchase, under the deacriptioa 
of heir male of the body ef Arch- 
dale. ibid. 
3dly. An estate in tail male passed 
f o Henry, as heir male of Arclw- 
dale, by his will. v. 202S» 
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EVlDENCE^See Prw^. 

A, commiwioa under the exchequer 
Heal (though a com mission of in- 
struction only, not of intitling,) is 
admissible io evidence, (though 
not conclusive.) i. 147. 

Where a note may be given in evi- 
dence: and where it does or does 
not support the declaration, i. 375, 
376. See Declarutioiu 

Ofiiaving taken the ^^acrament within 
a year next before election into a 
corporate-oflice — ^When necessary 
to be given : when not. ii. 1015, 
1016. iiee Sacrament. 

Of a writ actually sued out on a 9ub- 
sequent day may be admitted, to 
obviate the fictitious relation of a 
declaration (with a general memo- 
randum) to the first day of the term. 
iii. 1243. 

Mere hear-say evidence is not admis- 
sible. But evidence that a sub- 
scribing vitnesp to a will or instru- 
ment acknowledged upon his 
deatlubed to the person giinng 
the evidence, ** that he th^ sub- 
** scribing witness did himself 
** forge it,** is admis^^ibl^ at a tri- 
al, though objected to. Much 
more shall it stand unimpeached, 
if it came out upon cross-exami- 
nation, and was not objected to, at 
the trial, iiu 1255, 1256. 

A retainer of a debt may be given in 
evidence. An administrator defen- 
dant may give retainer in evidence, 
or plead it, at his liberty, iii. 1383* 

Action by lord against a commoner, 
for spoiling his peat, and filling up 
the holes. Justification under a 
right of common, which he wHS 
hindered* by the plaintiff^s digging 
«nd laying up the peat, from en- 
joying in so targe and beneficial a 
manner as, &c. Replication — 
** de injuria sua propria, absque 
** tali causa :" and issue thereon. 
The plaiutifiP cannot, upon this is- 
siie, give in evidence, *' that there 
*' was a sufficiency of common 
« left,*' iii. 1385. 

0{ ref^E^ %o produ^^a licence wi}l 
support a conviction for ti^ding 

V0L.V. 



without having one : on 9, 10 W. 
3. c. 27. s. 8. iii. 1476. 1477. Sec 
Hmiffkers and Pedlars. . 
To support a declaration in debt on 
2 O. 2. c. 24. s. 7. for bribery at 
an election to parliament : charge' 
ing <« that Mr. L. and Ld. E. h^ 
** declared themselves can^idate^; 
*' and whiUt they were candidate*, 
'* the defendant bribed one W. 
*' who had a right to vot^, to vote 
" for them, Mr. L. and Ld. E-" 
Three objections were made, and 
over-ruled, iii. 1586 to IdQl. 
1st. It was not sufficiently prov^, 
*< that W. liad a riffht to vote, 
^' at the time when the brib^ was 
*' given." N. B. It was prov- 
ed "that he actually vQtad/* 
ibid. " 
2dly. Nor any evidence '* that 14* 
<< £. was, at that time, adeclar- 
*< ed candidate.** iii. 1586 to 
1591. 
3dly. Nor any evidence " that the 
*' bribe was given, to vote for 
" Mr. L. and Lord Egmont :" 
for the evidence only proved, 
that it was given, " tg vote for 
** Mr, U and his friend," not 
particularizing who that friend 
was. ^jid. 
The court held the material and sub- 
stantial charge. to be suifioiently 
proved* ibid. 
Of^ a marriage in fact — Is necessary 
in an action for criminal conversa- 
tion, iv. 2059. And in prosecutions 
for bigamy, ibid. 
What shall amount to evidence of a 

marriage in fact. ibid. 
A deduction niay be giv^ in evi- 
dence, in an action for money had 
and received to plaintiff 'a use. iv. 
2\U. }^t^ Set-off. 
Parol evidence ought not to be ad- 
mitted, to make a record wrong, or 
to defeat ju^itice. iv. 2270. 
In an action for briber}' at a|^ elec- 
tion lo parliament, on 7, 8 W. 3, 
c. 25. the time of delivering the 
precept to the returning officer 
reeds not to be proved : fcr, the 
time of delivering it, thoMgl\ mate- 
rial to the retummg officer^ is ifp- 
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material to this third person, iv. 
2270. 

Where the production of a deed is ne- 
cessary, to support the plaintift'^ 
title in ejectment, iv. 2485 to 2480. 

Production of it — »haH not in crimi- 
nal or penal cases be required from 
the defendant, even though he 
should hold it in his hand in court : 
but in civil cases, the court will 
either force the party to produce 
it, (afler proper notice,) tliout^h it 
prove against him : or leave his re- 
fusal to the jury, as a strong pre- 
sumption. 2480. 

SherifTs officer defending under a 
fieri facias must produce a copy of 
the judgment : where the action 
was brought by a stran^r. v. 2633. 

Prim4 facie evidence (if believed) 
stands good till contradicted or re* 
pelted by evidence on the other side, 
v. 2688, 2680. 

Evidence of buying a libel in the shop 
of a known common bookseller 
and publisher, (especially where it 
imports to be printed for him,) is 
sufficient prim& facie e\iclence, (if 
believed^and not contradicted, ) to 
convict bim of publishing it. ibid. 

EXCEPTIONS— See BiU 9/ Except 

To general rules — What exceptions 
are implied, iv. 108G to 1900. See 
Rfmanet. 

EXECUTION— 

Sued out above a year after judgment 
.obtained, must have a previous 
scire facias to revive it ; in order to 
prevent a surprize upon the defen- 
dant. But this rule does not hold, 
where the defendant has himself 
affected the delay : so far from it, 
that the defendant's rule*' to shew 
*< cause why such an execution 
*^ should not be set aside," was 
discharged even with costs, ii. 660* 

A capias ad satisfaciendum made re- 
turnable at a day which falls out 
of term, would not be void, (though 
liable to be set aside on motion :) 
nor cansuch a defect in it be t^ken 



advantage of by b^l, upon a gene- 
ral demurrer to a scire facias 
brought agfldust them. ii. 1187, 
1188. 

EXECUTOR— 

Becoming bankrupt, iii. 1368. See 
Bankrupt. 

A retainer of a debt may be given in 
evidence, iii. 1383. 

On issue joined upon plene admints- 
tmvit pleaded to an action of debt, 
the defendant administrator may 

. give in evidence a covenant of his 
intestate, ** that his executors or 
*' administrators shall pay a sum 
•• of money to two trustees, of 
** whom the administrator was one* 
^* the interest whereof shall be paid 
" to the intestate's wife for life ; 
** and after her death without is- 
** sue. to be at his own disposal:*' 
to which was' added a penalty in 
doublethe sum. iii. 1380 to 138& 
1st. This is a debt by specialty: 
and therefore the admmistrmtor 
has a right to retain against a 
debt of equal nature, iti. 1381. 
2dly. Wherever an executor or ad- 
ministrator may be sued, or 
might have paid, he may re- 
tain, ibid. 
3dly. All action of covenant is as 
much a lien upon the assets, as 
an action of debt. ibid. 

Discontinuing his action, shall pay 
costs, where he. has knowingly 
brought it wrong, iii. 1451. V. in- 
fra. 

The giving him leave to discontinue 
is a matter of discretion in the 
court, ibid. V. infra. 

Renouncing — Qu. If he can aftcfw 
wards retract his renunciation ; es- 
pecially, if it be upon oath. Civi- 
lians hold a renunciation to be 
peremptory : but common lawyers 
hold *' that he may come in at any 
. '* time afterwards, and demand 
*' probate; or, atleast, atany time 
** before it lie granted to ano^r.** 
iii. 1403 to J4G7. 

Of a lord of a manor — His remedy 
for a copyhfild-0ne set upon t)iio 
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mdmission of an infant, iii. 1719. 

See Infant. 
In covenant against an executor, the 

judgment must be de bonis testa- 

toris. iv. 2155, 2150. 
Jud^iment against him de bonis pro* 

priis— is amendable, v. 27309 2731. 

See Amendments 

EXEMPTION. 

From being liable to distress, iii. 1499 
to 1504.— See Dii^tres*. 



EXTINGUISHMENT 

Of an original debt. See Pleading* 

FACTOR. 

A factor or agent, to whom a balance 
it due, has a iien upon all his goods 
of his principal consigned to tiim ; 
not only for incident charges, but 
as an item of mutual account for 
the general balance due to him ; 
so long as he retains the possession 
of them : but if he parts with the 
possession of the goods, he parts 
with his lien. i. 494. 

If a factor knowing the circumstances 
of his principal to be desperate, and 
believmgthat he must break unless 
he can procure credit, advances 
money upon his bills, to save him 
fiom an immediate failure, this 
is no fraud, ii. 940. 

Where a bill of lading is indorsed 
generally, and the factor indorses 
it as being his own property, the 
question turns upon its being a 
fair transaction, bpna fide, upon a 
valuable consideration, and with- 
out notice ; or its being fraudulent » 
and a contrivance to cheat the 
principal, iv. 2051. 

FAIR. See Market^ Information tii 
Naiure of a Quo Warranto. 

FATHER. 

Brought an action for assaulting his 
daughter and getting her with 
child, being then twenty»three, 
and in another person's service ; 
per quod servitium amisit. 1878 to 
1881. See Jetton. 

FEIGNED ISSUE. 
The costs upon it were directed to be 
taxed, firom the time when it was 



first ordered by consent of the 
parties; (including the disputes 
about settling it, but nothing 
prior to its being consented to.) 
1. 003, 004. 

FEME COVERT-^-See Banfn and 

Feme, 
Separated from her husband, i. 542. 

See Baron and Feme. 
Is liable to be prosecutedand punished 

for crimes and offences, iii. 1679 

to 1082. See Orderg of Bastardy. 
Sole trader in London, becoming 

bankrupt, iii. 1782 to 1784. See 

Bankrupt, 

FEOFFMENT. 

In general — ^thr operation of it. i. 92. 
(per Knowler, arguendo.) 

The nature and operation of a feoff- 
ment with a view only to make a 
tenant to the prsecipe, i. 115 to 
119. 

A feoffee to the intent to be tenant to 
the pra^pe, is a mere instrument 
for one purpose of form only : his 
wife shall not be endowed ; nor his 
statutes or judgments affect the 
land ; nor his term (if he has one) 
merge- i. 1 17. 

A man shall not, by his own inju- 
rious feoffment, acquire an ad- 
vantage to himself: for, an 
act founded in wrong shall not, 
by nrtue of the ciime itself, be- 
come legal, for the author's advan- 
tage, i. 118. 

FICTION OF LAW. V. Teste, Rela^ 

tion. Pleadings Boidenee. 
Where the truth of the fact may 

be averred against it. ii. 911 to 

932. 
Shall not prevail against truth of 

&ct; nor De urged to purposes not 

within the reason and policy of it. 

11.1243,1244. See P/eodtMjr* 950 

to 969. 

FIERI FACIAS. 
Where sheriff or sherifTs officer, 
justifying under it» must prpduce 
a cop^ of the judgment, y. 268. 
See JEvidenee. 

Aa2 
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FINE (OF LANDS)— 

To avoid it, there must be an actual 
^ntry\ iii. 1807. See Ejectment, 

FINES PAYABLE TO LORDS. 

Od copyholds granted for terms of 
years, i. 206 to 210. See Copyhold, 

(hi admission of an infant copy- 
holder, iii. 1717 to 1720. See 

- Infant. 

FISH— 

Preservation of it, in the Thames. 

See WaJter^Bail^. 
Preservation of it m fish-ponds and 

other waters, iv. 2270 to 2282. 

See Conviction^ Statuteif (5 G. 3. 

€. 14.) 

nSHERT 

1;^ n^vi^able rivers or arms of the 
sea — 18 a common and public. It 
prim4 facie belongs to the crown ; 
and the presumption is agunst any 
exclusiveright: yet an exclusive 
right may be prescribed for ; but 
the proof lies on the claimerofit. 
iv.2166. 

In, private rivers, not navigable, it 
belongs to the lords of the soil on 
each side. iv. 2104, 21(:S. 

Fisheries are oi* three soits ; namely, 
ae\'e-<d, free, common. To con- 
stitute a several Gshei y, it is reciui- 
site that the jwrty claiming it 
should so fiir have the right of fiih-' 
ing independent of ali others, as 
that no person shall have a co-ex- 
tensive right with him, in the sub- 
ject claimed : (for, where any other 

* person has such coextensive rijht, 
there it is only a free fisherj.) Tfeut 
a partial inaependent nght in 
another f.erson, or a limited li bertv, 

. does not derogate from the rij^ht 
of the general owner, v. 2817, 
2818. 

But the court did not determine the 
question, "TVhether a person can 
** claim a several fishery, without 
" being owner of the soil." ibid. 

FORHBLE B;NTRY. 

An indictment will lie for it at com^ 
monlaw, iii. 1792. 



But such an indictment msst shew, 
upon thefoceof it sufficient actual 
force> violencei unlawful assembly, 
riot, or other circumstances (u 
being into a dwellingo'house, &c) 
Otherwise, it may be quaked, eves 
upon motion, iii. 1702. Audagsin 
1733. 

FORFEITURE 

Of a public office concerning tbe 
administration of justice— non-at- 
tendance is a cause of forfeiture, 
if wiliiil : but a mere single is- 
stance of absence of a recorder from 
a session, without any aggravating 
circumstance, is not so. iv. 19W 
to 2008. See Recorder. 

FRAUD. 

Fraud or covin may, in judgment of 
law, avoid every kind of act. i. 
395. 

Invalidates as much in a court of Is^r, 
as in a court of equity. L 301 to 
390. 

** What circumstances and isctt 
" amount to fraud or covin," is 
always a question of law. i. 896. 
V. infra, 474. 

Courts of equity , and cou rt s of law, 
have a concurrent jurisdiction, to 
suppress and relieve a^^ainst fraud : 
but the iuterposit'on of the former 
IB often necebsaiy,for the better ift* 
vestigating truth, and to give more 
compute redress, i. 396. V. infra, 
i. 480,482. 

** Whether a transaction be fair or 
<' fraudulent,*' is often a questioo 
of law : it is the judgment of law, 
upon facts and intents, i. 474. V. 
supra, 396. 

Courts of equity cannot decree a deed 
made bv a trader, tobefraudu^ 
lent ; which is not fraudulent at 
law, and an act of bankruptcy. i» 
480,482. S!^ee Bankrupt. 

If a factor, knowing the circum- 
stances of his principal to be des- 
peray>, and believing that he must 
break unless he can procure credit, 
advances money upon his bins, 
to save him from an immediatQ 
failure, this is no fmnd. ii. 940. 
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FREEDOM 
Of a corporation-^^ee Corporation^ 
Bye-laWf Mdndamus. 

FREEHOLD, FREEHOLDER— See 
Seisin y Disseisin, 

The idea of a freehold and of a free- 
holder, according to the uacleiit 
feudal law. i. 107 to 114. 

The idea which modern times annex 
to freehold and freeholder, is taken 
merely i\ om the duration of the es- 
tate, i. 108. 

FREIGHT. 

The defendant shipped a canro offish 
on board the plaintifiTs ship, to be 
carried from Newfoundlana to Lis- 
bon : the plaintiffs had also a car^ 
offish of their own, on board. The 
ship had proceeded 17 days on her 
▼oyage, and was taken within 4 
days sail of Lisbon. It was retaken 
within 3 days, and brought into 
Biddeford. The plaintiffs, having 
insured the ship and their part of 
the cargo, abandoned both to the 
insurers. The defendant hud his 
goods of the recaptor;*, and paid 
them 5s. per quintal salvage, at 
the rate of 10s% per quintal value : 
(the prime cost was lOs. 6d. per 
quintal.) The fish^ could not be 
aold in England, for more than 19s. 
per cjuintal, clear. The defendant 
m^nt It to Bilboa, where it was sold, 
ii. 883. 

1st. If a freighted ship becomes dis- 
abled on its voyage, accidentally 
and without any fault of the 
master, the master has'his option, 
either to resist it (in convenient 
time,) or to produce another ship 
to carry the goods : if the freight- 
er disagrees to this, and will not 
suffer it, the master shall vet be 
intitled to his whole freight, as 
of the full voyage, ii. 887, 888. 
2d. But the master (if in no fault) 
is, at all events, and though he 
neither refits his own- ship nor 
procures another, intitled to 
freight pro rota itineris, i. e. in 
proportion to Mich former part 
9 



of the voyage as' he lias already 
pel formed, li. 888 to 891. 

3d. In this case, he had performed 
seventeen tw»rnty-one parts of it : 
and therefore seventeen twenty* 
one of the whole freight had 
been the rateable proportion, had 
the whole cargo been saved, ii, 
888. 

4th. But here was salvage paid for 
half: therefore half must be con** 
sidered as lost'; and half, as 
saved. Consequently, the ratea« 
ble proportioij is seventeen twen* 
ty-one parts of half of the full 
freight, ii. 888, 890. , 

5th. The value of the goods, or 
what they sold for, or whether 
they are spoiled or not, was Ho* 
thing to the master; becttuse 
the freighter took them i and he 
must take all that are savedy or 
none : but the mastet* had earned 
his freight by carrying them. ii. 
887, 888. 

Cth. If he had abandoned at all, 
he had been excused freight, 
ibid. 

7th. The master is not boudd to. 
deliver the goods, till after h^ 
he paid his freight, ii. 890. 

•GAME — See Conviction^ Certiorari^ 

Costs. 

CAMINC. 

Action upon the case on several pVO» 
mises : 3 counts ; Ibt. upon a bill 
of exchange drawn at Pans, by the 
intestate Sir Johft Bland, upon 
himself in England, for 6721. paya- 
ble to the plaintifTs order, ten days 
after sight, value received, and ac- 
cepted by Sirr John Bland ; 2d. 
count — for 7d01. lent and adtanc- 
ed by tlie plaintiff, to Sir John 
BlaiMl ; 3d count---.for 7001. had 
and received ^by Sir John, io the 
plaintiff's use. General isMie. Ver* 
diet for the plaintiff, fof\67iS* 
damages, subject to the opinion of 
the court, on the ibilofwing &cta 

• proved and admitted, viz. The 
bill of exchange wu givtB at Puift 
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for 3001. there lent by the plaintiff 
to Sir Jn^n, at the time and place 
of play ; and for 3731* more lout at 
the 8aine time and place, by Sir 
John to the plaintiff, at play* But 
the play wUt very fmri ana no im- 
putation on the plaintiff*^ behavi- 
our, and several other peisons of 
fashion were then atid there at play. 
That Sir John and the plaintiff 
were both gentlemen. That in 
France, money lost at play, be^ 
tween gentlemen, may be recover- 
ed, as a debt of honour, before the 
marshals of France i who ^*aii en- 
force obedience to their sentences, 
by imprisonment ; though such 
money is not recoverable in the 
ordinary courts of justice there. 
That money lent to play with, or at 
the time and place of play, may be 
recovered there, as a debt, in the 
ordinary course of justice ; there 
l>eing no positive law against it. 
ii. 1077, 1078. Question '< whether 
** the plaintiff is intiiled to recover 
^ a«y thing, and what, against 
** the administratrix of Sir John.'* 
ibid. 
Resolved 

1st. That die plaintiff can not reco- 
ver upon this bill of exchange, by 
force of the writing ; it being a void 
security, both in France and in 
England, as being for a gaming 
debt ii. 1078, 1079. 
1st. The parties had an express 
view to the law of England; 
«nd the payment Awas to be m En- 
gland, and not till ten days af- 
ter siffht in England <; and the 
plaintiff has appealad io the laws 
of England : therefore the laws 
•of En^and must govern^and be 
the rule of determination, it. 
1078, 1081, 1082, 1083, 1084. 
jSdly. But the Urns of France and 
England are both the same«s to 
die money won : the .contract is 
void as to that, by the laws of 
bo^ 'Countries. It -oould not be 
reoovered in any ordinary court 
of jsistice 4here, notwithstanding 
thie bill -of exchange : and the 
remedy in ^Ihis isyfworiitfsiy ju- 



risdiction before the maishsls 
(which even the parliament of 
Paris would pay no regard to) 
is only in personam, in its ut- 
most extent ; but cau not be ex- 
tended against the mdministri- 
trix ; nor indeed could they have 
trken cognizance of this matter, 
had Sir John bcsen living. ii.lO70i 

1080, 1083. 

2d. But the contract is good, as &r 
as relates to the money lent at this 
time and place of play ; and remaxiif 
so, notwithstanding the seirurity's 
being bad and void for the whole : 
for the contract is divisible, but the 
security is not. The security, be- 
ing entire, is bad for the whole: 
but the contract remains good for 
that part wliich arose upon a good 
consideration, ii. 1081, 1083» 1084, 
1085. 

1st. As to the 3001. fairly aad bon& 
fide lent, at the time mud place 
of play in France, (and not stat- 
ed to be lent to play with or 
for the purpose of play,) the con- 
tract remains gooo. ibid. 
2dly. The words V contract and 
** contracts for the same,'* are 
not in 9 Ann. c. 14. (as they 
arein 10 C. t. c. 7. s. 2.) and were 
probably lefl out designedly. 

1081, 108^. And, per Wilmot 
justice, the 9 Ann. does not 
mean to make the coutract void , 
wb«f# the money is fairly and 
borta fide lent. ii. 1082. 

3d. Interest for the 3001. lent shall be 
allowed to the plaintiff, ii. 1084, 
1085. 
Ist. From the time when the money 

was payable, ii. 1085. 
2dlv. To the time of liquidating 

the debt by the court's giving 

the jiUdgment. ii. 1081, 1083, 

1085 to 1089. 
1st. lliis is agreeable to natural 

justice, ii. 1081, 1086. 
2dly. And to law, both statute and 

coi^aion. ii. 1086, 1087. 
3dly. And to the practice of the 

oourt of Chancery and of all other 

courts, ii. 1087. 
Sir Tbomii Erederick kte oTWciU 
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minster in the county of Middle- 
sex, Baronet, was suutmoued (in 
CX B.) to answer to Andrew Look- 
ups who sued as well for himself 
as for the poor of the parish of St. 
Paul Co vent-Garden in the county 
of Middlesex aforesaid, iu a plea 
that he render to the poor of the pa- 
rish aforesaid and to the suid An- 
drew, &c. The declaration charges 
the oflence to have been committed 
•• at Westminster aforesaid*'^ The 
jury find parcel of tlie debt to be 
owing to the ^or of the said parish 
and to the said Andrew : and assess 
his damages by reason of its beii^ 
detained, Uc* Thejudgment runs 
thus 
— ** It is considered that the said 
*' Andrew, who as well, &c. and 
** the said poor of the parish afore- 
** said, do recover, &c. It is also 
<* considered that the said An- 
** drew, who as well, &c. do reco- 
'*^ ver against the said Sir Thomas 
** his damages aforesaid, to, &c. 
^ and also 551. lOs. to the said 
*' Andrew who as well, £cc. at his 
** request, for his costs and charg- 
*• es aforesaid, by the court liere, 
** "for the increa!3e, adjudged." On 
error brought, judgment wa4 
affirmed, as to the recovery of the 
debt ; but reversed as to the dama- 
ges and costs, iv. 2018 to 2022. 
Ist Objection was, that the parish 
of St. Paul Covent-Garden does 
not appear to have any concern 
iu this matter ; the offence being 
laid at Westminster. Answer. It 
is good, after verdict, ibid. 
. 2d. A wrong venue. Answered, by 
tUG.2.c. 18.s.3.ibid. 
3d. Thejudgment is *' that the said 
** Andrew and the said poor 
** shall recover :'* Whereas the 

Ann. c. 14. s. 2. says, " the in- ' 
'.' forinant shall recover." Ans- 
wer. It may be either way. ibid. 
.4th, A common informer can not 
have damages for the detention of 
the debt; nor (consequently) 
costs of increase founded upon 
such damages. Answer. The 
good part ofthejud^ent may 
)ie affirmed ; the bad, reversed. 



ibid. And it was accordingly 
affirmed as to the recovery of Uie 
debt ; but reversed as to the da- 
mages and costs, iv. 2022. Set: 
£rror, 

GENERAL W^ARRANTS. 

Are illegal, iii. 1767. See JVarranU, 
Secretary of State* 

GLEANING (OR LEASING—)^ 

The right or privilege, by law or cus* 
tom, of domgit, must be exercis-* 
ed under proper circumstances and 
restrictions, iv. 1926, 1927. 

GRAND JURY 

Ought not to consist of more than 23 

actually sworn upon it. iL 1088. 

GRANTS. 
Of offices, by bishops, i. 221 to 226. 
See Bishops, 

GREAT SEAL 

Resigned by the Earl of Hardwicke. 

L20. 
Delivered to three lords commission« 

ers, Willis, Smythe, and Wilmot. 

ibid. 
Resigned by Lord Camden ; deliver* 

ed to Mr. Charles Yorke ; and, on 

his death, to Mr. Baron Smythe, 

Mr. Justice Bat hurst, and Mr. Jus* 

tice Aston, iv. 2506. 

HABEAS CORPUS. 

An impressed man in custody at the 
Sa\*oy brought up by his bail, to 
be surrendered in their discharge, 
must be first committed to me 
custody of the marshal; who 
must instantly deliver him to the 
keeper of the Savoy, i. 339, 340. 
See Soldier. 

Issued in vacation, returnable im- 
mediate before the judge at his 
chambers, does not expire by the 
term's coming on, (so as to 
require a new writ:) but the 
defendant may be brought into 
court, upon the old writ, u 460* 
V. infra. 542,600. 

And being then committed, to the 
marshal, if he has no bail read^ ; 
(for the court can not commit hum 
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to a king^s messenger ;) he may be 
afterwards brought up by rule 
from the prison of this couit, with- 
out being oliliged to sue out a hew 
habeas corpus, ibid. 

Issued in vacation : the person was 
brought into court, in term-time. i. 
64i/ V. supra, 4(J0. 

Tor a wife. i. 542. See Baron and 
Feme. 

For a young lady, who had been 
decoyed away from her father; 
but now desired to continue with 
him. i.tt06. This writ alsio issued 
in vacation ; and was returned in 
court, (ut supra, 400, 542.) i. (300. 
608. 

No peer or lord of parliament hath 
privilege against being compelled 
to process of the courts in West- 
minster-hall, to pay obedience to a 
writ of habeas corpils directed to 
him. i. 632. See Privilege, 

For an impressed man — ^the rule was 
discharged, upon the merits ; bat 
without costs, i. 6d7. And in 
another impressed man's case, the 
man was discharged, upon tlie 
merits: but the court would not 
give him costs, i. OSS. 

For a prisoner of war taken on board 
of an enemy's privateer ship, and 
alledgingand i>rovingby alKdavit, 
*« that he was a foreigner, subn 
** ject of a neutral power, taken 
«• by a French privateer, in an 
*' English ship as he was coming 
*• to England to enter into our 
♦* English merchants' service, and 
^ detBiued by force and against 
** his will to serve on boara the 
** French nrivateer." — ^This court 
will not take itpon themselves to 
set him at libert}- : the application 
must be to the crown, ii. 765. 706. 
A person extremely weakened in 
body and miod being got into bad 
hands, and too infirm to be brought 
into court by habeas corpus, anile 
^as made in the tirst instance 
(tvithotKt time to shew cause) for 
a doctor, apothecary, nurse, rela- 
tions, and attorney to have access, 
to advise aind asioist her* ii. 1099, 
tUMK 



To the keeper of a private macU 
house-— where it appeared, that 
the person confined i%as a lunatic, 
and not fit to be produced in 
court ; and that the relations were 
applying for a commission of la- 
nacy— 

1st The court therefore enlarged 
the time for making the return, 
iii. 1303. 
2dly. They refused liberty of 
access and inspectioTi, to a per- 
son who conld not make out 
any pretension to demand it. ibid. 
To produce an infinit — (directed ta 
private persons — ) 
Ist. The court are, ex deblto 
justitiae, to set the infant fiee 
from an improper restraint, iiu 
14:j(). 
2d1y. But they are not bound ta 
deliver over the infant to any 
body. ibid. 
3diy. Nor to give the infant any 
privilege: tnough the infant 
has a privilege rraeundo, unless 
^ the court should see ground 
to declare the contrary, iii. 1436 
to 1437. 
4thly. The true rule is, that the 
conrt are to judge upon the cii^ 
cumstames of the particular 
cajic ; and to give their direc- 
tions accordingly, iii. 1437. 
Gthlv. I^rd Mansfield approved 
of what was actually done in 
the three cases of Mrs. Tur- 
ber^'ille, Frances Howland, and 
James Smith ; thdugh he did 
not agree with all that was 
said in them. iii. 1485, 1436. 
Ad testificandum — 

1st. Will lie, to remove a per- 
son in execution to beawitnein. 
iii. 1440. 
2dly. Was refused, where the ap- 
plication for it seemed to be a 
meve contrivance, ibid. 
Ad satisfiiciendum et recipiendum — 
may be returnable immediate and 
before a judge ; notwithstanding au 
old rule made in Michaelmas 1654, 
and 4, 5 n^. & M. c. 2K 187«. See 
Practice. 
Sued out by a husbcadt againailiia 
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wife's friends, to obtain bis wife. 
It appeared, tbat he had used her 
ill ; antl she swore the peace against 
him. Tht <'oa!t would not deliver 
htT to him : bui )* it her at her own 
liJwTiv, and (*\f;. nfi'Tefl a tip- 
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HAliKA^ ( (MIPUS CI M CAUSA. 

^VheIl to bt'. <l/"hve:ed (pursuant to 
21 J.^.r t>*j. s. 1,2-) ii. 759. See 
Statute*, 

A bye-'.aw shall not be objected to, 
in a summary way, upon motion, 
on the return ; except in cases 
from London, ii. 779. In all other 
corporations, the plaintiff must 
declare here : and if the defendant 
has any objection to the bye-law, 
he may demur, ibid. And this, 
though the bye-law has n^^tive 
and exclusive words, that the 
•' action for the penalty shall be 
•* brought in the Corporation 
■• court, and not elsewhere.'* ibid. 

HAWKERS, PEDLARS AND 
PETTY-CHAPMEN. 

A single act of selling does not make 
a man such a trader as that he 
ought to taloe out a licence, i. 613, 
614. See Conviction, 

The linen manufacture of Scotland 
is the linen manufacture of this 
kingdom, within the act of 9, 
10 fV. 3. e. 27. and the act of 
union : and a wholesale-dealer in 
linen of the manufacture of Scot- 
land is not obliged to take out a 
licence to qualify him to trade thus 
by wholesale in England, iii. 1317. 

Only one horse, licence is required 
for travelling with several beasts : 
for though 9, 10 IV. 3. c 27. § 1. 
intended a duty of 41. on each 
beast, yet there is a blunder in 
the words of it, and the usage bat 
followed the words, iii. 1472 to 
1474. 

A conviction (in the penalty of 121.) 

for having traded as, &c. '< without 

1 ** having a licence,** is good, upon 

9, 10 W. 3. c. 27. s. 8. though 

the evidence stated wasoiil^** tbtt 



" the defendant refused to produce 
" it.** iii. 1476/ 

HEIR— 

In, by descent ; or in, by purchase. 

V. 2615, 2G27, 2785 to 2787. See 

Admittance. 

HERIOTS. 
Are not assessable to the poor-rates. 

ii. 991, 992. See Manor, Statutes. 

(43 Eliz. c. 2. 8. 1.) Qiit/.wiU. 

HIGH-BAR MONEY. 

Is the money paid to the box upon 
certain motions in court, every 
day, (as for judgment, for writs 
of certiorari, mandamus, habeas 
corpus, and other original writs,) 
and upon all motions on the last 
day of a term ; and also upon all 
affidavits sworn in court, ii. 807. 

It does not belone to the prisoners : 
ibid. But hath been constantly 
paid by the secondary of the plea- 
side, to the clerk of the junior judge 
of the court ; to be paid over to 
all the four judges of the court^ 
equally ; to be disposed of by 
them &r such charitable purposes 
as they in their discretion should 
think proper, ibid, and 868. 

HIGH-WAY— 

The owner of the soil may recover tt 
in ejectment; bat subject to the 
easenrent : and lie has a right to 
the freehold and all profits above 
and under ground, except only 
the right of passage, i. 143 to 147» 
See Ejectment. 
Nuisances near it. ii.337,33S. See/ii- 

dictmentfor a Nuisance. 
Repair of roads or highways, inclosed 
by the owner of lands adjoining— > 
1st Such owner may inclose, by 

his own authority : out under tvio 

conditions^ viz. 
Isi, He is obliged to repoir^ tiH b^ 

throws up the iuclosure. i. 465^ 
2d. He must leave sufficient spaee 

and room for the road. ibid. 
2dly. An open road lying through 

open common fields, ah act of 

parliament (a pirivate act 15 6. 

2.) Was made &riQdosingaD4 
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dividing them. The coDimi^ion- 
ers directed a public road across 
them, (which road had al!M> ex- 
isted before ;) aiid then allotted 
the lands* One, whose lot ad- 
joined to this open road, inclosed 
It. He is nut bound to repair it, 
tinder the general rule (i. 465. ut 
supra:) but the hamlet remains 
. w liable ; as they were bound, be- 
fore the act, to repair the former 
road. i. 405, 4(i(>. 
Change or alteration of a road or high- 
way, mubt be by a writ of ad quod 
damnum, i. 4(i5. 
Repair of a road altered under an ad 
quod damnum-— 

Ist. The owner of the land is not 
obliged to repair the new road ; 
even though it was at first an 
open road, and the jury direct 
it to be inclosed ; i. 405. 
2d. Unless the jury imoose such a 
condition upon him. ibid. 
Sending men and teams, to mend 
them, six days according to 22 C. 
2. e. 12. s. 9. ii. 832 to 835. See /n- 
dietment, 
A presentment by a justice of peace 
upon view, pursuant to 5 Eliz. c. 
19. 8. 9. of a high-way being out 
of repair, is travet sable generally, 
i. e. including the fact of its being 
oi;itof repair, iii. 1530 to 1532. 
Indictments for not repairing high- 
ways have formerly been taken 
strictly : but, of late, with greater 
latitude, iy. 2092. 
Statutes ! elating to public high-ways— 
timber carriages (and stone) laden 
with only one single piece, are 
excepted out of them : though not 
ont of turnpike road acts. iv. 2260. 
See Siaiutes. 
The statute reducing into one, the 
several former made for amend- 
ment and preserving them (7 G. 3. 
c. 42.) directs (in sect. 1.) annual 
lists to be made in every September, 
at a parochial assembly. Qu. Who 
are the essential constituents of 
that assembly ; so that their ab- 
sence would invalidate the acts of 
the assembly > iy. 2454. See Sta- 
tutet. [IG, ac.42.s.l.) 



The repair of them lies, of comtooa 
* right, upon the whole parish : bat 
if the parish X%e» in two distinct 
counties, an indictment may be 
t>rought an^inst that part of the 
parish in wnich the ruinous road 
lies. iv. 2511, 2512. 

Ofacommonri(;ht, (exclusive of cus- 
tom, prescription, tenure, &c.) the 
whole parish are bound to repailr 
them. If a particular division of a 
parisli, (which all lies in the same 
count}') be indicted, it will not be 
sufiicieiit to charge only '* that 
** they ought immemoriiul^ to re- 
** pair when necessary :*' it must 
appear upon the face of the indict- 
ment, how they are bound, and 
that they haverepaiied. v. 2700 to 
2702. V. ante, ^11, 2512. 

HORSE-MATCHES— 
For less than the value of fifty pounds^ 
(elsewhere than at Newmarket or 
Black Hambleton,) are prohibited 
by 13 G. 2.C. 19. s. 5. iv. 2433. If 
A. and B. run a match for 251. each 
side, this is a match for 50L al. 
though A. gave B. 51. certain, be- 
forehand, to run it. ibidL 

HOSPITALS— 

Rateable, ur not, to poor's tax, win- 
dow tax, land fax, &c.ii. 1053 to 
1066. See Orders. 

The governors are not rateable to the 
poor tax ; nor the ordinary servants; 
nor the poor themselves : but offi- 
cers, who have distinct apartments 
for themselves and families, may 
be rated. None can be rated, but 
such persons who may be consider- 
ed as occupiers, iv. 2435 to 2442. 
See Poor^tax. 

HUNDRED— 

Liable to make satisfaction and 
amends for damages, under 9 G. 1« 
c. 22. s. 7. iii. 1724. 

HUSBANDRY. 

The right of gleaning (or leasing) 
must be exercised under proper 
restnetions. iv. 1926, 1927. Sae 
Gleaning. 
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HUSBAND 9F A SHIP. 
Has not power to insure it, withoat 
particular directioDs. iv. 27299 
2730. 

IDENTITY OF PERSON. 

issue joined thereon, iii. 1810 to 1812. 

Ist. Is to be tried instant^r, unless 
the court (upon circumstances) 
give time. iii. 1811. 

2dly. The award of execution is 
to be by the second judge, if 
the sentence before pronounced 
was for felony, ibid. 

ddly. The defendant is not in- 
titled to a copy of the record, 
ibid. 

4thly. The court could not name 
the day of execution ; but left 
it to the sheriff, iii. 1812. 

5thly. These three men, under 
sentence of death for felony, 
having brokin out of gaol, after 
having murdered the gaoler, 
remained chained together, dur- 
ing this whole proce^ing. ibid. 

INDICTMENT. 
On 5 EHiz. c.4. may be found at a city 
or at a borough- sessions : itis (by 
81 £iiz. c. 5. s. 7.) only rchtrained 
from being brought out of the 
counter, i. 251,252. 
For a nuisance, in erecting buildings 
at the parish of T. near the king's 
common high-way there, and near 
the dwelling houses of several of 
the inhabitants ; and there making 
acid spirit of sulphur, &c. &c. 
whereby the air was impregnated 
with noisome and offensive stinks, 
4cc. to the common nuisance of 
all. See. inhabiting, &c. and pass- 
ing, &c. 

Ist. This is a sufficient charge of 
the hurtfulness, under the word 
" noxious." i. 836, 387, 338. 
However, per Lord Mansfield,un- 
wholesomeness is not essential ; 
. it is enough, if the smell be so of- 
fensive, as to render the enjoy- 
ment of life and property, un- 
comfortable, i. 337. 
2dly. Near the high-way, and near 



the houses, is sufficiently cer- 
tain, i. 337, 338. 
3dly. '< At the parish** is laying it 
sufficiently certain ; without 
saying in the town or vill. ibid. 
And per Deuison, *• viU" and 
** parish shall be considered as 
co-extensive, except on the sta- 
tute of additions, and that of 
appeals of death, i. 337, 338. 
On a statute (1 J. 1. c. 22. s. 50.) 
giving jurisdiction to the mayor 
m sessions, an indictment is the 
proper method, as being the ordi- 
nary and common-law course; 
(in which course, this jurisdiction 
ought to be exercised:) but an 
information wih not lie ; but shall 
be quashed on motion, because 
there is no such jurisdiction given* 
i. 389, 390. 
For a nuisance, in setting a person 
(for several days) in the foot-way 
of the public street in London, to 
deliver out printed bills of the 
defendant's occupation ; whereby 
the said foot-way was greatly ob- 
structed, &c.— was quashed; as 
being a matter not indictable^ u 
516. 
Lies not, upon an act of parliament 
which creates a new offence, and 
prescribes a particular remedy, i. 
545. ' y. infra, 803 to 806.) 
For exercising a trade, contrary to 
5 Eliz. c. 4. See Trade, Soldier, 
Statutes. 
Where a statute creates a new offence, 
and appoints a particular method 
of proceeding, that specific me- 
thod must be pursued, and no 
other : but where it was an offence 
antecedently punishable before the 
statute, and the statute prescribes 
a particular summary remedy, 
there either method may be pur- 
sued, viz. the summary remedy, 
or an indictment at common law; 
because the particular reniedy is 
cumulative, and does not take 
away the former remedy. H. 803 
to 806. V. supre, 545. 
Tlierefore an indictment lies fbr dis- 
obedience to an order of sessions ; 
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because it is an offence indictable 
Ht coruoion law : ii. 803 to 800. 
Aud particularly for di^iobedience to 
an order of sessions founded on 
43 Eliz. c. 2. 8. 7 & 11. ordering a 
grandfather to niaintaia his grand- 
sons ; in which case, as this reme- 
dy (by indictment) existed before 
the statute, there are now two re- 
medies; «oae, by indictment for 
disobeying the order; the other, 
to distrain for the 20s. penalty, 
after the expiration of the month. 
ibid. 
But it would be oppressive, to take 
the remedy by nidictment, where 
the summary remedy can be used ; 
which, in some circumstances, may 
be impracticable, it. 804. 
On 22 C. 2. c. 12. s. 9. For not send- 
ing a cart and men to the high- 
ways, ii. 832. 

1st. •* Being then surveyors" — 
. b a sufficient averment ** that 

" they were so." iu 834. 
Sdly. It is not necessary to alledge 
when or by whom the surveyors 
were appointed, ibid. 
3dly. This was an offence indict- 
. able before this act : and there- 
fore the particular remedy given 
by it is cumulative, ii. 834. V. 
supra, 545. and 803 to 80C. 
Lies against a constable, for a misde- 
meanor in wilful Iv suffering a loose, 
idle, lewd and disorderly woman, 
taken up by one of the nightly watch 
as acommon street-walker and deli- 
vered to him for safe custody, to 
escape out of his custody, before 
ahe could be carried before a ma- 
gistrate, ii. 866, 8G7. 
For a conspiracy *' to indict for 
** a capital offence,'* was laid, 
** That the defendants did wick- 
edly and maliciously (omitting 
the word failsely) conspire to 
**; indict and cause to be indicted 
•* W. G. for a crime or offence. 
^* (omitting to specify what crime) 
*' liable by the laws of this king- 
** dom to be punisheclcapitally : 
** and that tbcy, according to the 
«< conspiracy ^ aforesaid between 
** tbem as aforesaid before had, 
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** did aflerwards fvlsel^, wickedly 
^ and maliciously indict him 
•• &c.** specifying; the very indict- 
ment itself; which appears to be 
for a capital- crime. This is a good 
indictment ; although the word 
*^ fiailsely'* is not adcUd to the first 
(jharge of the conspiring, nor the 
particular crime there specified, 
li. 900. And although it is not laid 
*' that the said W. G. wasaoquittttl 
" of it." ii. 908, 909. Note—The 
sentence was not the villanous jud|^- 
ment ; though the indictment con- 
cluded ** contra formam statu ti.** 
ibid, and 1027. It was a long 
imprisonment; pillory, twice ;< a 
fine ; and security, for good beha- 
viour, ii. 1027. 

On5£liz. c. 4. s. 31. for exercising 
the occupation of a tanner, not 
having served aif apprenticeship 
for seven years tlierein — is sufficient 
without specifying and averring 
the want of other qualifications 
allowed by subsequent statutes : 
for such other qualifications or ex- 
ceptions ought to be shewn by the' 
defendant, u. 1036, 1037. 

For where aq indictment is brought 
upon a statute which has general 
prohibitory words in it, it is suffi- 
cient to charge the ofifcnce general- 
ly, in the words of it : and if a sub- 
sequent statute, or even a clause of 
exception in the same statute, ex- 
cuses or excepts persops particu- 
larly circumstanced, out of the 
general words, such excuse or ex* 
ception must come by way of plea 
or evidence, ibid. 

Butwherethe wordsof a statute are 
descriptive of the nature of the 
otience, or the purview of the sta- 
tute, or are necessary to give a 
summary jurisdiction, the indict- 
ment must in such cases specify in 
its particular words, ii. 1037. 

For knowingly selling and delivering 
sixteen gallons of amber-beer as 
and for eighteen gallons, and re-i 
ceiving the price for eighteen gal- 
lons, with intent to deceive and 
defraud — judgment was arrested : 
for this is cot an ofiSoiceindictaUe^ 



Contaiaed in the 6ve Volumes. 



bat a civil injury to a private indi- 
vidual, owing to that private per- 
son*!) own carele&sncds ; a mere non- 
performance of contract, ii. 1127 
to 1130. V. infra, 1130. S. P. 
accord. 
Such nrivate unfair dealings (unat- 
tended with the circumstances of 
faUe tokens, or false weights and 
measures, or conspiracy) are not 
indict ible ; as delivering a less 
quantity for a greater, or selling 
an unsound horseas and for a »ouud 
one. ii. 1128. 
The true distinction is this. In all 
such impositions or deceits where 
coniinon prudence is sufficient to 
guard a persoii from suffering, the 
offence is not indictable, but the 
injured party is lefi to his civil 
remedy ; but where such methods 
are taken *.o cheat and deceive, 
as a pei-soa can not by o dinary 
care or prudence* be guar^led 
against (as fahe weights and nica- 
sures, or tal^e tokens,) there it is an 
offence indictab'^. ii. 1129,1130. 

In a criminal charge, there is no lati- 
tude of intendment to include 
more than is charged : the charge 
must be explicit enough to support 
itself, ii. 1127. . 

The court may use a discretion eitlier 
to quash an indictment on motion, 
for insufficiency, or to put the de- 
fendant to demur to it ; but after 
verdict, they arc ooliged to arrest 
judgment if they see the charge 
to be insufficient, ii, 1127, 1129. 

For selline and delivering three and 
a half bushels of oats as and for 
four bushels, knowingly and with 
intent to deceive, &c.— quashed 
on motion ; the point having been 
fully and solemnly settled id the 
last pieccding case. ii. 1130. V. 
supra, the lost case before this. 

For a nuisance in keeping a disor- 
derly house; and therein, for lucre 
and profit, unlawfully and wilfully 
causmgand procuring evil-disposed 
persons of ill name and fame and 
of dishonest conversation to fre- 
quent and come together in it ; 
and unlawfuU^r and wilfully per- 



mitting them to remain there^ 
fighting of cocks, boxing, playing 
at cudgels, and misbehaving them- 
selves — is a/ good itntictment. It 
was objected to, as being too ge- 
neral, ii. 1232, 1233. 
For coasprin;^, falsely and without 
any probable cause to charge a 
a man with having taken out of a 
bag (not ailed ging the taking to 
have been either felonious or 
unlawful) a quantity of human 
hair, &c. iii. 1320. 
1st. This is an indictable o^enoe* 

iii. 1321. 
2dly. The general sessions of tlie 
peace hate jurisdiction of it. ibid. 
A motion by the prosecutor, *• to 
** quash his own indictment,'* is 
by no means a motion of course. 
iii. 1469. See Costs. 
For converting his house into an 
hospital for taking in and deliver- 
ing lewd, idle and disorderly 
unmarried women; who, after 
their delivery, went away and 
deserted their children: whereby 
the children became chargeable 
to the parish. Quashed ; as being 
not indictable, iii. 1045, 1646. 
For selling, as two chaldron of coals, 
a quantity defective, by so much, 
(specifying how much,) of that 
quantity which a bushel ought by 
law to contain ; was quashed, oo 
motion: it ought to have charged 
expressly, *' that the defendant 
** sold by false measure.'' iii. 1097, 
1696. y. supra, 1130. 
Will not lie for a mere civil injury : 
an action for a trespass ought not 
to be converted into an indictment. 
It must api)ear upon the face of 
the indictment, '' that it was an 
" indictable offence:** such' an 
actual force must appear, as 
shews a breach of the peace; that 
which is merely implied by law, 
under the term vi et armis, not 
being sufficient of itself Hlone. If 
no such actual force appears upon 
the face of the indictment, it 
may be quashed on mo^on. 
iii. 1701 to 1703, a^in 1706, 
1707. and again iii. 17^1 to T733« 
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Tora forcible entry — ^will lie at com- 
mon law. iii. 1732. 
For selling by false weights— (and 
another, ** for selling coals by 
" false measure*' — )» The court 
refused it on motion, iii. 1841. 
^Hedging the offence to have been 
committed in the time of the late 
kingy and charging it to be against 
the peace of the now king* is fatal ; 
and the indictment is insufficient, 
iii. 1003. 
Against twelve defen<iants, on 1 J. 1. 
c 22. «• 5* quashed ; because seve- 
ral defendants were joined in one 
indictment, iv. 204G. 
On 1 Cr. 1 . Stat. 2. c. 5. s. 5. agunst 
a person encouraging and abetting, 
by shouting and uding expressions 
to incite, as principal m the second 
decree, iv. 2073to 2086. See Riot. 
Objections in arrest of judgment, 

made and over-ruled, iv. 2084, 

2085,2086. See Riot. 
1st. Not shewn that the judge was 

of the quorum, ibid. 
2dly. No issue joined, upon the 

record, ibid, 
ddly. Nou constift by whom the 

the justices were assigned, ibid, 
4thly. Three were indjcted: non 

constat what became oF two 

of them. ibid. 
For not repairing an ancient and 
common king^s high-way leading 
from the hamlet of R. in the 
parish of H. in the county of Mid- 
dlesex, towards and unto Brent- 
ford ; and charging " that a cer- 
** tain part of the said kin||f*s high- 
** way, situate in the pansh ofH. 
*' aforesaid in the said county of 
*' Middlesex, leading from R. 
** place-house in the said hamlet 
** of R. to Stroud-Gate in the 
** same hamlet, in the said parish 
** of H. containing, &c. was out of 
•• repair &c. &c." iv. 2090, 2091, 
2092. 
Ist. I^eading from a hamlet, is a 

sufficient description of its be- 
ginning, iv. 2092. 
idly. There is no inconsistency 
. between the first description. 



and the description of the part 
out of repair ; though R. Place- 
house and Stroud-Gate are both 
described as in the hamlet, but 
the high-way is (in the begin- 
ning of the indictment) de^ 
scribed as leading from the 
hamlet, ibid. 
For nuisances— -are not quashed on 
motion : the}' must be demurred 
to. iv. 2116. 
For not repairing a highway — may 
be brought against such part of a 
parish as lies m such a county; 
m case the whole parish happens 
to lie within two distinct counties 
iv.2W7 to 2512. See Hi^AiMyf. 
Against a particular division of a 
parish, for not repairing a high- 
way. V. 2700 to 2702. See High- 

INDUCTION. 
It is induction, not institution, that 
makes the avoidance under 21 H. 
8. c. 13.6.9, 10. with respect to 
lapse, iii. 1510.%ee Benefice, 

WFAKT 
Copyholder — admitted ; and a fine 

set— an^l the infant enjoy»— and 

continues to enjov, after he comes 

of age: he is liable to the lord's 

action for the fine. iii. 1717 to 

1720. 

Ist. Indebitatus assumpsit will lie, 
by the executor of the lord, aAer 
the infiint comes of age. iii. 1719. 

2dly. Peirhaps, before, ibid. 
Conveyance by lease and release by 

an infant, is only voidable, not 

absolutely void. iii. 1795 to 1809. 

1st. The privilege indulged to 
to an inftmt, to protect him 
from being injured, shall never 
be turned into anNofleusive 
weapon of fraud or injustice, 
iii. 1802. . 

2dly. Acts of an infant which do 
not touch his interest, but take 
efiect from an authority which 

. he is trusted to exercise, shall 

* bind him. ibid. 

3dly. So shall all acU wbidiba 
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ought to do, which he was iii 
any way, or through any means 
compellable to do ; though he; 
doth them without suit in law. 
iii. 1801, 1802. 
4thly. There are some acts, which 
he has, after fall age, election 
either to avoid, or to confirm. 
. iii. 1808. 

5th1y. He can not bring a dum 
fuit infra aetatem, till af^er his 
full age. ibid. 
6thly. A discussion of the true 
ground upon which an infant's 
deed is voidable only, and not 
• void : namely, whether -the 
solemnity of the instrument; 
' or the semblance of benefit to 
the infant, from the matter of 
the deed upon the face of it. iii. 
1804. 
7thly. • Leases by an infant, by 
deed, upon which no rent is 
reserved, are voidable only, not 
void. iii. 1806. 
8thly. A surrender by an infiint, 
by deed, is only voidable: it 
has never been directly adjudged 
to be void. Yet it is possible, 
that a csise may happen, where 
it would l>e more beneficial to 
the infunt *• that the deed should 
** be considered as void." iii. 
1807. 
INFERIOR COURTS. 
Proviso of 21 J. 1. c. 23. viz. s. 6. 
That that act (made to prevent 
removal of suits) shall only extend 
to such as have an utter barrister 
forjudge or deputy, and who shall 
be actually uresent at the trial, i. 
516. See Procedendo^ Statutes, 
They may set aside regular interior 
cutory Judgments, in order to let 
in a trial of the merits : but can 
not set aside verdicts, except for 
irregularity ; (not upon the me- 
rits.) i. 571, 572. 

INFORMATION 

For a challenge, was denied to the 

first sender of it, (though the other 

accepted it, and even proposed to 

fi^t with pi^ols:) and he was 



left to his ordinary remedy, by ac- 
tion, or indictment, i. 810. 
For a challenge — A rule •• to shew 
*• cause** Was gmnted, upon pro- 
ducing ohly copies of the letters 
containing it ; but such copies 
must be sufficiently verified; i. 402. 
This extraordinary assistance shall 
not be given to cheats and gam- 
blers, against other cheats a^d 
gamblers (who have fallen out to- 
gether :] but the court will leave 
them to their ordinary remedy* i. 
548. 
A gainst justices of peace, for refusing 
tograat a licence to an inn-keeper^ 
under 20 G. 2. c. 31. was denied, 
i. 556 to 505. V. infra, p. 053, 054, ' 
and p. 1317, 1318. 
1st. The justices acting for the di« 
vision have the sole discretion, 
without anv appeal from their 
judgment, ibid. 
2d. But if they abuse this trust, 
by exercising this absolute dis- 
cretion, with partiality, malice, 
or corruption ; and this be clear 
and apparent : they are liable to 
prosecution bylndictment or in- 
formation, (possibly to an ac- 
tion.) ibid. 
3d. Not for an error in judgment, 
if their heart and intentio be 
pure. i. 503. 
Against a justice of peace, upon a 
charge of his refusing to grant a 
licence to sell ale, unless the man 
would first pay him a collateral and 
disputed debt ; and then convict* 
ing him for selling ale unlicensed, 
without any previous summotis 
was denied upon the merits (as the 
facts came out.) ii. 653, 654. Bilt 
1st. Thejustices have no authority 
to annex such conditions, ibid. 
V. supra 556 to 565, infra, 1345. 
2dly. The complainant ought to 
alledge his own innocence ; to 
intitle him to make this applica- 
tion against the justice, if. 654* 
A frivolous complaint being made 
the ground of an application for 
an information (agamst a justice 
of peace,) the attorney , as wdl as 
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. the original cpmplainer, w«g made 
liable to the costs, (the rule being 
dikchiini^ with costs ;) he notonlV 
having join«d in the affidavit, an<i 
thereby appearing as co-prosecu- 
tor: but having also declared 
** that if it should cost himself 
*' 1001. he would lay thejustice hy 
" tha^ heels." ii. 654. 
i^ criminal complaint against a jus- 
tice of peace shall not be atteuded 
to nor entered upon, till the maker 
of it shall have discontinued his 
civil action already brought for the 
same injury, ii. 720 to 723. See 
Election. 
Against a justice of peace, for a mis- 
demeanor in his office— 
1st. If the justice had acted irregu- 
larly, (yet without any bad, op- 
pressive, or injurious intention,) 
he shall not receive costs : al- 
though the complaint against 
him be ill-grounded, miRrepre- 
sented, or even partly false : for 
though such a complainant 
desen'es to be punished m oobts, 
yet the justice ought not to re- 
ceive them. if. 722. 
Sd. But the rule against the jus- 
tice shall be discharged, without 
.costs, ibid, 
j^gainst several persons for publicly 
singing in the high street before a 
tradesman's door two libellous 
aongs, one grossly reflecting upon 
his daughter, the other upon his 
son ; mik intent to molest and dis. 
credit him and his said children, 
and to destroy his domestic peace 
SLod happiness in his femily, &c. 
Two of these defendants were con- 
Ticted upon the fourth count : and 
there was a general judgment 
against them, upon this whole 
. count. On motion in arrest of judg- 
n>ent« 

1st Objection. That an information 
or indictment will not lie, for 
publihbing two distinct libels 
vpon two distinct persons ; any 
more than for an assault upon 
two : because they are distinct 
affimcest a»d may require diffrr- 
ent punishments ; and can not 



therefore he jcHsed ia one indkrt* 
ment or iofonnatioo. ii. 96S, 984. 
But resolved, liit. That the whole 
qf this charge is one single of- 
fence : tlie gist of it is singing 
the»e scand^ous songs, with the 
intent charged^ 2dly. That the 
case of Rex v, Clendon, *^ that 
** an iudictmeitt will not lie, /or 
^* an assault upon two,'* is u(k 
law. ii, 9S4. 
2d Objection. Seveml diranct de- 
fendants chargpl with several 
^d distiuct oneacea, oaonot be 
joined together in one inform^-' 
tioii or indictment : because the 
offence of one is not the oflrnce 
of the other, ii. 9^. 
But resolved^ that this was an entire 
joint offence, committed by both ; 
and not like the case of perjury, 
which is a separate offence in each, 
ii. 085. 
3d Objection. That this is an entire 
general judgment upon the whole 
fourth count : whereas tlie latter 
of the two songs is not at all libel- 
lous, ii. 958. 
But resolved— Ist That the latter> 
song is libellous and de&matoiy ; 
2dly. If it was not, yet upon an 
information or indictment, it would 
ouly go towards lessening the pu- 
nishment ; but would not be a 
sufficient reason for arresting the 
jgidgment. ii.985. 
Against a justice of peace acting 
honestly and candidly and without 
lit intention, shall not be granted, 
even where he has acted illegally : 
but the party complaining shall be 
left to his ordinary remedy, ii. 1 162. 
And if he be complained of with* 
out sufficient ground, be shall 
have his costs, ibid. 
A joint information against several 
defendants cannot, issue upon dis- 
tinct rules for pne or more infor- 
mation or informations against 
each. iii. 1271. 
Prosecutor shall pey costs, for not 

going on to trial, iii. 1305. 
Ag<anst justices of pea^for refusing 
to grant licences to publicaoA— 
1st. Shall not be granted, for theit 
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mere refiisiog; because they 
have a discretion to ^rant of re- 
fuse, as they shall see to be right 
and proper, iii. 1317, 1318. But 
2dly. Shall be panted, wiiere such 
refusal arises from a corrupt 
motive; as, *' because the per- 
*' sons applying for licences 
*' would not give their votes for 
" members of parliament, as 
•' the justices would have had 
" them.** ibid. V. supra, p. 501 
to 5(35 ; and p. 653, 654. 
For a conspiracy and confederacy in a 
transaction, contra bonos mores, an 
information undoubtedly lies. iii. 
1434 to 1440. And 
This court is the custos morum of 
the people : and htis the super- 
intendeiicy of oifences contra bonos 
mores : if you except such oflTeiices 
of the incontinent kind, as are 
appropriated to the ecclesiastical 
courts, iii. 1438, 1439. 
The court will never grant an infor- 
mation upon the application of 
the attorney general, in cases pro- 
secuted by the crown, iii. 1565. 
See Practice f and V. infra, accord. 
Criminal informations differ very 
widely from informations in nature 
of quo warranto ; and depend upon 
different principles, laws, and rea- 
sons, iii. 1615, 1616. 
For o^itructing divine ser\ice in the 
church, and insulting the rector ; 
(who was a favourer of the metho- 
dists. iii. 1683, 1684. 
1st. The rule was discharged with 
costs, because the truth was sup- 
pressed, ibid. 
2diy. A licence from the bishop 
" to preach," will, in strictness 
(though not always in practice,) 
authoiise the person to preach in 
that particular bishop's diocese 
only ; and not in any other dio- 
cese, ibid. 
3dly. Methodists have a right to 
the protection of the court, if 
disturbed in their decent and 
quiet devotions : so have dissen- 
ters, ibid. 
Granted against two justices of peace 
for a borough, for refttsing to grant 

VOL.V. 



a licence to sell ale, from a motivef 
of resentment* iii. 1716. V. ante, 
556 to 565. 

The court wilt not grant an infor- 
mation for a misdemeanor, upon 
a motion made by the attorney- 
general on behalf of the crown; 
because, if the attorney-general 
thinks that it ought to be granted, 
he may grant it himself, iv. 2690. 
V. supra (under pa. 1565. See 
Practice, 

Granted against a parish-officer (over- 
seer,) for procuring a pauper^man 
of another parish to marry a pau- 
per-woman of his own parish, 
with child of a bastard; in order 
to get the bastard settled in that 
other parish, iv. S106. 

For attempting to bribe a privy- 
counsellor to procure a reversion- 
ary patent of an ojffice grantable 
by the king, under the great seal. 
iv. 2494 to 2501. See Bribery. 

For a misdemeanour — was amended, 
the day before trial, by a single 

' judge at chambers, on hearing 
both sides, but without consent on 
the part of the defendant : and 
this was holden to be allowable 
and regular. The amendment 
was by striking out the word 
" purport,*' wherever it occurred, 
and inserting instead of it the word 
•* tenor.'* iv. 2529 to 2533, and 
2566 to 2573. 

Foi niisderacanors-^uitjy be exhibi- 
ted by the king's solicitor-general, 
during the vacancy of the office 
of attorney-general, iv. 2555, 
2556. 2575 to 2577. and that 
without suggesting such vacancy. 

INFORMATION in Nature of QUO 
WARRANTO. 

For holding a court of record^ with 
in a charter-}>orough and presid- 
ing therein, in the absence of the 
bailiffs (to whom the right of hold- 
ing it is given by the cnarter ;) he 
notbein^oneof the bailiffs : which 
information was brought by the 
protonotary and clerk of the crown 
of the great session for Denbigh, 
at the relation of J. M. esq* ** w> 

Bb 
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** cording to the form of the sta- 
«' tute." The defendant denies 
the fact; and then discUums. 
Judgement is given against him: 
Ist Of ouster; 2dly. That the 
^ relator do recover his costs, accord- 
ing to the ibrm of the statute. On 
which judgment^ error was 
brought. 

lit* Ttusisno charge of usurping 
the office of baUitf. i. 407, 408, 
400. 
8d* The act of 9 Ann. x:. 20. % 4» 
6. does not extend to the ex- 
orcise of such offices in corpora- 
tions, as do not relate to riehts 
of freedom : it is confined to 
corporate offices, and rights to 
freedom or other corporate rights, 
ibid. 
9d. It never intended to give costs, 
in such cases as the present ; not 
being a corporate fimnchiae, nor 
affecting corporate rights, ibid. 
4th. Yet a common law informa- 
tiofi in nature of quo warranto 
will Ue^ for usurping it without 
authority, ibid. 
5th. The common law judgment, 
** of ouster," was affirmed : the 
statute-judgment ** that the re- 
** later recover his costs," was 
reversed, i. 409. 
Shall not be granted, after a great 
length of quiet and unimpeached 
possession of the persons under 
whom the defendant claims. (The 
present case was 29 years.) For, 
though there be no statute nor even 
fixed rule of limitation, yet the 
court ought to exercise a discre- 
tion, after a great length of time. 
1. 433, 434. V. infra 1962, 1963. 
2d24. 
Four informations were consolidated 
into one, upon 9 Ann. c. 20. s. 4. 
which permits such leave of the 
court, where the se\-eral rights can 
be properly determined in one in- 
formation, i. 573. 
The prosecutor shall pay costs, where 
he makes a groundless and frivo- 
lous application, knowing it to be 
so. ii. 786. See CmU, 
Will nojt lie-against » wbate aorpora- 



tion (as a body,) at the relation of 
a private person, in the naaeof 
the clerk of the crown, though 
leave be asked of. the court : for 
such an information is not within 
9 Ann. c. 20. s. 4% A corporation 
usurpin^^ upon the crown must be 
complained of by the attorney ge- 
neral, on behalf of the crown, ii. 
909. 
Shall be granted, where the right t« 
doubtful and disputed, in oraer to 
try it ; unlets theie has been such , 
an acquiesoenee at ought to pre- 
vent it. iii. 1480, 1487. . 
No certainsrule is fixed for such ac* 
quiescence : it may be varied by 
circumstances, ibid. V. infra. 
The hue is not drawn and fixed, 
where the rightsof electors can be 
gone into at all, or bow fin* they 
can be gone into, on trial of the 
rights of persons elected by thcuu 
iii. 1487. 
The crown may take whst iMoes it 
thinks proper, in order to shew au 
usurpation of the franchise, ibid. 
The steward of West Loe was elected 
a capital burgess : and, for a cen- 
tury past, the stewards of tint cor- 
poration have been capital burgess- 
es. The court refused to grant an 
information against him, for acting 
as a capital burgess ; and did not 
see any reason why these two offi- 
ces should be incompatible, iii. 
1615, 1616. 
Will lie, for holding a court4eet iii. 

1820,1821. 
For holding a fair or market — 

1st. The king^s attorney general 
may file one, for usurping this 
franchise upon the crown, iii. 1812 
to 1823. 
2dly . But «* whether the king*s co- 
'* roner and attorney could have 
" done it before 4, 5 W. & M. c. 
** 18, and 9 Ann. c 20, or can 
" now do it by leave of the 
** court,'* is a question that has 
been greatly litigated, bat never 
settled; and was now leftun* 
settled, ibid, 
ddly. On the pietent appboiiMa 
hf9kfmmH f9m»f il waa Rot 
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Becessafy to deteni|ine *^ whe- 
*^ ther it could be ^nted upon 
** a private person*!! applica- 
** tioiii" because the usurpa- 
tion was not sufficiently shewn, 
iii. 1821. 
4thly. Such an information will not 
lie, for merely encouraging and 
promoting the holding a lair or 
market, iii. 1816 to 1819. 
Shall not be granted, nor even a 
rule to shew cause, after twenty 
years quiet unimpeached posses- 
sion, of a corporate franchise. 
1902, 19(i3. But within twenty 
years, every case must stand upon 
its own paiticiilar circumstances: 
of which length of time may be 
one amongst others, ibid. And if 
they are very strong in favour of the 
possession, and against the appli- 
cation, the rule to shew cause may 
be discharged with costs, iv. 1905. 
The aljove limitation was confirmed. 
The discretion of the court is to be 
guided by the circumstances: 
length of time is one of them. iv. 
2022 to 2024. 2121. But the 
length of time (six years and one 
half) was not taken into considera- 
tioB in Richard Wardroper^ <*ase ; 
because his title to the franchise 
was clear, iv. 2024,2025. 
It is contrary to the trust reposed in 
the court by 9 Ann, c, 20. (which 
was intended for speeding prose- 
cutions, and to quicken the re- 
moval of usurpei-s,) to give le:ivc 
to private informers to make use 
of the king's name and suit, to call 
, the validity of a franchise in ques- 
tion ; when such private persons 
apply it under very unfavourable 
circumstances, iv. 2123, 2124. 
The previous conduct of such pri- 
vate relators ; their motives and 
views; and the consequences to 
the corporation and to tho^e who 
may hold rights dependent upon 
the validity of the right attacked ; 
may be a good ground of refusing 
to grant an information, ibid. 
If the defendant fails in the titl6 he 
has set up, judgment must be for the 
crovm. He tttilt thew a eompkMft 



title dgainst the erc>wii, at first ; 
and can not depart from the title 
he has set up, after it hlu been 
found against him : nor can he 
piestd several pleas. If any x>ne 
material issue is found for the 
crown, the crown must have judg- 
ment : but the king has no neces- 
sity to traverse any thing more 
than the title set up by the defen- 
dant ; nor shall the defendant have 
a repleader, after a verdict ibund 
against him. iv. 2145 to 2147. 

But if before trial he discoters ^at 
he has pitched upon the weaker of 
two defences wliich he had, he 
shall have liberty, upon proper 
terms, to quit it and insist on the 
stronger ; viz. to withdraw his plea 
and plead de novo, on ps^ment 
of costs, pleading soon, and taking 
short notice of trial, and the pro- 
secutor's having liberty to reply 
de novo. iv. 2148. 

One bailiff alone can not do corpo- 
rate acts ; if the charter directs two. 
iv. 2243. See Corporation. 

Can not be quash^ on motion, 
though both parties consent : but 
the court will discharge the recog- 
nizance, if both sides desire and 
consent to it. iv. 2297. 

Shall not be grairted, after 20 years 
quiet possession, v. 2524. V. supra, 
iv. 1962, 1963. 

The day of making the rule abso- 
lute for an information, is the 
period of the limitation of tlie 20 
years, ibid. 

A charter constitutes a rhayor and 
eleven chief burgesses : and di- 
rects the mode of electing a may- 
oMhus — ** Quod major et un- 
" decim capital ium burgensium 
** pro tempore existen', vel major 
** pars eoruni, should meet annu- 
" ally on St. Matthew's day, &c. 
" and continue together quousque 
" Ipsi vel eorum major pars ibid- 
" em ad tunc assemblat* eligerent 
" et nominaverint unum niajor- 
*' em, de semetipsis, pro anno se- 
" quen'." John Leigh was elect- 
ed mayor, at a meeting of only four 
cbief burgCMes, namely tbe thiii 
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mayor and three other chief bur- 
gesses ; at which time the whole 
namber of subsisting burgesses 
waveleren. During the mayoral- 
ty of John. Leigh, so elected. 
Grimes was chosen a chief burgess, 
without notice to the electors ; 
none of whom resided within the 
boroueh. An information was 
brought against Leigh, for acting 
as mayor ; and judgment against 
him. The present information was 
brought against Grimes, for acting 
as chief burgess : and a special 
verdict found all the above fact». 
Resolved unanimously, 
1st. It was not necessary to sum- 
mon Grimes's electors, who did 
not reside within the borough. 
V. 2601. 
2dly. The verdict and judgment 
against Leigh, the mayor, under 
wnom Grimes was elected chief 
burgess, >8 admissible evidence 
upon this information against 
Grimes ; but not conclusive, 
ibid. 
3dly. Upon .the construction of 
this charter, thus directing the 
mode of electing a mayor, the 
meeting ought to consist of a 
majority of the whole number of 
subsisting chief burgesses : con- 
sequently, licigh's election at a 
meeting of a minor part of the 
eleven subsisting burgesses, was 
not pursuant to the directions 
of the charter, ibid. 

INFORMATION QUI TAM, &c. 

For exercising a trade, contrary to 5 
Eliz. c. 4. not having served an 
apprenticeship, 

1. Being laid at a parish, is no rea- 
son to quash it on motion, i. 36(1, 
367. 

2. Qu. Whether that extends to 
villages, (as well as to cities, mar- 
ket-towns, and towns corporate.) 
i. 366, 367. 

3. It needs not be averred that 
the defendant did not then (at 
the time of the making of the 
act) exercise the trade, i. 367. 

I&forinaiioQ does not lie, where the 



jurisdic^on is given to a mayor in 
sessions ; as 6n IJ. 1. c. 22. (about 
cutting of leather :1 the proceeding 
must be in the ordinary way, i. e. 
by indictment, i. 389, 390. 

A common informer is not intitled to 
the same discretionary indulgence 
of the court, as a party really injur- 
ed, suing for justice and repara- 
tion.!. 402. See Practice. 

The informer can not compound, but 
by consent of the court : (by 18 
Eliz. C.5. 8. 3, 4,) iv. 1929. 

On leave given to compound, the 
kind's moiety was ordered to be 
paiainto the hands of the master 
of the Crown-office, for the use of 
i\ve crown, ibid. 

INGROSSING— 
Sees & 6 Edw. 6. c. 14. s. 3. for the 
oifence ; and s. 4. for the puuidi- 
ment of it. 

INQUISITION—See Coroner. 

If the coroner omits to take anin- 
qubition upon an untimely death, 
it may be done by justices of gaol- 
delivery, oyer and terminer, or of 
the peace, i. 18, 19. 

But it must be done publicly and 
openly, ibid. 

For, if it be found secretly and pri- 
vately, it shall be quashed, i. 19. 

Of instruction : of intitling. L 147. 
See Evidence. 

INNS AND INN-KEEPERS. See 

Detainer y Distress. 
Is not (quatenus inn-keeper,) witliia 

the bankrupt-laws. iv. 2067 to 

2009. 

INSOLVENT DEBTORS. See 
Debtors. 

INSPECTION 

Of a person confined in a mad-house, 
was ordered to be had by pioper 
persons, previous to granting a 
nabeas corpus, ii. 1115. 

Of corporation-books, &c.— 4§ee 
Books (of Corporations, Sfc.) 

INSTITOnON AND INDOCTION. 
See B€nefi€i, Ififst^ 
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INSTALMENTS. 

DDnds conditioned for payment of 
money by instalments, are within 
4, 5 Ann. c. KJ. s. 13. iii. 1370 to 
1375. See Practice (Payment of 
Money into Court.) 

Bonds conditioned for pajnnent of a 
gross sum ; and a subsequent 
agreement to take it by instalments, 
ibid. And V. ut supra. 

INSURANCE. SeePo/icy. 
Double — 

Ist. As between the insurers and 
insured, upon the principles of 
commutative justice, there is 
no reason why the insurers 
should not pay the whole, even 
upon a double insurance ; they 
having recei\ed a premium for 
the whole risque, i. 492. 

Sdly. But, before the introduction 
of wagering policies, it was set- 
tled (upOii principles of con- 
venience,) " That a person iii- 
** Furcd more than once should 
*' receive but one single satis- 
** faction;" and that the several 
insurers should ** all contribute 
•* pro rata." ibid. 

Sdly, And it is exactly the same 
thin^, whether a person makes 
both insurances in his own 
name, or uses the names of 
others for his own benefit. ii)id. 

4thly. The act of lOT;. 2. c. ;i7. 
expressly prohibits re-assuring : 
unless the assurer hhall become 
insolvent, or a bankiupt, or die : 
and directs that, even then, *' it 
" shall be expressed in the 
" ])or:cv, to be a re-assurance." 
i. 4U2, 403. 

^thly. The idea of a double insu- 
rance' is, where the same person 
is to receive double satisfaction 
for the same loss, by reason of 
his having made two insurances 
upon the same thinj^. i. 493, 
494,495. 

6thly. But various persons may 
insure various interests, on the 
same thing; and each, to the 
vhok yalue ; '{as, tne master, 



for wages; the owner, for 
freight ; one person, for goods ; 
another for bottomree, &c.) 
And this is not within the ided 
or reason of a double insurance, 
ibid. 
7thly. If one person insures the 
whole with one set of insurers ; 
and another person, with ano- 
ther set ; and the first set are 
bound to pay the whole to their 
insured ; they have a right to 
stand in his place, for a contri- 
bution (if they can get it) to be 
paid by the otner set of insurei-s 
to them, i.495. 
A society agreed mutually to insure 
the ships of each other: and that 
when any of the ships wherein' any 
of the members had propert}', 
should be lost, the rest should con- 
tribute to such loss. But every 
member was obliged to prove a 
property of 5001. in a ship : and if 
lie would cease to be a member, 
to i^ive six months notice. The 
plaintiff had the requisite pro- 
perty in a ship ; became a mem- 
ber; and the ship was lost: but 
he had parted with his interest in 
the ship, before the loss happened ; 
having agreed with the purchaser 
of it, " to pay 5001. if a loss hap- 
'* pened within three months," He 
had not gJvcn notice of ceasing to 
be a member. The court gave 
judgment for the plaintiff: hold- 
ing, '* that he continued inte- 
•• rested in the ship, quoad this 
*' loss." iii. 1513. 
The husband of a ship has no autho- 
rity to insure it; without parti- 
cular directions, v. 2729, 2730. 

INTENTION OF THE PARTIES. 

Ought to prevail, both in deeds and 
devises, unless contrary to law. i, 
2:33. 272, 273, 285, 286. See Con^ 
siructiony Deed, Detfhe. 

INTEREST. 

Where tire sum recovered shall carry 
interest ; and from what time ; and 
It) what time. it. 1081 to 1089. 
See €ramtfr j"* 



Table of the priacipal Matters 



1a cases where a new action may be 
' brought, and a natisfactiou obtain- 
^d thereupon, for duties or de- 
luaudA arisen since the coinuience- 
ment of the depending suit, that 
duty or dema id shall not be in- 
cluded ill the judgment on the 
former action : and there, the 
damages shall be assessed only 
up to the time of the wrong com- 
plained of. But where the interest 
is an accessary to the principal, 
and the plaintiff can not bring a 
new action for any interest grown 
due between the commencement 
of the action and the judgment in 
it, it shall be included, li. 1086, 
1087. See Gamitig. 
In the East Indies, the allowed 
interest is nine per cent. A bond 
was given there, where both par- 
ties then resided, conditioned, for 
payment with that interest. An 
action was brought upon it here : 
and verdict for the plaintifi. The 
defendant afiected very great 
delay, ia various methods ; parti • 
cularly, by bringing a writ of error 
in the Exchequer-chamber, and 
also in the manner of proceeding 
upon it. It is both law and jus- 
tice, that the plaintiif should re- 
cover the sum lent, together with 
Indian interest up to the time of 
figning the judgment") but with 
only the legal interest of this 
country, upon the accumulated 
sum lic^uidated and ascertained 
by the judgment, from the time 
of signing the judgment till actual 
payment of the money : for that is 
the real damage which t^e plain- 
tiff baa sustained by the delay of 
the execution and the detention 
of his debt ii. 1096 to 1099. 
Ist. He may either bring an action 
of debt on the judgment, and 
have damages pro detentioue 
debiti. iiu 1096. 
2dly. Or he is intitled to a satis- 
faction of this damage, under 
13 C. 2. Stat 2. c. 2. (s. 8,9, 
10.) which obliges the pMiintiff 
i» error to gir^ security as well 
lor damages as costs, i^d* 



3dly. And there are four courts, 
to which writs 0|f error may be 
made returnable ; vt2. the Hoiue 
of Lords ; the court before the 
lord chancellor, treasurer and 
judges (under 31 E, 3.) the 
Excnequer-chambery before the 
. judges of C. B. and barons 
(under 27 Eliz. c. 8.) and this 
court of King*8 Bench, ibid. 
1st. The lords give costs ac- 
cording to their discretion, 
ii. 1097- 
2d. In the 2d — ^It is done by the 
lord chancellor or lord keeper, 
personally : and ihe practice 
IS, to give interest from the 
day of signing the judgment 
to tl\^ day of affirming it there; 
computed according to the 
current rate of uiterest, not 
according to the strictly legal 
rate. ibid. j 

. 3d. In the 3d (the Esche^uer- 
Chamber) the officer s^es 
it, unless there be particular 
directions given by the court: 
and he, in taxing the costs, 
allows double the money out 
of pocket or thereabouts, but 
no interest, ibid. 
4th. In this court, the officer 
taxes these costs of affirmance, 
somewhat more liberally than 
other costs ; but has never any 
regard to interest, nor allows 
it as of course : but the court 
themselves have sometimes 
ordered interest to be com- 
puted on the sum liquidated 
by the judgment below, ibid. 
If 51. per cent be reserved on a 
mortj;age, with condition '* to 
" accept four, if punctually paid;" 
the debtor shall not have relief in 
Chancery, af^er tlie day of payment 
is elapsed: otherwise, if 4L per 
cent.be reserved,witban agreement 
** that if it be not punctually 
'* paid at the day, the nu>rtgagee 
" shall pay five." The former is 
a condition not performed: the 
latter is considered as a penalty 
added. iiL 1373 to 1375. 
On a writ of eoror brought ia the 
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Exchefjuer-chamber, upon ajudg- 
ment in this court, and an afiir* 
inance of tlie judgment and a 
scire facias against the bail in error, 
they used all methods of delay; 
so that the interest of the sum 
• recovered exceeded the ordinary 
'Costs : the court ordered the mas- 
ter to allow interest from the time 
of the affirmaace. iv. 2128. V. 
supra, (under pa. 1097.) 

IRELAND. 

Trial by a jury of the next English 
county, u. 859. See Trial, Ber- 
wick, 

Importatiou from Irelaud into this 
kingdom, ii. 1175, 1176. See 
Statutes , Conviction. - . /TiTo 



in the sense endeavoura^ to be 
put upon it ; and explained in 
its true sense, iii. 1447. 
The possession of one joint-tenant is 
the possession of the other, so fkr 
as to prevent the statute of limi- 
tations : which can not run against 
a man, but ^vhere be is attually 
seised or ousted. One tenant in 
common can not disseise another 
by bare perception of profits only : 
it must be done by acl4al disseisiOi 
Perception of profits does not 
amount to an expulsion, iv. %Q04 to 
2t)08w 



JUDGES OF B. R. 

At what respective times the present 
four were sworn in. i. 1, 2. 
'T'vA^^^''**^ ^^^ .^^. 1440, 1441. 
{ ' '\Mnly three during Michaelmas t€nn 
Immateiial— See Repleader. V^^ji^^^ 1763,4 G. 3. in. 1441, 1450. 
Joined by the party tenderiii^C^ Yates appointed, iii. 1451. 

vIe« ** £t predictus the defendant Denison resigned : Aston succeeded 



ISSUE— 



•* similiter,'* instead of " et pre- 
" dictusthe plaiutiil similiter,** — 
IS not a sufficient objection in ar- 
rest of judgment, iii. 1798, 1794. 

Joined on identity of person, iii. 
1810,1811. tie^ Identity. 

Needs not to be joined upon the re- 
cord, upon proceedings of oyer 
and terminer, or gaol -delivery, iv. 
2085, 208G. 

JOINT-TENANTS. 
A joint-tenai>t can not make a %ivill 

of what he liokls in jointure, iii. 

149G, 1497. 

1st. Such will 14 void, but at com- 
mon law, and on the statute 
of wills (;M,35 H. 8. c. 5. s. 4.) 
ibid. 

2dly. The jointure can not be 
severed by a will ; as it may bo 
by a feoffment to uses. iii. 1497. 

5dly. isuch a will made during 
the iointure can not become a 
good one, by tlie devisor*s after- 
waids happening to sur\ive all 
his joint-companions ; unless it 
be re-^Miblished or renewed by 
some confirmatory act. iii. 1497. 

4thly. Perkins. 96. b. TiUe, «' De- 
** vis^s^" seclioa 500» denied. 
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him. iii. 1047. 

JUDGES ORDERS. 

In vacation, a judge at chambers 
may make an order, " that tbe 
defendant shall plead such a 
plea as he will stand by.'' ii. 782. 

^* Pleading issuably*' means plead- 
ing such an issue a^ the plaintiff 
might go to trial upon. ii. 782. 

May be appealed from, to the court ; 
but arc valid, if acquiesced in. If 
it becomes necessary to inforce a 
judge^s order by attachment, thaie 
must then indeed be a previous 
motion *' to make it a rule of 
*' couit.** iv. 2509 to 2574. See 
Amendment, Infonnation. 

JIDGMENT 

May be entered up nunc pro tune, vtt 

the discretion of the court. L 148 

and '220. 
As in case of a non-suit. See iVoK-Mitf. 
In ejectment, where one defendant 

dies between issue and ti'mL See 

Ejectment. 
Interlocutory, may be set aside by 

aj4 inferior court» in two e^es ; viz. 

Tit. For irregularity, i. §71» ^72. 

2dly. To let inainid of theiDenti; 
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«ven though the judgment be 
regular, i. 572. 
Final — interlocutory — 
On the crown-side — 

Ist. The judgment signed in the 
office is only interlocutory ; and 
the award '* quod capiatur" is 
only to bring- the defendant in : 
but is not itself the final judg- 
ment, ii. 801. 
2d. The»eibre a motion in arrest 
of judgment may be made (on 
the crown side) at any time be- 
fore sen.ence pronounced, ibid. 
Villaiuous — What it is ; and when to 

be awarded, ii. 990. 
For the plaintiff, on one < ount or on 
one plea ; and against him on ano- 
ther : in what manner costs are to 
be taxed, ii. 75a to 750, and 1232. 
See Pleading. 
Upon a warrant of attorney given to 
a feme sole, who afterwards mar- 
ries — How to be entered up. iii. 
1471. See Baron and Feme, 
To what day a judgment shall relate, 
iii. 159G, 1597. See Common Reco^ 
very. 
Shall not be lightly arrested, after a 
verdict, iii. 1725, 1729. 
Ist. The court will not intend any 
thing, to overturn a judgment, 
iii. 1728. 
2d. They will, after verdict, over- 
rule an objection, which they 
would have listened to upon de- 
murrer, ibid. See Bailiff. 
In Ireland — amendable here in En- 
gland, iv. 2157. 
De bonis propriis. ibid. See Covenant^ 

Executors^ Leases. 
Was entered up, for the defendant ; 
as of the tenn when it was pro- 
nounced ; at which time he was 
alive, but is since dead. iv. 2277. 
Of ouster against a mayor, by default, 
set aside ; and corpoi-ators let in 
to defend his right .upon which 
theirs depended,) at their own ex- 
pence, iv. 2279. See Corporation. 
Entered up by an attorney's clerk, 
who used the name of a regular 
attorney but without his knowledge 
6r consent— -was set aside, v. 2c^. 
Against au execator^ de bonis pro- 



pnis, is amendable, v. 2730, 2731. 
See Amendment. 

JURISDICTION. 

The want of it, is a reason for quashing 
an information upon motion, i. 38S 
to391. 

Consent can not give it to a court 
which hasitnot. ii. 746. 

Of the court of King^s Bench is not 
taken away, unless by express 
words, ii. 1042. See Certiorari. 

Ancient demesne — See Ancient De- 
mesne. 

Of justices of peace — See Justices of 
Peace. 

Inferior ones must shew tlrnt they 
have jurisdiction, iv. 2244. See 
Certiorari. 

JURORS, JURY— 

Special — Fined 201. apiece, for neg. 
lecting to attend a tnal at bar. i. 
274. But the fines were afterwards 
taken off, at the desire of those who 
did attend, i. 274. 

Are the strict and proper judges of 
cases depending entirely on cir- 
cumstances ; as damages for crimi- 
nal conversation, i. 009. See Ver* 
diet. 

So, where the evidence is nearly in 
equilibrio. i. 3^13, 394, 397. See 
Verdict, Practice. 

But a verdict against evidence, or 
against greatly preponderating 
evidence, mav be set aside, ibid. 
S'ee Verdict^ Practice. 

Trials by jury — 

Could not now subsist (in civil 
causes) without a power some- 
where to grant new trials, i. 393. 
See Practice. 

May be challenged, if he is under 
the smallest <legree of interest, in- 
fluence, or bias. iii. 1850 to 1859. 

JUSTICES OF PEACE. 
A justice of peace was appointed over- 
seer. The sessions, upon his ap- 
peal, discharge the orcler which ap- 
points him so : it appearing unto 
them ** that he had for some years 
** been, and was at the time of the 
*^ nonunatioD, and also at the time 
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•* of malcing the order of sessions, 
^* an acting justice of peace for the 
** said county, residing within the 
** said parish, and a substantial 
** house-keeper there ; and also a 
** lieutenant of marines in his 
** majesty's service upon half pay: 
** and that there are other sufficient 
** householders within the said pa- 
** rish, for the doing such office :" 
they therefore vacate the order 
which appointed him overseer ; so 
. far as it relates to him. And this 
<jourt confirmed their order ; and 
quashed that of the two justices 
which appointed him. 
1st. The sessions have a right of 
judgmg, upon appeal, with the 
same latitude of discretion, as 
the two justices had. i. 246, 247. 
2dly. The court will extend every 
thing in favour of the justices, 
upon their orders, ibid. 
3dly. They have no need to give 
any reason, ibid. And if not, 
shall be presumed to have acted 
on proper grounds, ibid. 
4thlv. If they give bad reasons, 
which contain their whole rea- 
sons, and manifestly conclude 
against them, their orders will 
be bad. ibid. 
Sthly. But if they give only an im- 
perfect reason, or an inconclu- 
sive one ; (hut not a repugnant 
one, or such as the court are ob- 
liged to judge to be their whole 
reason, and a bad one ;) the 
court ought to presume their 
order toberii^ht. i. 210,247. 
6thly. Qu. whether the offices of 
justice of peace, and of overseer 
in his own parish, are compati- 
ble, ibid. 
7thly. Qu. wheHier an overseer 
can appoint a deputy, ibid. 
Refusing to grant licences to keep 
inns, or to sell ale. i. 556 to 564, 
and 653. ^ee Licence ^ Information. 
]y(akinga warrant of distress upon a. 
poor-rate — 

1st. No action of trespass will lie 
against the justices, though the 
rate and assessment be bad : if it 



has never been appealed from. i. 

581,587. 
2dly. Nor upon the warrant, not 

being void so as tp make it a 

trespass ab initio, ibid. 
3dly. And the justices can not be 

trespassers, by what the officers 

after^-ards do. i. 587. 
Committing both husband and wife, 
parish-poor, returning to the pa- 
rish firom whence they had been 
legally removed, without bringing 
a certificate, i. 595 to 604. See 
Parish Poor, 
Charge of refusing to receive an in- 
formation against a baker for bak- 
ing paddings, pies and other such 
things, for dinner, on a Sunday, 
contrary to 29 C. 2. c. 27 ; where- 
as he did, in fact, receive and hear 
it. The rule to shew cause why an 
information should not go against 
the justice for a misdemeanour, 
was discharged with costs, ii. 787, 
788. See Baker. 
Acting honestly and candidly ajid 
without any bad view or ill inten- 
tion shall not be punished in the 
extraordinary course of an infor- 
mation, even though he has acted 
illegally ; but the party complain- 
ing shall be left to his ordinary re- 
medy, ii. 1162. And where they 
are complained of without reason, 
they shall have costs, ii. 1162. 
Refusing to grant licences, iii. 1317, 
1318. V. Information, LicenceyOad 
supra, (under pa. 1556, 564. and 
653.) 
The quarter-sessions have no jurisdic- 
tion (even since 17 G. 2. c. 38. s. 
4.) to make an original order, in * 
the first instance, without any pre- 
vious application having been 
made to two justices (V, 43 Eliz. 
c. 1. s. 4. and s. 6.) *' for late over- 
*' seers to pav over monies to their 
« successors." The 17 G. 2. c. 38. 
makes no alteration in this respect: 
it had quite another view. iii. 1366, 
1367. 
Quarter-sessions can not proceed af- 
ter the day when their jurisdiction 
is to cease, by a statute which re- 
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peals it: although it wag, before 
that day, fully attached, aud all 
requiutea complied with. iii. 14&7. 
See Prisanert. 

Quarter-sessions can not make a new 
scavenger's rate, upon appeal'; and 
qu. whether they can make a new 
poor*s-rate. iii. 14(30. See Rates, 

Secretary of state — Qu. whether he is 
a justice of the peace, or a conser- 
vator of the peace, iii. 1742 to 
1768. See Secretary ^ State. 

JUSTIFICATION 
Ofatreapacs an accidental involun- 
tary trespass may be justified ; a 
voluntary one can not. iv. 2094. 
See Tretpoks. 

KING S COUNSEL, kc. 

Sir Fletcher Norton quit- '^ 

ted the bar, f j^ ggg- 

Mr, Wallace appointed £ 
a king's counsel. y 

Bfessrs. Gryflyth Price, Penyn and 
Skynner, made king's counsel; 
Mr. Thurlow, attorney general ; 
Mr. Weddecbume, solicitor g^ne- 
val ; Mr. Nares, a judge of C. B. ; 
Mr. De Grey, Ld. Ch. J. C. B. 
^vice Sir J. E. Wilmot, who re- 
signed;) and Mr. Bathurst, Lord 
Cnancellor, and a peer. v. 2692. 

LAND— See Seisin, IHsseinn, 
ftbw alienated, in the times of the 
ancient feudal law. u 107. See 
Aiienation. « 

LANDLORD. See . Renty Tenant, 
Statutes, 

If his tenant for life or years, or any 
claiming under such tenant, wil- 
fully holds over, they shall, aAer 
demand made and notice in writing 
given, for delivering possession, 
pay at the rate of double the 
yeaj'ly value, to be recovered by 
action of debt, &c. &c. by 4 G. 2. 
C.28. g 1. iii. 1607 to 1609. 

If his tenant gives notice of quittmg 
at the time therein mentioned, and 
then refuse to quit, ha shall pay 
double the rent ; to be levied, sued 
for, or recovered, as the single rent 



might have been. y. II C 2. e. 

19. s. 18. ui. 1606. 

1st. This notice needs not to be in 
writing, as the landlord's is re- 
quired by 4 G. 2. c. 28. s. 1. to 
be. iii. 1007 to 1609. 

2dly. A tenant from year to year 
is within this act ; which is aot 
and confined to such tenants only 
whose power to determine their 
leases is particularly expressed 
in their leases, ibid. 
. Double the yearly value is payable 

by the holder over, after demand 

and notice in writing given for 

delivering possession, pursuant to 

4 G. 2. c.28. s. 1. v. 2698. V. supra, 

1007 to 1609. 

1st. A receiver is an agent, ibid. 
See Rent. 

2d. Such notice is a demand, ibid. 
See Rent. 

ddly. This is a remedial law. ibid. 

LANDi-TAX. 

An office may qualify the officer to 
act as a commissioner; though 
the officer has no other quaUfi^- 
tion besides his office and what 
belongs to him in right of it. iii. 
1289, 1290. See Marshal. 

LAPSE— See Benefice. 
Is to be computed, under 21 H. 8. 
c. 13. s. 9. from the time of in* 
ductiou to the second benefice; 
not from the time of institution to 
it.iii. 1510, 1511. 

LATIN 
Is necessary to be understood bj a 
liersou put apprentice to a surgeon 
of London, ii. 892 to 897. See 
ByC'Law. 

LATITAT. 

Where the true time of suing it out 
is material, it may be shewn, not- 
withstanding the teste. iL 963 to 
967. See Pleading. 950 to 969. 

It was not settled, till many years 
after the statute of 21 J. 1. c 16. 
** that the plaintiff might reply 
« a Utitat." ii. 961. 

Andnow, though the latitat is hol« 
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^Kkj, to save tbe bar, within the 
«quhy and reason of the statute, 
yet it must be taken out with in- 
tent to declare in that action, and 
must be continued to the filing of 
the bilL ii. mi. 

The teste of a latitat sued out in 
vacation must be of the preceding 
term. ii. 954. 

A latitat is a ^ood commencement 
of a penal action, ii. 964. 

A latitat may bear date before the 
cause of action, if really prosecuted 
after it. ilOdl. 

Must bear teste within term : but 
it may be averred as a fact, ** that 
•* it was prosecuted in vacation 
time," V. 2588. Vide Pleading. 
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iAW. 

ITbe l^w of nations is part of the 
law of England, iii. 1480 to 1482. 
See Ambassador, 

€a is tbe law of merchants, iii. 16G9 
to 1675. See Merchants. 

LEASES— 

Made under powers, i. 120. See Pow^ 
«r$. 

A lease is a contract between land- 
lord and tenant, by which both 
are bound in mutual stipulations : 
and it can be no lease, unless some 
person agrees to hire the thing de- 
mised, and to pay the rent. i. 122. 

For, a sale, and a lease, are tlic same 
species of contract, ibid. 

A lease " for 7, 14, or 21 years, ai 
** the lessee shall think proper;" 
(upon which the lessee enteis, and 
continues in possession ;) is un- 
doubtedly a good lease for seven 
years : what ever may be its validi- 
ty as to tin: two other eventual 
terms/ori4 and 21 years, ii. 1034. 

A lease may commence at one day, in 
point of computation; and at ano- 
ther day, in point of interest : and 
such a lease, << habendum from a 
** day past, for 50 years then next 
« ensuing ; the said term to com- 
^< mence and begin froin and im- 
'< mediately after the determina- 
<< tion of an existing letae of the 
'Vfone jpircmises/' iball not be 



esteemed iiiicert«D in its com« 
mencement. ii. 1190 to 1198. 

A lease may be made» under a power^ 
by way ofcovenant to stand seiaed. 
iii. 1446. See Powers, 

Cannot be given in evidence, without 
being t»tampt. iii. 156& 

Whether a writing letting or aetting 
a libei^ to di^ for lead-ore, daring 
the whole of the grantor's tfrm, be 
or not a lease, or what else it is ; 
See discussed fivm iii. I53Q to 
1564. 

By the Master of the Rolls, under 12 
Car. 2. No. 49. iv. 1975, Se« RqU$. 

By governors of colleges ia iielaod-* 
piust reserve more than a moiety of 
the true value, at the peril of the 
lessee. A lease made by the pro* 
vost of Dublin-college did not re« 
sen'e more than, &c. But the pro- 
vost covenanted for himsdif and 
successors* to warrant it : but bis 
executors were not named in the 
covenant, iv. 2154. 
1st. This lease is void. iv. 3157« 
2dly, If it was not» qu. Whether 
the provost's co\'enaat would 
have bound his executors, ibid. 
adly. If it would, yet judgment 
ought not to be ag^nst them de 
bonis propriia. iv. 2156. 

The owner of a house and brewhovse 
enters into partnership ; assigns 
one fifth to his partner ; and cove- 
nants that the partner shall reside 
in Uie house, and that if he himself 
dies, his executor shall renew the 
lease to the partner. He can not 
maintain an ejectment against the 
partner, contrary to his own co- 
venant. iv.2209. 

An acceptance of a new good lease is 
an implied surrender of a former. 
But if the new lease does not pass 
an interest according to the con- 
tract and the inteiition of the par- 
ties, it shall not operate as a sur- 
render of the former, iv. 1980. and 
iv. 2213. 

LEATHER— 
Cutting it. See Staiutes-^(l Jae. 1. 
c. 2a. s. &0, under p. 389, 090. 
and again under p. 498^ 49&) 
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LEET. See Court Leet. 

LEGACY— 

Ila vested interest, when the time is 
annexed to the payment only ; and 
not to the legacy itself : otherwise, 
'where the time is part of the condi- 
tion of its becoming payable, i. 
227. 

Hic term ^'legacy'* may be applied 
to laud as well as money, i. 271 to 
273. See DevUe. 

LETTERS. 

Qu. Whether post-masters are oblig- 
ed to deliver them out, withm 
post-towns ; or whether they must 
be sent for. iv. 2149 to 2153. 

Bat, clearly, a post-master cannot 
demand more than the settled ratts 
for sending them out. ibid. 

Nor can he depart from or retract an 
established usage •* to delirer them 
" at the houses." iv. 2153. 

It has been since settled, in C. B. 
generally, «« that in all post-towns, 
•* the post-master is bound to de- 
** liver them at the houses of the 
inhabitants, on paying the legal 
postage only." ibi*d.:^in the mar- 
ginal note.) 

Ilesolved in B. R. that if the persons 
to whom letters are addressed, re- 
side within the established limits 
of the post town, the post mas- 
ters are obliged to deliver their 
letters at their places of abode, v. 
2712 to 2710. Vide supra, 2149 to 
2153. 

LIBEL, LIBELLOUS. 

Words spoken or sworn in a man's 
own defence against a comphiint 
in a court of justice, are not action- 
able : because it is in a legal and 
judicial way : the words were — 
•• which Sir J. A. hath so falsely 
" sworn against him." ii. 809 to 
SIS. Sec Ajfidavit. 

Uponlan information for printing and 
publishing a seditious libel, the 
jury found the defendant guilty of 
the printing and publishing only. 
A venire facias de novo, wasoixler- 
ed. w. 20UL 
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1st. There may be cases where the 
fact proved as a publication miy 
be justified or excused.v. 2666. 

2dly. The jury are to consider, 
" whether all the inuendos, 
** and all the applications to 
** matter and persons made l^ 
" the information, were, in their 
** judgment, the true meaning 
« of the paper." If they think 
otherwise, they ought to ac- 
quit the defendant : but if their 
judgment agrees with the infor- 
mation, and they beiieve the evi- 
dence as to the publication, 
they ought to find nim guilty, 
ibid. 

3dly. It is not their province, to 
find, ** whether the paper is a 
" libel ; or whether it is a libel 
** to such a degree as to deserve 
** the epithets given to it by 
" the information ; or to require 
** proof of the express intent of 
" the defendant in printing and 
" publishing, and of its being 
" malicious to such a degree as 
•* to deserve the epithets given 
"to it by the information." 
ibid. 

4th ly. Whether the paper, mean- 
ing as alled^ed by the informa- 
tion, be, in law, •• a libel," is a 
question of law, upon the face 
of the record, ibid. 

5th ly. All the epithets in the in- 
formation are formal inferences 
of law, from the printing and 
publishing, ibid. 

Othly. No proof of express malice 
was ever required, ibid, 

7thly. The verdict should find 
only what the law infers from 
the fact. ibid. And therefore, 
after coniiction, the defendant 
may, by affidavit, lessen the de- 
gree of his guilt, ibid. 

Sthly. Where an act in itself in- 
different, by being done with a 
criminal intent, becomes crimi- 
nal, the intent must be prov^ 
and found : but where the act 
is in itself unlawful, the proof of 
justification or excuse lies on the 
defendant; and^ in &iluie there- 
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of, the law implies a criminal 
intent, v. 2(>67. 
•9thly. Where there is a doubt, 
upon the judge's report, as to 
what passed at the time of bring- 
ing in the verdict; there the 
afHdavits of jurors or by-standers 
may be received, upon a motion 
for a new trial, or to rectify a 
\ mistake in the minutes ; but an 
affidavit of a juror can never be 
read, as to what he then thought 
or intended, ibid. 
lOthly. The technical omission of 
the clerks ought to be set right : 
but the word *' only*' must 
stand in the verdict, ibid. 
Publication of it — Buying it in the 
shop of a known common booksel- 
ler and publisher, (especially if it 
professes to be printed for him,) 
is sufficient prim4 facie evidence 
to convict him of its being publish- 
ed by him ; and (if believed) 
stands good, till contradicted or 
repelled, v. 2687 to 2G90. See Evi- 
dencf, 

UCENCE 

To keep an inn — the justices of the 

division have the sole discretion, i, 

656 to 565. See Statutes (26 G. 2. 

c. 2. 31.) and Information (against 

justices for refusing one.) 
To sell ale. V. supra, and Informa-- 

tion. 
To sell ale. ii. 653, 654. V. ii. 556 to 

565. and Informationy (under pa. 

653, 654. and under pa. 1345.) 
To sell ale — refusal of it. iii. 1317, 

1318. V. Information \ (under pa. 

1317, 1318) and V. supra, 653, 

654. 
To preach— does not extend to other 

dioceses, iii. 1683, 1684. See /«- 
formation. 

LIEN. 

The courts lean, of late years, in 
favour of liens, in cases where there 
is either. 

1st. An express contract, iv. 
2221. 



2dly. Or an implied one; froi|t. 
the usage of trade, or the man- 
ner of dealing, ibid. 
3dly. Or where the defendant has 
acted as a factor^ ibid. 
JBut where personal credit only is 
relied upon, there is no lien, be- 
yond that which is given by the 
general rule of law. iv. 2223. 
A packer, being in the nature of a 
^ctor, is intitled to a lien for the 
general balance, iv. 2222. 

LIMITATION 

Of quo warranto informations^^See 
Informations tn Nature of a Quo 
IVarranto, 

Of bonds — about twenty years com- 
monly taken to be the general 
time : but it has been left to a juTy» 
upon eighteen years (by Lerd 
Raymond.) i. 434. 

In pleading the statute of 21 X I. 
c. 16. If the plaintiff replies 
'* that he sued out a latitat tested 
" within time," the defendant 
may (in his rejoinder) shew the 
true time of suing it out, not- 
withstanding the teste, ii. 967. 
See Pleading. 950 to 969. 

The limitation of suits founded on 
public convenience, and adopted 
by courts of equity, ii. 961. . 

The replyino^ a latitat is now holden 
to save the bar, within the reason 
and equity of the statute : but it 
must be taken out with intent to 
declare in that action ; and must 
be continued to filing the bill. ii. 
961. 

Of actions. Acknowledgement of 
the debt, after commencement of 
the action, takes it out of the sta- 
tute of limitations, ii. 1099. 

Of estates- 
Conditional limitation — ^what it is; 
and in what cases it may be im- 
plied, iv. 1929 to 1944. See De- 
vise. 

Of informations in nature of quo war- 
ranto— was unanimously fixed to 
twenty years, iv. 1963. See Cor^ 
poraiiony Corporator* 
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Thm IB uialogottBtothc timitstioii of 
wtitB of iarai«dou, tnd entry into 
lands, and also of dormant bonds, 
wiits of error, bilk of review, re- 
demption of mortgages, and proof 
of possession upon bringing eject* 
ments. it. IMS. 

Of ejectmeDts.-^The statute of limi- 
tmonsnerer runs a^nst a man, 
but where be is actually oiisted or 
dkseised. The posaession of one 
joint-tenant or tenant in common 
IS the possession of the other, so 
far as to prerent tb^ statute of 
limitations, v. 2004,2605. 

Of estates-^*' To the use of the 
<• heira of W. C. on the body of S. 
** lawfully begotten or to be begot- 
** ten ; male to be preferred 
** before the female, and the elder 
*' before the younger;'* is an 
estate in tail male. r. 2611. 

Of actions. A petitioning creditor's 
debt was above six years standi g. 
T. 2630. See Bankrupt. 

LITERARY PROPERTY 
Fully discussed. 2303 to 2417. See 
Authors. 

UTERY STABLES. See Exemp-^ 
tion, Distresf, 

LONDON— 
CustQms-^ 

1st. If put in issue, are triable 
by the mayor and aldermen, 
1^ the mouth of their recorder. 
i. 249. But there must be a 
proper surmise, in order to 
this method of trial, ibid. 

2dly. The recorder certified ore 
tenus at the bar : (which has 
not been actually done attlie 
bar of this court, within 200 
rears past,) i. 248, 249, 250. 

3dly. The custom certified by 
him, was, *' that if one person 
** has a house which has anci- 
** ent lights fronting oppo- ' 
** site to or over an adjoimng 
" house or ancient lounda- 
^* tiou of a house, the owner 
** of the latter house or auci- 
<< ent fo und a t ion of a house, 
** may exalt bis house, or 



<' r^uild upoi» a^ch andeot 
" foundation any new house, 
" to any height that be shall 
** please, against and opposite 
" to the said ancient iisbts sf 
" the former, and l^reby 
*' obscure them :" but thb 
custom is confined to messua- 
ges or houses ; and does not 
extend to other erections or 
buildings, ibid. 
Mbyor in sesstons-^His juritdiction 
under 1 Jac. I.e. 22. s. M. about 
cutting kafther. See Statutes. 
On the return of a habeas corpus 
(cum causa) the validity of a bye^ 
law shall not be determined in a 
Bummary way, in ^e casfc of any 
coqxvration except Londom. ii. 776 
to 780. See Haktas Corpus turn 
causa. 
Ho writ of error lies to B. R. horn 
their courts ; though it does from 
all other corpomtion courts, ibid^ 
A bye^law of the mayor, aldermeu ^ 
and common council, ** that no 
" person using the trade of A bntcb- 
" er there shall be admitted into 
** the freedom of the citv, in any 
" other company than that of the 
" butchers" — is a good bye*law. 
iii. 1323 to 1329. 
Wharfs, in London, iti, I40S to 

1416. See ^^ifr/a^«. 
Court of conscieiK^e nas a mixed ju« 
risdiction, as well equitable, as 
legal ; and proceed secundum aqa- 
um et bonum : and they may pro- 
ceed against an attorney, notwith- 
standing his serving them with a 
writ of pritilege. iiil 1583. 
A custom in London (as appeaiY in 
their liber albus) is «« that wbere a 
" feme covert of a husband liseth 
<< any craft in the said city on her 
" sole account, whefeof the bus. 
*^ band meddleth nothing; such 
" woman shall be charged as a 
" feme sole, coaceming every 
" thin^ that touchcth bar emit : 
*' and if the husband «nd wife sihall 
be impleaded, the wife ^lall 
plead aaa feme sc^e : tfud tf she 
** IS condemned, she shall bocom« 
** mitted to prison^ till she has 
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« made satisfaction : and the hus- 

*' band and his goods shall not be 

** chained or impeached/' iii. 

177§, 1777. 

Ist. Such feme covert sole trader 
is liable to a commission of bank- 
ruptcy, iii. 1783,. 1784. 

lldly. But the commission ought to 
be confined to matters in tlie 
way of her trade, iii. 1784. 

ddly. If her husband becomes bank- 
rupt, and afterwards she be- 
comes bankrupt ; the husband's 
assignees can not take her effects, 
they belong to her assignees. 
And the question is not between 
husband and wife : but between 
his creditors and her creditors, 
ibid. 

4thly. Whether the husband has 
or has not a right, as between 
him and his wife, to seize her 
effects, or put a stop to her se- 
parate trade in f uturo ; yet, cer- 
tainly, neither he nor his assig- 
nees can meddle, m> as to i.ijure 
her creditors, iii. 1782 to 1785. 

5thly» An action u|K>n this custom 
can be brought only in London: 
but the custom may be pleaded 
in a superior court, by way of 
defence, iii. 1784. 
€thly. This custom doth not inter- 
fere with marital rights : it only 
respects trade and commerce, 
iii. 1784, 1785. 
The court cannot take judicial no- 
tice of the customs of ix>ndon. 
iv. 2332. 
Calling a woman " whore '' in Lon- 
don 18 actionable there. iv« 2418. See 
Prohibition. 

LORDS— 

Their pririleges. i. 632. Sec Privilege, 

LUNATIC. 

Confined rightly and reasonably, 
but without any strictly legal au- 
thority. See tiabeoi Corpus, iii. 

MANDAMDSM- 
To coaipM m nMetiug under a bye« 
law. See Bye*Lw)% 
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To approve a person arbitrarily and 
without cause disapproved of. See 
Bye-Law. 
To a visitor *< to exercise lus visito- 
rial power over the temporalties 
of a cathedral church, con- 
" ceming the intermediate profits 
" during the vacancy of a stall** — 
denied ; as being a matt^ proper 
for an action at law. i. 567« 
To restore a corporator, ii. 731 to 
736. See Corporatiom^ Amotion^ 
Disfranchiseinenl. 
Cross or concurrent mandamuses 
** to go to elections in corpora- 
" tions," arc notto be granted of 
course, without some special and 
particular reasons, ii. 783 to 785. 
But it is otherwise, if there be a 
ground of suspicion laid '* that the 
" part first applying for the writ 
*' does not really mean to execute 
« it." ibid. 
The court will not specify to whom, 
by name, such writs shall be di« 
rected : the person who applies 
for it, is to take care, at his peril, 
that it be directed to the proper 
person, ii. 784,785. 
Directed to the mayor and jurats 
(of Rye) " to admit and swear a 
" jurat." The mayor claims a 
sole and exclusive right to the 
nomination of him ; and the jurats 
deny any such right in the mayor : 
so that they can never join in any 
return. It was therefore con- 
sented to try the right in a feigned 
issue, ii. 798, 799. 
To admit a quaker, having taken his 
affirmation, but refusing to take 
the oath prescribed by26 G. 2. c. 
18. into the freedom of the Tur- 
key company — was granted pe- 
remptorily, ii. 1004, 1006. See 
Quaker. 
Brought by a corporate officer, who 
is charged with having omitted to 
take the sacrament within a year 
before his election, and " non fuit 
" electus" returned to it :-^-when 
it is, and when it is not useum- 
bent upon him to pr^fe his 
having done it. ii. 1013 to N17. 
See jS«erafiimi; 
7 



Table of the principal Matter^ 



lies, to restore a curate of a chapel, 
being a donative endowed with 
lands; the curate having been 
appointed, and claiming^ a right 
(though contested,) and having 
a licence, and having been eleven 
weeks in quiet possession, and then 
turned out by force: for this is a 
temporal right; and where there 
is a temporal right, Uie court 
will assist by way of mandamus. 
ii. 1044 to 1047. 

1st. A mandamus ** to restore"' is 
the true specific remedy for a 
wrongful dispossession of any 
office or function which draws 
temporal rights after it ; in all 
cases where the established 
course of law has not provided 
a specific • remedy by ano- 
ther form of proceeding, ii. 
1045. 
2d. If the bishop had refused 
(without cause) to licence this 
chaplain, he might have had a 
mandamus, ibid. 
3d. Neither ejectment nor trespass 
(if he had the legal property 
in him, and could bring those 
actions,) would be a specific 
remedy to restore him to his 
pulpit and quiet him in the ex- 
ercise of his function, ibid. 
To a treasurer of a county, requiring 
him to reimburse constables, on 
the act of 17 G. 2. c. 5. s. 16, 17. 
relating to rogues, and vagabonds 
and idle and disorderly persons, ii. 
1197,1198. See Statutes. 
Where there is a right to execute an 
office, perform a service, or exer- 
cise a franchise ; and the person is 
kept out of possession or dispos- 
sessed, and has no other specific 
legal remedy ; the court ought to 
assist by mandamus, upon reasons 
of justice and also of public po- 
licy, iii. 1266, 1267. V. supra, 
1044 to 1047. And infra 1059, 
1660. 
It is a prerogative writ, and was in- 
troduced to prevent disorder from 
a failure of justice and defect of 
police ; ibi£ and has, of late years, 
Deea Ubenlly ioterposed^ for the 



beueGtof the subject and the bA^ 
vancement of justice, iii. 1209. — It 
has been granted, to admit lee. 
turers, clerks, sextons, scavengers, 
&c. to restore an alderman to pre- 
cedency, attorney to practice in aa 
inferior court : it ought, since the 
act of toleration, to be extended to 
protect an endowed pastor of pro« 
testant dissenters, iii. 1267. And 
accordingly a mandamus was un- 
animously issued, directed to the 
trustees under such an endow- 
ment, requiring them ** to admit 
** Mr. Mends to the use of the pul- 
*' pit as pastor, being duly elected 
*• thereto ;" the said trustees, and 
also Mr. Hanmer the minister or 
pastor in possession, having posi- 
tively refused either to try the vali- 
dity of Mend's election in a feigned 
issue, or proceed to a new election, 
iii. 1269, 1270. 
To a corporation *'«to go to election 
«* of a corporate officer, in the 
*^ stead of one against whom 
" judgment of ouster is signed" 
-— whonasa right to move for it ; 
and when. iii. 1386, 1387. See 
Practice, 
To appoint overseers— the court have 
no power to issue it, but upon the 
supposition <' that the place is a 
•• village or township.'* iii. 1391 to 
1393. Sett Village. 
To admit and swear churchwardens. 
— ^The ecclesiastical judge returns 
cross-causes depending before 
himself contesting the right of 
election; and that he can not 
admit and swear them until it 
shall have been judicially deter- 
mined " that they were duly elect- 
" ed.^' iii. 1421 to 1423. N. B. 
There were also cross writs of man- 
damus. 
1st. This return was adjudged bad ; 

and a peremptory mandamus 

awarded, ibid. 
2dly . He ought to obey both writs : 

for it is without prejudice to 

the right of either claimant, iii. 

1422,4423. 
3dly. A mandamus gives no right 

iii. 1423. 
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4tlily. The ecclesiastical judge 
can not try the validity of the 
votes, ibid. 
To the lord, &c. of a court-leet — on 
11 G. I.e. 4. 8.3. 
1st. The mayor de factor ought to 
have notice, and to be made a 
party to the rule to shew cause, 
lii. 1453. 
2dly. It shall not be granted, un- 
less it appears quite clearly," that 
" there has been no due elec- 
" tion." lii. 1454. V. po5t,under 
pa. 2021. 
ddly. It must not be too special, 
ibid, 
lies to county -justices, to receive 
and proceed upon a general 
traverse to a presentment by a 
justice of peace upon view of a 
highway being out of repair, iii. 
15;i0to 1532. See Hi^A way. 
To restore corporators, was directed 
to the mayor. The mayor made 
and signed, in 1759, a return 
" that he had restored them." In 
1760, he delivered it to their agent; 
and they acted as in-burgesses, in 
consequence of it : but it was 
never filed till 17G4, about two 
years after the mayor's death, (who 
died in 1762.) It was moved 
" that this return should betaken 
•* oir the file.*' Cause was shewn. 
But it ended in a rule by consent, 
iii. 1(M1 to 1045. 
Lies to the keepers of the common 
seal of the university of Cam bridge, 
commanding them to put it to the 
instrument of appointment of their 
high-steward, pursuiint to a grace 
passed in senate, iii. 1G4S to 1063. 
Resolved 

1st. The question turns upon the 
real merits of the election ; not 
upon the declaration ofthe proc- 
tors, ibid. 
2dlv. If there is a clear right, 
there must be some remedy, iii. 
I(i59, 1660. - 
3dly. A mandamus is the proper re- 
medy because there is no other 
secitic a Jofjii ite one. ibid. W 
supra 1045, 1260, 12<)7. 
4thlv. The Earl of Hardwicke was 
V'oju V. 



regularly- elected, iii, 1657 to 

1663. 

The mode of election is good, 
under a usa^e of 240 years ; 
notwithstanding a subsequent 
charter which seems to pre- 
scribe a ditlerent mode of 
election, iii. 1656 to 1663. 

1. A new corporation must 
take a new charter as it is 
given : but a corporation 
already existing are not 
obliged to accept a new 
charter in toto. They may 
act partly u.ider it ; and 
partly u.ider their old 
charter or prescription, iii, 
10)56, lo61, 1662. 

2. The new charter (of Queen 
Elizabeth) coidd not mean 
to repeal the old customs 
and usages of the universi- 
ty, except ia those cases 
where the university chose 
it : per Mr, Justice Wiimot. 

iii. nm. 

3. The . corporations of the 
univereities are lay-corpo* 
rations per Lord Mansfield ; 
an<l the crown can not 
take away from them any 
rights that have been for- 
merly subsisting in them 
under old charters or pre- 
scriptive usage, iii. 1056. 

4. The fmnchiiie of a court leet, 
though anciently granted to 
the town of Cambridge, seems 
at present to be in the posses- 
sion of the university, iii. 
1600, 1663. 

2. Five of Lord Hardwicke's votes, 
viz. three resumed graces, and 
those of the two 'squire-beadles 
(who voted in the regent-house :) 
were holden good votes.iii* 1658, 
1659, 16Ui. 

3. Mr. Pitt's vote ajjainst Ld. H. 
was holden a bad one. iii. 1658, 
1662, 1663. 

1. He voted in the regent-house: 
which be ought not to have 
done, after his quinquennium 
was expired, ibid. 

4. Bemg loade m^ter of arts bj 
C c . . 
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ro^'al mandate, his degree 
commenced upon his inaugu- 
ration, and before the general 
commencement, ibid, tor 
3. An honorar}' graduate, com- 
mences at the time of pro- 
nouncing the words •* incipe 
** magistcr:" an ordinary 
regular graduate, not till the 
general com inencemeiit, ibid. 

To appoint a |>urish-clerk. The no- 
mination was in the rector; the 
approbation in the vestry. The 
rtH-tor nominated. The restry met. 
Some signed their approbation ; 
none dissented e\ press ly. But some 
demanded a poll. This was no dis- 
sent : dissent must be detlared. iii. 
1878. See Election. 

To the justices and clerk of the 
peace of Derbyshire, to register 
and certify a dissenting meeting- 
house, pursuant to the toleration- 
act {1 W. & M. St. 1. c. 18.) was 
granted, iv. 1992. 

TJp restore a recorder, iv. 1999 to 
2007. See Recorder. 

On 1 1 G. 1. c. 4. s. 2. shall be grant- 

• e I after an election in fact, if mere- 
ly colourable and clearly void : for, 
tie words " no election" mean no 
due, legal, valid election, i\^. 2008 
to 2011 . The present case was this— 
the person elected mayor was an 
officer in the army, jubt gone to 
North- America, without probabi- 
lity of returning till after the year 
would be expired. This election 
was holden to be merely colour- 
able, and clearly void. ibid. 

The jiiandamus-act (9 Ann. c. 20.) 
was intended for speeding prose- 
cutions, and to quicken the removal 
of usurpers, iv. 2122,2123 See 
Information in nature of Quo 
wainmto. 

A ntuvn to a mandamus" to admit, 
" or shew cau:>e to the contrary," 
may shew one, or more, or any 
number of caui?es ; provided they 
be consistent, iv. 2045, 

To restore an aldcnnan. Return — 
" that he had, on such a day, 
*' (which was a little more than four 
•* months before the amotion,) de- 
pa i ted witli his family from the 
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*^ borough and its liberties, tnd 
<* intirely left the same, within 
" intent to reside with his familv, 
" for the future, el8ewh'=?re ; and 
'* did from that time to and at 
*< the time of his amotion, con- 
♦« tinually reside out of the 
" borougn and its liberties i coo- 
" trary to the duty of his office: 
** and for this cause, they removed 
*• him." This return was dis- 
allowed : this was not a total de- 
sertion, iv. 2088, 2089 

To go to election, under 11 G. 1. f. 
4. s. 4. The swearing-in must be 
before the officer then prfeidiug. 
iv. 2132. 

If a person has a right, without 
any other si>ecific legal remedy, a 
mandamus shall be granted to 
him. iv. 2186 to 2191. V. supra, 
1045. 12(56. 1659, 1C60. 

To grant probate of a will — a "lis 
** pendens concerningthe validity 
" of it is a good return," iv. 2295. 

To the college of physicians, to admit 
a London licentiate into ^ their 
" fellowship. V. 2740 to 2761." 
See Physicians. 

MANOR— 

Neither the quit rent, nor th^ heriots, 
or other casual profits of a manor 
are rateable to the poor-tax. ii. 991 
to 993. 

Holden in ancient demesne. See 
Ancient Detnesne. 

MANSLAUGHTER. 

Special verdict on John Taylor, for 
the death of James Smith, v. 2794, 
2795. If the defendant has had 
his clergy, it is a good bar to an 
appeal .V. 2801. 

MARINER. 

His wages are rot payable, if the ship 
be lost or tiiken before the end 
ofthe voyage, iii. 1845. 

And a voyage *' to Newfoundland, 
*^ and thence to Spain, Portugal, or 
*' some port in the Mediterranean," 
was holden to be one entire voyage ; 
and the wages not payable, though 
the ship had arrived at Ncwfouod- 
land>audwd» taken ia ita voyage 
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from Newfoundland to the port of 
delivery of the fish. iii. 1845. 

They may all join in the suit forwages, 
in the Admiralty court : and in 
that court, the ship is liable to 
them, as well as the captain, iv. 
1948. And that court hasjurift- 
diction of their contracts made in 
the quite ordinary way ; though it 
be in writing, and made* at land« 
iv. 1950. 

But if the agreement be special, or 
under seal, a prohibition shall go» 
iv. 1950, 1951. 

After sentence, a prohibition shall 
not go, unless the want of jurisdic- 
tion below appears upon the face 
of the proceedings, iv. 2037, 2038. 
See Prohibition. 

MARKET— See Fairs. 
** Whether an information in nature 
** of a quo warranto will lie, at 
** the application of a private per- 
" son, for holding them." 1812 to 
1823. See In/ormation in nature of 
a quo warranto, 

MARRIAGE— 

Contrary to 26 G. 2. 33. s. 11. is ab- 
solutely void. ii. 898, 899. See 
Orders of Removal, 

In a foreign countr}% must, in gene- 
ral, be governed by the laws of that 
country, \\here had : but marriages 
in Scotland, of persons going' from 
England for that purpose, may 
come under a very diflereut consi- 
deration, ii. 1079, 1080. 

All conditions in reatraint of it ought 
to be construed with the utmost 
rigour and strictness in favour of 
devisees attempted to be so re- 
strained, iv. 2055 to 2l>57. 

Alone — is no implied revocation of a 
devise, either real or personal : at 
ledst, it hath not yet been so hol- 
den by any case. il. 2171. 

But marrying and having a child, is 
so as to personal estate ; and, it 
seems, to real also. ibid. See Re* 
vocation ^ Devise, 

All raarri age-con tra< is are to be look- 
ed upon with a jealous eje. iv. 
2236. 



Such as are in restraint of marriage 
are illegal and void. 2230 to 2234* 

The tbllowing one is of that kind-— 
<* I do promise Mrs. Catharine 
" Lowe, that 1 will not many with 
" any person besides herself: if I 
<< do, I agree to pay to the said i 
<< Catharine Lowe lOOOl. within 
<* three months next after I shall 
" mariy any body else. Witn^a 
*' my hand and seal, &c. ^iewa* 
*• ham Peers." ibid. 
1st. It is not a contract '* to many ' 

" Catharine Lowe." ibid. 
2dly. Nor is it mutual ; neither 
does her acceptance of it make 
it mutual and reciprocal, ibid* 

MARSHAL. 

Of the King's Bench— 

1. Acts of parliament relating to 
this office are 8, 9 W. 3. c. 27. 
and 27 G. 2. c. 17. iii. 1289. 

2. May act as a commissioner of 
the land tax, under the qualifi- 
cation of his office, though he 
has no other qualification, iii. 
1289, 1290. 

When a capital offender, being in the 
marshal's custody, is to be execut- 
ed, the usual place of such execu- 
tion is St. Thomas a Waterings. iv« 
2080. 

The appointment, tenure, and oath 
ofthemarshal. i v. 2163,2184. See 
Statutes, 

The general order made upon the 
appointment of a new marshal, 
for the recaption of prisoners, iv. 
2185. 

On the appointment by the crown, 
of a new marshal, pursuant to 27 
G. 2. c. 17. s. 2. the old tipstaves, 
who had been appointed by the 
late marshal, were not required to 
give larger security than they had 
given before, ibid. 

MASTER OF THE ROLLS. See 

fioUs. 

MAXIMS. 
" Ronijudicis est, ampliare. justiti« 
«« am" — is the true text ; not '*jtt-» 
'' risdiction^kn." i. 304. 

Cc2 
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MEmNG-HOUSE-^ 

Mandamus to re<{;ister and certify 
one, pursiiauf to the toleration-act 
(1 \V. & M.St. 1. c. 18.) iv. 1901, 
1902. V. Mandamus, 

MESNE PROFITS— 

In wlioso namle the action for them is 
to bo brouj^ht. ii. 608. See Eject' 
tnent. 

What must be proved by the plain- 
tiff in such action, ii. (i07, 00^. See 
Ejectment. 

What niav or niav not be controvert- 

' ed by the defendant, ibid. See ut 
supra. 

MERCHANTS— 

Their law is the law of the land : and 
the court are to judge of it ; not 
the jury. iii. 1009 to 1075. See Bill 
of Exchange, 

The want of a consideration is no olv 
jection, in connnercial undertak- 
ings or promises, ibid. See BUI of 
Exchange, 

MESSENGER. 

A king's messenger defending him- 
self under a secretary of state's 
u^arrant, must siiew " that he acted 
" in obedience to it.*' iii. 1707, 
1708. See Secretary of State. 

METHODISTS— 
If disturbed in their decent and 
quiet devotions, have a right 
to the protection of the court : so 
have dissenters^ iii. 1083,1084. See 
Information, 

MILITIA. 

A substitute must, since the act of 
33 G. 2. c. 22. be considered as a 
militia-man within the 31 G, 2. 
c. 20. 8.28. ii. 1151. 

lliou^h a town has a separate stock 
of tneirown,and does not contri- 
bute to the county-stock, yet they 
ought to be reimbursed out of the 
county-stock, for allowances made 
(under a propei* order) to the fimi- 
lies of such of their men as have 
been substitutes for inhabitants of 
other parts of the county, ibid. 

MINFi;. 

Coal mines are rateable to the poor : 
lead-mines arc uot. Coal-miues 



Sec 
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arp specified in 43 Eliz. c. 2. And 
the specifying them excludes other 
sorts of mines, iii. 1341 to 1345. 

MONEY— 

Payment of it into court, i. 578. 
Practice, 

MORTGAGE— 
By bankrupts, i. 477, 478. 

Bankrupt, 
The projRT method of reserving in- 
tcicstjsoas to have it punctually 
paid. iii. 373 to 1375.-^ee In- 
terc.-t. 
Of ships abroad, or carjxoe» upon 
the high-seas, by a trader, is good, 
without actual deliveiy of pos- 
session, ii. 041. See Bankrupt, 
Of copyhold land in fee, forfeited, 
and devised by the mortgagee, ii. 
009 to 980. 
A mortgage is a charge upon the 
land : and whatever ^ords ia 
a will would give the money, 
will carry the land along with it. 
ii. 078. 

1st. It will beliable to debts, ibid. 
2d. It will go to executors, ibid. 
3d. It will pass by a will not made 

according to the statute of 

frauds, ibid, and ii. 070. 
4th. The assignment of the debt, 

or forgiving it, will draw the 

land atfer it. ii. 079. 
5th. So if the debt was forgiven 

only by parol, ibid. 
The propter way of reserving interest, 

so as to have it punctually paid, 

iii. 1373 to 1375. See Interest, 

MUTINY ACTS 

Are intended to guard the civil autho- 
rity against the military, iii, 1262. 

Are not drawn up with nicety, nor by 
lawyers, iii. 1202. 

Shall be construed equitably and 
favourably for those who act fairly 
n.ider tlirin. ibid. 

A <lcputy liii^^h-constable, appointed 
by parol only, to do the busiriess of 
<|iiJiitciingj;ol(lierbforbis principal 
during his whole continuance in 
office, may billet soldiers, ibid. 

MLTUAL DEBTS— St Lien, Set. 

off'y Statutes, • 
It is agreeable to natural f^uitr^ that 
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crpss demands should be set off 
a^inst each other, iv. 2220. 

Positive law first provided for it, in 
the case of bankrupts ; and after- 
wards, incompletely, by 2 Q, 2. 
c. 22. s. 13. and 8 G. 2. c. 24. s. 5. 
iv. 2221. 

But, of late years, courts lean on>the 
side of liens, ibid. SeeUen, 

NATURAUZED FOREIGNER. 

Is not eligible to the office of consta- 
ble, v. 2788 to 2790. 

NAVIGATION 

May not be obstructed by casting 
rubbish, or unlading ballast, in 
any havens, roads, channels, &c. 
but only upon the land, where 
the tide never flows: by 34, 35 
if. 8. c. 9. and 19 G. 2. c. 22. ii. 
1)50 to 661. 

1st. The unloading it into a hop- 
per, with intent to carry it out 
to sea, is an oft'ence against the 
express provision of the latter 
act, which says *' that it shall 
•* not be discharged, but only 
« upon land." ii. C>59, 660. 
2dly. But putting it into the hop- 
per, in order to carry it upon 
land, would not be so. ibid. 
3dly. Nor shifting it out of one 
ship into another, without in- 
tention to drop in any where, 
i. 600. 

NEW FOREST. 
The statute of 9, 10 JV. 3 c. 3G. for 

the increase and i)reservation of 
the timber therein, (V. s. 1 . and 9.) 
*^ives the crown power to inclose 
'iOOO acres, (viz. 1000 immediately, 
and 1000 at a specified time ;) and 
afterwards, to inclose more ; freed 
and discharged of all mlmner of 
rights, &(!. 
Its. By the 9th section, the right 

of common is, 
1st. In the inclosed parts, restraiu- 
e<l absolutely, so long as they 
remain inclosed, ii. 1119, 1120. 
2<lly. In the uninclosed parts, it is 
continued, under certain limita- 
tions and exemptions, ibid. 
2dly. But the right of pannage is 
by that section) absolute- 



ly taken away, for eighteen 
years^; and is, even after that, 
restrained to a limited time (viz. 
between 14th September and 
11th November.) ii. 1120. 
ddly. These restrictions take place, 
though 1000 acres only be yet 
inclosed : it is not a condition 
precedt^nt, *' that the whole shall 
*' be first inclosed." ibid, 

■ 

N15W TRIAL— See Practice, Re^ 
pleader, yerdicl. 

For excessiveness of damages, i. 609. 
See Verdict, 

Is no more than having the cause 
more deliberately considered by 
another jury ; when there is a 
reasonable doubt, or perhaps a 
certainty, " that justice has not 
" been done." i. 393. 

It is necessary to justice, that unjust 
verdicts should he re-considered, 
ibid. 

And it is always on payment of c^sts, • 
to the party in possession of the 
verdict, i. 394. 

The courts of law grant new trials of 
late years, more liberally than 
they did formerly : and why they 
do so. i. 395. 

The grounds on which they ought to 
be granted.!. 393 to 398. 

Shall not be granted, even where 
the jury had found for the defen- 
dant aj^ainst evidence ; if the plair^ 
tiff ap|)ears to have received no 
real injury, and the damages (if 
the verdict had been found for 
the plaintiff) could have been 
but a mere trifle, ii. . 605. V. 
next case below. 

Though the ground of a verdict for 
a plaintiff be wiong, yet if no 
injustice be done to the defendant ; 
or if the plaintift' can by another 
form of action, recover as much ; 
no new trial shall be granted : 
contra, where injustice is done him 
by it ; and if it be not clear that 
the plaintiff may recover as much 
by another form of action, ii. 936. 

Without costs, ii, 1228. See Bill of 
Exchange. 

In ejectment, iii, 1255, 1256. See 
EjectmenW 
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Not granted jn a hard case. iii. }(K)8. 

Granted upon a verdict in favour of 
the defendants who had undertaken 
to honour the bill of exchange that 
the plaintiils should draw unon 
them. ill. 1(109 to 1C75.— See ^i// 
^ Exchange, 

The court, not the jury, are to judge 
of thelaw ofmer(*hants. ibid. And 
See Bill of Exchange. 

The court seeing great reason to sus- 
pect " that very improper ntethods 
** had been taken to procure e%*i- 
** dence, set at>ide the verdict, on 
•* payment of costs/' ibid. 

For excessiveness of damages — See 
Verdict. 

For excessiveness of damag e s Sec 
Verdict. 

In an action for a malicious prosecu- 
tion — ^want of probable cause was 
objected, but not verified. It is 
essential, as well as malice. See 
Action for maliciouM Prosecution. 
iv. 1974. 

After two concurring verdicts, may 
be granted ; upon sufficient cir- 
cumstances: it is discretionary, 
and depends upon the particular 
cumstances. iv. 2109. 

It may be granted in ejectment- 
cases, as well as iu other cases ; 
upon proper grounds, iv. 2224, 
2225. 

NON PROS. 

For want of declaring within time, in 
trespass against several defeiidants, 
ought to be joint ; not several, one 
for each defendant, iv. 241 S. 

NON-SUIT. 

j^ction against two ; judgment 
against one, by default ; rule for 
judgment for the other, as in case 
of a non-suit, pursuant to 14 G. 
2. c. 17. s. 1. Yet this defendant 
can not have his costs taxed as in 
case of uon-stiit ; because the case 
of a non-suit does not here exist : 
for, if the plaintiff be non-suited, 
he must be out of court as against 
both defei dants ; whereas he has 
obtained judgment against one of 
them. i. ;i&9. 

Judges ought to lean against e^^ 



attempt to nonanit ^ plaintiff 
upon objections which do not r&* 
late to the real merits, iii. 1243» 
1244. 

May be set aside, upon proper 
grounds properly supported : as 
where a judge at nisi prtas nonsuits 
a i)lainuff, and is mistaken, iv. 
1986. 

Refused to be set aside, and leave to 
re^ly de novo. The plaibtifiTs 
former replication was, ** Uiat thp 
** cause of action arose within six 
" years :'* which he could not 
prove. He wanted now to reply, 
^* that the writ of latitat issued 
** within the six years.** v. 2692, 
2693. 

NOTICE— 

Of an inquisition at the assizes, upon 
an untimely death, where the co- 
roner has omitted to take one — is 
necessary, i. 19. 
Of being elected on the livery of a 
company — given, " to attend at 
** the next court of assistants, to 
*' take upon him the liveiy.'* i. 
239, 240. 

1st. The notice shall be intend- 
ed to be regular : perDenison. 
1.240. 
2dly. A livery-man of the com- 
pany ought to know when the 
next cuurt is: per Lord 
Mansfield, i. 239. Vet N. B. 
This court was uncertain : 
for the time of holding it was 
appointable by the master and 
warden, ibid. 
To corporators— of courts, which 
their general duty obliges them to 
attend — where it must be perso- 
nal, i. S40, (Mil. See Disfran- 
chisement, 
To select bodies of corporations; 
whii-li select bodies have power 
to amove, ii. 7;il to 730. See 
Disfranchisement y Amotion. 
Of refusal to accept a bill of exchange, 
V. 2o72. See BUI of Exchange, 

NUDUM PACTUM. 

The notion and idea of it. iii. 1670. 
It came into our laiVj from the civil 
law, ibid. 
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Pncton is the first of our lawyers, 
that mentions it. iii.l670« 

Plow den adopts it, iind explains it 
agreeably to the Roman law. iii. 
1071. 

it was calculated to prevent incon- 
venieuce from hasty inconsidera^ 
promises and undertakings, ibid. 

But the objection does not hold, 
when the undertaking is in writ-< 
ing. iii. 1669 to 167L 

A departure from any right, or a sus- 
pension of pursuing it, is sufficient 
to graft a verbal promise upon. iii. 
1609 to 1672. 

NUSANCE— 

Calling a thing a nusance (in a plea) 
will not make it so : this can not 
alter the law. i. 267. 

.The person injured by a nusance 
may not abate the whole of it, 
where it arises only from excess ; 
but only so much of it, as by its 
^xcess above what is allowable, 
constitutes the nusance. i. 267, 

968 

}u occasioning noxious and offensive 
stenches, m a parish, near the 
king*s highway, and near several 
dwelling-houses, i. 336, 337, 338. 
i^e Indictment /or a Nusance. 

7he violation of a public law (1 Eliz. 
c. 17) is not within the idea of a 
nusance. ii. 1770. See Water-Bai-' 

liff. 

Indictments for nusances are not 

2uabhed on motion : they must be 
emurrcdto. iv. 211G. 

OBITER SAYINGS— 

Even of the great est judges, are not 
to be depen<led upon, if contrary 
to deliberate determinations, iy. 
2068. 

OFFICES. 
Grants of them, by bishops, i. 221 
. to 226. See iJiWtojps. 

OFFICERS. 

An officer acting under a warrant of 
a secretary of state or of a justice of 
peace, must shew ** that he acted 
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'* in obedience to it.** ni. 1767, 
17X;8. 

ORDERS 

Of justices are ihtitled to all favoura- 
ble presumptions, i. 246, 247, 24^.. 
See this at large und^ title ^fus" 
tice 0/ Peace, 
Of sessions, under a tumpike-^ct, 
JBor digging materials in private 
soil. See Turn pikes. 
An order needs not be so stricHy in 
form, as an indictteent must : an 
alternative eharge is not pycfd in an 
indictment ; but m^y be gbbd, in 
an order. 400. This Was an oixier 
on 11 G. 2. c. 19. s. 3. for prevent- 
ing frauds by tenants : the orders 
were affirmed ; though it wsa ob- 
jected, as follows, viz. 
1st. That it is ofily an altenntive 
charge " that the defendant 
*' aicfed and assisted in remov* 
ing or concealing the tenant's 
goods." ibid. 
2d. It is not charged *' that the 
<* tenant himself did remove 
" them; nor that the defendatit 
" aided and assisted him.'* il>id. 
To appoint overseers — appointing 

more than four, is bad. i. 452. 
For tisscssing one parish, in aid of 
another ; pursuant to 43 Eliz. c.2. 
S.3. 

Ist, If within the same hundted, 
two justices have jurisdiction, 
i. 576, 577. 
2d. If the hundred is not able, 
then the sessions are to assess 
any other parish within the 
county, ibid. 
3d. The two justices must show 
that both parishes are within 
the same hundred, ordivisioii. 
synonymous or equivalent to 
hundied. i. 577. 
Upon surveyors of Jjighways, " to 
*• pass their accounts, and pay over 
" money," cannot be made, ori- 
ginally, by the general quarter- 
sessions, ii. 745, 746. 
1st. This jurisdiction is given to a 
special sessions bv 3, 4 \V. & M. 
c. 12.8. 9. ibid." 
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2i\j. The general quarter sessions 
have no such juridUiction, but on 
appeal, ibid. 
3dly* Consent can not j^ve jurisdic- 
tion to a court that has none. ibid. 
On a[>peal from poor-rates — Quit 
rents, heriots or other casual pro- 
fits of a manor, are not a^^essuble. 
ii. 902. 
On uitto-^-Five private persons ^ake A 
lease ot i:!^ o d house:*, to be con- 
verted iato an hospital fo lunatics 
8upj orled b^ free and voluntary 
contributio..s of private charity : 
which hospital ii^as laid out in 
Traids and cells for the lunatics, 
and lodging-rooms for the meuiul 
hired set vauts necessarily attending 
them ; and none but the poor help- 
less luiiatics and the persons neces- 
sarily attending them have any 
kincl of dwelling in or occui^ation 
of the said hospital. One Joseph 
Manstield (the appellant) was the 
principal person hiied from year to 
year, ar.d receiving wages, and be- 
ing in the said hospital for thepur- 
pobt'S of attending on the said luna- 
tics, and having no other abode, 
occui^ation or establishment there- 
in : and the 5 lessees have not, nor 
ever had, i:or can have any profit 
benefit or advantage from the pre- 
mihies, nor any possession or oc- 
cupation thereof, othenvise than as 
aforesaid. Mansfield wa§ rated as 
occupier. He appealed. The ses- 
sions dismiss the appeal, and con- 
firm the rate : declaring their opi- 
nion " that the said tenement call- 
** ed St. Luke's hospital ought to 
." be assessed and rated tmvards 
** the rehef of the poor, by the 
** said rate.*' But their order 
was quashed by this court, ii. 
10(33 10 1006. For, 
Per cur.* 

1st. If no person can be fixed up- 
on, who may properly be rated 
as occupier, there can be no late 
made unon it at all. ii. 100^?. 
2dly. Neither thelesset*s, (who ara 
merely nomin?il uninterested 
trustt»cs,) nor the servants, much 
' less the lunatics themselves, are 



rateable as occupier, ii. 1064» 
1065. 
*ddly. This ia not like the case of 
hospitals of royal fouudution 
where the officei-s have a(.art- 
ments which tliey uaeasd^ell- 
ing-houses (as in Cbekea and 
Greenwich hos iials) where 
they a..d their families reside: 
for it has been (letermined '*diat 
*^ all those lai ge ciistinct apart- 
** ments ou^hi to be taxed to the 
** wiiidow-lighis att dwelling- 
*'' houses t and that the said offi- 
** cers are rateable, tor thera»tQ 
•« that tax" ii. 10(S, lOU. 
Appointing overseers for a vill or 
township, iii. 1092, IkJdS. S« 
Village. 
For overseers to pay over money to 
their successors, iii. 13(i6, 1367. 
Se^ Justices of Peace. 
On appeal, from a scavenger's rate, 
or for a poor's rate. iii. 1400. See 
Riiies. 
For appointing overseers for there* 
spective divisions of large parishes, 
iii. 1610 to 1015. See Parish. 
Committing a rogue and vagabond 
to the house of correction under 
17 G. 2. c. 5. s. 7. iii. 1036. See 
Commitment, 
For appointing overseers — made on 
Easter-Wednesday 1766, appoint- 
ing them " for this present year 
'* 1766," is a good order ; it 
plainly means the overseer's year, 
not the year of our Lord. iii. 1005. 
Of sessions quashing a poor rate, 
upon an appeal, generally, without 
giving any reason why they quash- 
ed it — is a good order. 1 hey are 
not obliged to specify their reasons, 
iv. 2103. 
Of sessions — declared a prisoner . ir- 
relicvaLle on 5 G. 2. c. 41. because 
char^^ed with an outlawry; and 
remanded him. This negative 
jud*>ment is a nullity, iv. 2120, 
2127. 
May be tal^en off the file, and re- 
manded, where exclusive jurisdic- 
tion is ^iven to the just ices of peace, 
i v.. 2522, y ce Ccrl iorari. 
Quashing a poor-rate made on the 
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governors of St. ^rtholomew's 
Hospital, iv. 2435 to 2442. V. 
supra, (under pa. 1063.) And . See 
Hospitals, Poor-tax, 
An order of sessions quashing a poor- 
rate, was itself quashed, because 
it quashed the rate only for not 
assessing manufactures and traders 
for their stock in trade, but did 
not proceed to relieve the persons 
supposed to be injured, or to 
charge the persons omitted ; and 
^Iso because it proposed a general 
quebtion to the court, without 
stating particular facts, v. 26^37. 
Vide Poor-taxy Rates, 

ORDERS OF BASTARDY. 

An unmarried woman was ordered 
by two justices " to m;iintaiii her 
*♦ bastard, by paying 8d. a weelc, 
*' so lone as it should be charije- 
** able to the parish." She after- 
wards married. Then, being mar- 
ried, she was, for disobeying tliis 
order, committed to the House of 
Correction ; there to remain with- 
out bail or mainprise, except she 
shall put in sufficient surety ♦* to 
*' perform the said order, or else 
** j)ersonally to appear, &c.'* Or 
be otherwise discharged by due 
course of law. iii. 1079 to 108*2. 
Resolved — 

1st. A feme covert is liable to be 

punished for crimes, ibid. 
2dly. Her subsequent marriage 

does not discharge her. ibid. 
3dly. There is no need to summon 
the husband : he is not lial>le 
for the criminal conduct of his 
wife. iii. 1079 to 1082. 
4t]»lv. Producmor bastards is an 
offence, a crime, by 18 Eliz. c. 
3. expressly, ibid. 
$thly. Therefore the justices may 
commit her, either to the county- 
gaol, or to the House of Correc- 
tion : for she is within G. 1, 
c. 19. s. 2. ibid. 
6thlv. The adding: the words, in 
the conclusion of the commit- 
ment, ** or to be otherwise dis- 
•* charged by due course of law" 



— is only nimia cautela> and non 
nocet. iii. 1082. 

ORDERS OF REMOVAL. 

See the quarto edition of my Settle- 
ment-Cases. 

ORGAN. 

The consent of the parish is not 
necessary to the ordinary or the 
ecclesiastical court's ordering an 
organ to be erected in the church, 
iii; l(i91,109i. 

But the parish cannot be charged 
with the expence of it, or with the 
repair of it, or with any new orn&« 
meiits, without their consent, ibid. 

ORIGINAL WRIT. 

An original writ is abateable, if it 
bears date before the cause of 
action, ii, 907. 

OVERSEER. 

A justice of peace, who was also a 
half pay lieutenant of marin(.'S9 
appointed overseer of the parish 
where he resides and acts. i. 240, 
247. See Justice of Peace. 

No greater number than four can be 
aiipoiuted. i. 445 to 45:;$. 

A rate can not bemad(? to reimburre 
an o\<':seer : but h<* may ^einlhur^e 
hin^.self, whilst in office, out of 
the next money raised, ii. 1153, 
1157. 

Poor rates should (as it seems) either 
be made monthly, or at least divi- 
ded and distributed into so much 
per month, ii. 1157. 

Dyin|^ with pari.-h-money in his 
hands, his executors or aihninis- 
trators must ])ay it before any 
other debts, (by 17 G. 2. c. 38. 
S..3.) ii.ll>4. 11*56,1157. 

The 17 G. 2. c. 3S. s. 4. does not i^nve 
power of apj)lying to the quarter- 
sessions, in the lirat instatice, to 
make an ori;^inal order upon late 
overseem'* to pay over monies to 
** their successors :"apreviousorder 
of two justices, pursuant to 4^5 Eliz. 
c. 2. s. 4. and s. 6. still remains 
as nccebsary as before 17 G,2. c. 
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38. ill. 1366, 1867. See Justicei 
of Peace. 

For a vill or township^order quash- 
edy because the place was not so. 
iii. ys^y 1393. See ViUage. 

For vtlls or townships in large pa* 
rifihes. iii. 1610 to 1615. See 
Parish, 

Ad order made on Easter Wednesday 
1766, appointing them *' for tliis 
*' present year 1766/' is a good 
order ; it plsunly means the over- 
seer's year, and not the year of our 
^ord« iii. 1905. 

OUTIJVWRY. 

Prror (writ of) to reverse an out- 
lawry. (The present one was in 
London, for high-treason in dimi- 
nishing the coin.) i. 638 to 643. 
let. After plea, the defendant may 
have counsel, upon the collateral 
matter, i. 638. 
2d. If, upon being arraip^ned, the 
defendant pleads non-identity, 
it is to be tried instanter. i. 638, 
639. 
3d. If error in fact be alledged, 
the atto>rney general may con- 
fess it, though not true : but he 
can not do so, if the error assigned 
be an error in law. i. 642. 
4th. Eij^ht errors were objected ; 
(which were not now. deter- 
mined.) 
1st. That the second capias ou^ht 
to have had either three or four 
mouths between its teste and 
return, i. 6S9. 
2d. That there was a disconti- 
nuance of process, i, 630. 
3d. That the outlawry was said to 
be pronounced by Mr. King, 
the coroner, whereas the lord 
mayor is perpetual coroner ; and 
the recorder is to pronounce the 
outlawry, i. 639. 
4th. That he is not said to l>e 
outlawed secundum legem et 
consuetudiem regni. i. 640. 
5th. That the irame of office (vice- 
comitcs) is not set to theieturn 
of the secoiul exigent.!. (i40, 
Cth. That the writ of proclama- 
tion is tested and rcltinud upon 



the same day. And tlie rebun 
does not specify the particnitf 
proclamations, i. 640. 
7th. That the defendant was out 
of the kingdom when the «at- 
lawry was pronounced. i.640. 
8th. Tnat the hustings are not said 
to be holden ** in and for the 
" city of London.'* i. 640. 
Can not he reversed, without giving 
such bail as the court requireiL 
1484. V.infm. 
Process of outlawry is not within 12 

G. I.e. 29. ibid. 
Special bail must be put in, upon ap- 
pearing to an outlawry, where the 
case originally required special 
bail : for the defendant shall not 
gain an advantage by standing out 
to an outlawry. 1920. 
The defendant was outlawed, after 
conviction upon two iufbrmatioiis 
for criminal misdemeanours. Re- 
solved — 

1st. The defendant ought not 
(unless under very particular 
circumstances,) to come io^ 
gratis, in pro|K?r person, at 
the return day of the capias 
udagatum : he ought regu- 
larly to come in custody of the 
sheriff, by a return of *' cepi 
" corpus!" iv. 2131 to2535. 
2dly. Outlawry in criminal cases 
differs greatly from outlawry 
in civil cases, iv. 2548 to 
2555. 
3dly. Wherein that difference 

consists, ibid. 
4thly. Before 3 Ann. A writ of 
error in any criminal case was 
held to be merely ex gratia, 
iv. 2550. But since 3 Ann. 
it ought not to be denied, in 
cases under treason and felo- 
ny, where there is prol>ably 
error : whi( h the attorney-ge- 
neral should examine into, 
before he grants his fiat. Such 
fiat is ]jreviously necessary 
to the issuing of the writ of 
error, iv. 2550, 2551. 
5thly. But in cases of treason 
and felony, the king*s pleasure 
** to deny the writ" is conclu- 
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sive ; be the error ever so 
maaifest. iv. 2551. 

6thly. SiDce 3 Ann. It became 
an important question, in all 
crimes under treason and felo- 
ny, " what 18 an error ?'* And 
since that time, the court has 
not gtv^n w&y to trivial ob- 
jections, though confessed by 
the attorney-general, ibidem. 

7thly. Such an iuformatioh inay 
be brought by the king's soli« 
citor-general : without sug- 
gesting *• that the office of 
•* attorney-general is vacant. '* 
\y. 2553 to 2555. 

8thly. Process of outlawry lies 
upon informations of this 
kind. iv. 2556, 2557. 

pthly. Every offence committed 
against the peace subjects the 
delinquent to the process of 
outlawry ; even though there 
be no actual force. Force is 
not the criterion, on which 
tlie process of exigent' was 
founded at common-law. iv. 
2558, 2559. 

lOthly. Proclamations arc not 
necessary : they are not requ i r- 
ed, in this case, either by com- 
mon-law, or by any statute, 
iv. 2559. 

llthly. If they had been neces- 
sary, this return of them is too 
loose ; being ouly " 1 have 
** caused public proclatiiation 
" to be made, in manner and 
*' form as I am within com- 
** manded.'* ibid, 

12thly, The first exaction was 
returned to be** at my coun- 
*' ty-court held at the Three 
•* Tuns in Brook-Street nea^* 
•' Holborn in the county of 
" Middlesex :'* and the other 
four, *' at my county-court 
•• held at the same place.'* 
By this return, it is shewn, and 
does appear, (exclusive of the 
requisite technical form,) 
•* that this county-court was 
•* the county-court of Mid- 
♦• dlesex, and not of any other 
** county ; and also that 



** Brook-street near Holfoora 
** lies in the county 6f Mid- 
*« dlesex." iv. 2560, 2561. 
13thly, But a technical form of 
. words, in the description of 
county-court at which an out- 
law is exacted, is requisite ; 
viz. that after the words ** at 
^« my county-court** should 
be added the name of the 
county: and after the word 
" held," should be added 
" for the county." iv. 2563 to 
2565. The authorities " that 
** such words life formerly 
f* necessary,*' begin from 7 
Jac. 1. as to the former ex- 
pression ; and from IS C. 2. 
asjto the latter, iv. 2505. 
14thly. For want of these tech- 
nical words, the outlawry was 
reversed ; as the authorities 
were on the favourable side, 
in a criminal case highly pe- 
nal : though it was acknow- 
ledged that there is neither 
law, reason, nor common sense 
in requiring them ; and that it 
does most manifestly appear 
upon this record, " that tlie 
** court in question was of, 
*' and holden for the county 
" of Middlesex." ibid. 

PACKER— 

Wliere he has a lien for the general 
balance, iv. 2222. 

P ANN EL. 

Is to be chullonjjed, where it is 
arrayed by a sheriff who has the 
smallest de;;^ree of intere>t, or is 
under the least influence or bia;i. 
iii. 1856 to 1858. 

PARISH— 

Their obligation to repair highways, 
iv. 2511, 2512. See Highicays. 

So large as that it can not reap the 
benefit of 43 Eliz. c. 2. m;iy, by 
13, 14 C. 2. c. 12. 8. 21, be 
divided into townships or villages, 
maintaining each their own poor, 
and having their own respective 
overseers, iii. 161] to 1613. 
J 
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But DP 8ttc1i division can be nmde» 
unless it uppcars, '* that they are 
** under an inability to reap the 
«* benefit of 43 Eliz." iii. 1614, 
1615. 

An order of sessions made for it, 
without this essential foundation, 
is a nuUity. ibid. 

Acquiescence under and subsequent 
usage for upwards of forty years^ 
can not vary ttie righ^ ibid. 

PARISII-CLERK. 

The office and the fees are (both of 
them) of temporal co^nizance^ 
i. 367, 368. See Prohibition, 

PARISH-OFFICE^- 

Constable of a manor including the 
parish, but more extensive, is not 
a paribh-ofBcer within 10, 11 IV, 3. 
c. 23. 6. 2, 3. ii. 118? to 1 187. See 
Certijica((;, 

PARISH-OFFICERS. 

Whether they a.e obliged to relieve 
the poor who refuse to go into the 
w oik house, v. 2679. 

PARISH-POOR. See Orders. 

RehirninGf to the parish- f om 
whence removrd without hrinj^ini^ 
a ccrtilicatc, is punishable by two 
statutes, viz. 13, 14 C. 2. c. 12. 
s. 3. and 17 O. 2. c. 5. s. 1. by 
commitment to the house of cor- 
rection, i. &c. 59(?, 597. 
1st. Qu. Whether a previous con- 
viction he necessary, upon the 
JoniuT act: (the latter ex- 
prcsbiy reijuires it.) i. 598 to 604. 
2»Uv. Qu. Whether a wife return- 
Wix with her husband, to the 
pjirisli from whivh both were 
legally removed, and bringing 
no certificate, is liable to com- 
mitiuent, as w ell as the husband, 
ihid. 
3(ily. Though 13, 14 C. 2. c. 12. 
9, 2. i»> in express words, tied 
up to persons going to work 
ill another ]arish, yet it has 
always been considered as gene- 
ral, and not being tied up to 



that particular case of goii^li 
work, only i. COl. 

4thly. But a general comifiitiiieii 
to the house of correctioi, 
*' until discharged by die 
** course of law," (indetinitdj, 
and without limitation of tioi^ 
is not good within either act: 
for, the former requiies puni^ 
meat as a Ta^bond ; aiid tbe 
latter requires the being keptt» 
hard la.bour* but limits tlie 
confinement ** not to exceed ooe 
« month." i. C02, €03. 

5thly. An action lies by husband, 
and wife, against the justice, ier 
this ill^al commitment ; al- 
though it arobe from the hoi* 
baud's illegal act. ibid. 

PARLIAMENT. 

Lords of it<^their privileges. Set 
Privileges. 

Election to it, S^ EUciion^ Bri' 
bertf. 

The precept (under 7, 8 W. 3. f . 25. 
8. 1.) ought to be directed to the 
returning officer, iv. 2270. • - 

The time of tha delivery of it to the 
returning officer may be material 
to be proved in an ac6on agaiivt 
the returning officer himself; bat ' 
not in an action against a third 
person, for bribery, iv. 2275, 2276. 

PAROLE— See Writing. 

PARTNERS— 

Action brought against one alone 
where there are several, v. 2(513. 
See Actioiiy Pleading. 

PARTY-WALLS 

Between stables, iv. 2:?97. See 5l«- 
tules (11 G. I.e. 28.) 

PATTER— 

Upon an attachment for a contempt, 
the defendant can not be admitted 
to defend in forma pauperis, ii. 
1039. 

Prosecutors of indictments shall- not 
l)e admitted to prosecute io forma 
pauperis, unless upon somost ecial 
ground, iii. 1306. 
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.i>AYMENT OF MONEY INTO 
COURT. See Practice. 
If an acknowledgment of being lia- 
ble to the action, v. 2640« 

PEACE. See Securitj/ of the Peace^ 
Attachment, Articles. 

PEERS. 
Their privileges. See Privilege. 

PENALTY. 

Vpon articles with a penalty, if the 
party injured chooses the rigorous 
remedy of proceeding for the 
penalty, he cannot repeal it: it 
extends to all that he can be 
iutitled to for every breach, and 
puts a total end to the contract 
between the parties, iii. 1352. See 
Action. 

PERJURY 
Id an answer in Chancery — no need 
to prove identity of person, nor 
actual swearing, ii. 11S9. See 
Proof. 

PHYSICIANS— 
Tlieir incorporation, constitution, and 

bye-laws. iv. 2180, 2187. 
Qu. Whether London-lice ntiates are 
members of the college, or not. iv. 
2194. 
Candidates are to be examined by 
the coraitia minora: but their aj)- 
probation is not linal. Tlicyare 
to be proposed to the comitia 
majora ; and elected by tlit^ni ; be- 
fore thev can claim to be admit- 
ted, iv. 2188 to 2104. i^ee .Van- 
damns. 
Qu. Whether licentiates have a right 
to demand admisi^ion into the 
college, iv. 21110 to 2202. 
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claim " to be admitted a fellow,** 

under the charter, v. 2750to27Cl. 
But it was not directly determined, 

" whether such licentiates have 
in general, a right to demand 
ad miss: on into the collie or 

" not/' ibid. 

PILLORY. 

Dr. Shebheare, convicted of writing 
^ud publishing a treasonable libel, 
was ordered (as one i>art of his 
sentepce) to be set in and upon 
the pillory, at Charing Cross. 
The under sheriif of Middlese?c 
(Mr. Arthur Bear d m o re) svlfered 
him to stand upon it only, in a sbrt 
of triumph, without putting his 
head, neck, arms, or hands through 
the respective holes : a servant in 
livery holding an umbrella over his 
bead. And although the under- 
shenif shewed that his officiating 
that day was quite accidental; 
and though he produced many 
affidavits to sheHt that it waJ 
not usual, in Middlesex, to put 
the head, neck, arms, or hands 
through ; and thouj^h he swore 
positively to the innocence and 
uprii^htiic^-s of his iritentioii, and 
that he diJ, accordiny; to the best 
ofliis judijmeiit, fully and duly 
execute the sentence of the court 
in the usual and common manner ; 
yt t an attachment i>i*ued a^^^ainst 
him for this contempt: and he 
afterwards was fiiu d 501. and com- 
ukitted to the custody of the mar- 
shall, for two months : ii, 794 to 
7U8. 

PILOTS. 



Clearly, they have no riL;!it to vote The fellowsliip of pilots of the Trinity 



at corporate el tactions, before actual 
admission, ibidem. 

They can not, by their bye-laws, 
legally restmin the luimber of fel- 
lows, iv. 2197 to 2201. 

A London licentiate, who has accept- 
ed a licence unrler tiuf bye-law as 
of 4th April 17^7, ou»ht not after- 
wards to de-iert that claim, and 
tieat the bye-law as null and void ; 
' and yet u|>on the foundation of 
that v^ry Mine bye^iw, set up a 



House of Dover, Deal, and the Isle 
ol'Tlvanet, have the sole piloting 
aiid loarl-mana^e of all ships and 
vessels, iVum tliose places, up the 
Thames and 3Iedway : and by 3 f». 
1. c. l;j. every person, even the 
master of the ship or vessel him- 
self, who takes upon himself to do 
so, before being tirst examined, 
approved, and admitted into that 
society, incurs the )>enaltie8 of that 
actofparhament. v. 2602to2G04. 
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PLAY— 

Money lost or lent at play ; and secu- 
rities given for the same. ii. 1077 to 
1088. f^Gaminf. 

Qui tain action upon 9 Ann. c. 14^ 
9. 2. for money uron at plav and its 
triple value, now to be Lron^ht, 
and what the jud<.^ent. iv. 2018 
to 2022. See Gaming. 

PLEA. 

Immaterial. See Rrphadfr. 

Liberty to amend it. See Hf pleader. 

Issuable (\%ithin the terms of the 
Ubual judge's order, giving time 
to plead, upon certain terms, 
wherf of one is *• to plead an issu- 
•^ able plea — •') A plea (to an action 
upon a bail-bond) of 2:j H. 6. c. 
JO. and that the bond ^ras taken 
jfor ease and favour, &r. is an 
issuable plea, within s>uch order, i. 
605. 

So is a plea of tender, i. 59. See 
Pleading. 

But not a plea in abatement, ibid. 
See Pleading, 

A false plea, pleaded by a bankrupt. 
iii.l3<)9. See Bankrupt. 

A dilatory plea to an inciictment was 
set uside, for want of an affidavit to 
verify it. iii. 1G18. 

" Non est factum" may be {leaded 
to the deed of a feme covert ; not 
to the deed of an infant, iii. 1805. 
See Deeda, 

In abatement — by one of several 
partners, sued alone, without 
joining the rest. v. 2613 to 2615. 
i^'ee Action^ Pleading, 

PLEADING. 

An account stated is no extinguish- 
ment of the original debt : and 
thcrefo.eit is no plea in bar to a 
demand of a debt of the same de- 
gree. Neither can a note of hand 
be pleaded in bar to un action up- 
on simple contract : thou|;h a bond 
may ; because it extinguishes the 
debt. i. 9. But one bond cannot 
be pleaded to another, ibid. 

A plea of tender, is an issuable plea, 
within aj udge's order giving time to 



plead, tqpoa the usual terms, '^ t9 
*' pleading issuably, &c.** i. 50. 

A plea in abateitient is not so, (be- 
cau^ it tends to delay the pfaoB- 
tiff.) ibid. 

A plea Galling^ a thing a nusanoe^ 
cannot alter its nature and malt 
it so. i. 267. 

Repleader. See Repleader,. 

Issue must be taken upon a sloi^k 
point : but it is not necessary tint 
that single point should consist ofa 
single fbct only. (As if the defen- 
dant justifies under a right of com- 
mon, it is a good replication and 
not multifarious, to traverse "that 
^' the cattle were the defendant** 
•* own, and that they were levant 
** aud couchant, and that thirv 
** were commonable cattle.'') i. 
320. 

Where the whole plea is denied, tbe 

replication must conclude to the 

.country : where only a particular 

fact is denied, it raust condwle 

with an avennent. ibid. 

Where a corrupt agreement is pleod* 
ed, the replication may either re- 
ply *' that the bond was eirea 
" upon another account,*' arid tis- 
verse the corrupt agreement with 
an absque hoc : or may deny the 
corrupt agreement directly, and 
conclude to the country, i. 320, 
821. 

Condition to indemnify against all 
claim of dower by a widow, and 
against all costs, charges^ &c. arts* 
ing therefrom. Breach assigned, 
in a bill in Chancery brought hy 
the widovv*s second husband, for 
arrears of dower : in whioh suit, 
the pldiutiff iu the present action 
hud expended 81. lOs. for costs. 
Jiid^^ment for the plaintiff, on de- 
murrer, i. 575, 57G. 
1st. This is^iithin the words and 
meaning of the condition, i.576. 
2d. The obligee, beinp already 
damnified, has an mimediute 
right to be reimbursed, i^ithout 
waiting the determination of tho 
suit in Chancery, i. 576. 

Defendant pleads two pleas (by lecvv> 
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under 4, 5 Ann* c. 16.) 1. not 
guilty ; 2dly. not guilty within 6tx 
yean ; on the former of whidii is- 
sue is joined, tried, and found For 
the plaintiff, with damages; on 
the latter, there is a demurrer, 
joinder in demurrer, argument 
(subsequent to the trial,) and judg- 
ment for the defendant ii. 753. 

1st. The general question might re- 
quire much consideration, ii. 754. 

12dly. But the particular circumstan- 
ces of this case suffice for its de- 
termination, without going into 
the general question, ibid. 

1. The plaintiff, upon the whole, 
has no cause of action, ibid. 

2. Therefore he can have neither 
judgment for him, nor costs, ii. 
755. 

3d, The judgment must be for 
the defendant, ibid. 

4. And the defendant must have 
costs of the demurrer, ibid. 

5. But upon the trial, no costs on 
either side. ibid. 

6. The former plea is not necessa- 
rily implied in the latter : for 
the plaintiff might, in the course 
of pleading, have carried the lat- 
ter off from the merits, to a col- 
lateral point, ibid. 

Withdrawing a replication and reply- 
ing de novo was permitted (for a 
reasonable cause) after 6 terms; 
and considered as an amendment, 
ii. 755, 756. 

In debt upon bond, for the penalt>% 
where there are alternative parts 
of the condition, the plaintiff must 
confine himself to a particular 
breach, ii. 774, 775. 

There is no need to spin out plead- 
ings to prolixity, where the thing 
is known : as, to specifv the re- 
spective ])roportions of the ] ny of 
a regiment, in assigning a breach 
in an agent's non-payment of it. 
ibid. 

Concludins^with an averment, instead 
of concludinj^ to the country, is 
only fo' m, and oiioht to be shewn 
for cause of (leiimrr^^T. i bid. 

Where a.n i\{TiiiuH\]\c and negative 
are not applied to the same thing. 



the conclusion needs not hi to the 
country, ii. 775. V. infra. 1022. 

Bond conditioned " to pay money 
*• on or before such a day :'* plea of 
" payment at a day before that 
" day." The plaintiff demurred 
to the plea, as offering an imma- 
terial issue. The distinction i^» 
'* that wherever the defendant* in 
** an action of debt upon bond 
*^ with a special condition, pleads 
** performance, the plaintiff must 
** assign an absolute breach ; 
** though this be not necessary, 
*' where the defendant pleads a 
•< collateral matter, (as release.*') 
The present plea, therefore, is a 
proper one : and the plaintijRI* ought 
to reply, " that the money was not 
" paid upon the day alledged, nor 
«• at any time before or aher that 
« day." ii. M4, 945. 

The statute of limitations (21 J. 1. c. 
lf>.) being pleaded to an action 
upon the case upon assumpsit, 
and " that the promise was not 
" made within six years next 
" before the exhibiting of the 
«* bill," the plaintiff replies." that 
" on the 28th of November 32 G. 
*' 2. (within six years, &c.) he 
" suecl out a latitat, with intent to 
** exhibit his bill thereupon, and 
" acoordintrly did exhibit his 
" bill thenupon, in Hilary term 
« 32 G. 2. And that the pro- 
" mise was made within six 
** years next before the suing 
" out of this latitat." The de- 
fendant rejoins " that by the course 
" and custom of this court of B. 
" R. a latitat sued out after the 
*• end of any term is supposed to 
" have issued within the ierm pre- 
** ceding: but that thislatitat was 
" really and truly sued ont after 
«* the said 28th of November, viz. 
" on the 8th of December in that 
" year, and on the same day and 
" year was signed aocoiding to 
*• the statute ; and that the pro- 
** mise was not made within six 
** vears next before the said 8th of 
*' December, on which day the 
" latitat was so really and in truth 
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** sued out." Tlie pluiutifF de- 
murred to thib rLJoiiider. But the 
court were all deaf *' that the aver- 
•* luent therein contained, ou^ht, 
•• by law, to be admitted f ' and 
in cpnsequence of that opiition, 
they over-ruled the deuiuner, and 
gave judgaie.it for the defendant, 
ii. 950 to 909. See Averment y 
Latitat^ Limitation ^.Teslr. 
TFhere there is an afliruiaiixe and a 
negative, the conclusion inubt Le to 
the country, ii. l(h2*2.V. supra.774. 
In debt on bond conditioned '* forG.'s 
** rendering an account within 30 
■* days after any demand in writ- 
•* iug," the defendaat (protcstan- 
do '* that no demand in writing 
** was made") pleads '* that G. did 
•* render an account within 30 days 
•* after any demand in writing : 
** the plaintiff replies that a de- 
*' mand ill writing was made on a 
•' particular day (sj-.ecifying the 
•* day ;) and yet no account was 
" rendered by G. within 30 days 
** after it ;" and concludes to the 
country, ibid, and 1023. 
1st. This plea, ** that G. rendered 
*** &c. within, &c. after any dc- 
** mand" must be understood 
as if it had been worded, " after 
" every demand.'* ii. 1023, 
1024. 
2d, The replication is rightly con- 
cluded to the country, ibid. 
In covenant — B.cach assigned in non- 
payment of rent to a wife and her 
second husband, upon a lease made 
by her iirst husband and her, for 7, 
14 or 21 years,.as the lessee should 
think proper. The lessee liud co- 
venanted to pay the rent to them 
and their executors, adminis-tiators 
and assigns, during the said term : 
and he bad entered, and w as pos* 
scvssed, and continued in posse^- 
sion. The second husband and 
the v\ ife (the former husband being 
dead) assign the bieach in non-» 
payment to themselves of rent in- 
curred within the firbt seven \ea;s. 
General demurrer to this derlaia- 
tion. Joinder in demurrer. Judg- 
uient for the plaintifls. ii. 1034. 
Ou a recovery in C. b, being put in 



issue on •* nul tiel record," tk 
proper and necessary method and 
course of practice is, to i»ut% 
-<:ertiorari, and have it certified; 
and tlic coprt refused to order dx 
officer of C. B. to attend in B. B. 
with the record, ii. 1034. 
A declaration consisted of twocoaofs: 
the defendant pleaded to one ; and 
demurred to the other. He had 
judgment for him ou the demurrtr. 
but a verdict was given against 
him, on the plea, the plaintiffii 
intitled to costs upon his verdict: 
the defendant, to none upon hb 
demurrer, ii. 1232. V. supra, 
753 to 755. 
In debt, for a penalty on 2 G. 2. c. 21. 
8. 7. for unlawfully corrupting 
voters at an election to parliameat, 
the defendant pleads, in abatement 
an action brought against him by 
another person, in the same term, 
for the same offence. This b a 
bad plea. iii. 1423 to 1452. 
1st. He ought to have shewn, tbat 
the right of action was attached 
in some other person, before the 
present plaintifi'^s action was 
commenced, iii. 1433. 
2dly. If it was in the same tenn^ 
the plea should have been ** that 
" the plaintiff's bill or inform*^ 
" tion was exhibited on such a 
*' day ; and that at another day 
** before that day, in the same 
** term another, &c.'* For, 
where the priority of action 
becomes essential mid necessary 
to be ascertiiined, the particular 
day must be shewn, ibid. 
3dly. There is no reason for the 
di§!linction(aUedged to betaken 
in Jackson, qui tarn, v. Gisling,) 
between pleas in bar ai.d pleas 
in abatement : for, in both cases, 
it is equally necessary to set 
out the particular day. ibid. 
4tlilv. If two informations are, in 
farh exhibited ou the same day, 
perliaps either may be pleadable 
to the other; and the defendaiit 
may not be obligeil to answer 
to either, iii. 1427, 1428, 1431, 
1434. 
la cases of copyholds differs from 
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pleadiftg in' cases of freeholds. lii. 
1537,1543,1544. 

^here and how a grant may be 
pleaded or travensed. ibid. 

Aeranl^anda feoffment, materially 
differ, in this respect, ibid. 

Non concessit puts the operation of 
a ^rant in question, ibid. 

Upon actiotis brought by sheriffs, 
upon their bailitTs secunty- bonds : 
the proper method of it, discussed 
and settled, iii. 1725 to 1729. 

la debt upon an arbitration- bond— the 
defeuaant pleaded '* no award 
" made on or befoi-e the 21st May'* 
(the time limited.) The plaintiff* 
replies, ** that the arbitrators, 
** after the making of the arbitral 
** tioQ«bond, and before the exhi- 
** biting his bill, to, wit, on the 
** 21st of May, did make an 
*• award." The defendant demur- 
red specially, and shewed for cause 
*^ that the time of making the 
** award, is not alledged with suflfi- 
•* cient certainty ; as it only comes 
** oat under a videlicet." But 
Cur. held it to be sufficiently al- 
ledged. iii. 1730. 

In joining issue, the plaintiff says — 
** et the defendant similiter," 
instead of '* et the plaintiff simili- 
*• tef :" judgment shall not be 
arrcHted for this. iii. 171>3, 1794. 

To an information in nature of quo 
warranto, where the defendant has 
two titles, iv. 2143 to 2148. See 
In/ormaiion in Nature of Quo 
Warranto, 

Matter of substance mnst be plead- 
ed : but matter of inducement 
only -may be given in evidence 
upon the general issue, iv. 24(j0. 

So may the mutter of an exempting 
proviso contained in the same act 
of parliament which gives the pe- 
nalty, ibid. 

The defendant having been taken 
in execution on a ca. jnu was afi-er- 
wards discharged out of custody,., 
by consent of the plaintiff, upon 
agreeing to pay certain sums at 
^pulated times ; part of which 
he had paid : but failing in the 
Demaiiiiog payments, the plaintiff 
Vol. V. 



brought an action of debt upon th^ 
old judgment. This mdtler being 
thereuhto pleaded, the plaintiff in 
his replication acknowledged it ; 
and yet conci uded with demanding 
the whole sum due upon the old 
judgment. Defendant demurred ; 
and hadjudgment. iv. 2483. 
1st. An action of debt will not lie 
ontheold judgment, after a ca* 
sa. and discharge by consent of 
the plaintiff, ibid. 
2dly. The replication is repugnant, 
in demanding the whole sum» 
afler a<'knowledi>tiig to have 
received pait. ibid. 
It may be alledged as a fact, *' that 
*' a latitat was prosecuted in vaca* 
*^ tion-time : but if it bears teste 
" out of term, it is void.'* v. 2589. 
V. supra, under p. 950 to 969. 
Action brought against one partner 
alone, upon a partnership-account* 
— It can not be given in evidence, 
" that there are several partners :*• 
it must be pleaded in abatement* 
The omitting to plead it in abate- 
ment is a waver of the objection, v. 
2612 to 2614. 
On a joint bond, and action brought 
against one obligor alone, it may 
be moved in arrest of judgment^ 
if it appears upon the face of the 
declaration : otherwise it must be 
averred, ibid. 
The court refused to set aside a non* 
suit, and give leave to reply de 
novo, where it put the issue upon 
<juite another fo(>t, which the plain- 
tiff had before permitted, v. 2692» 
2693. 

PLURALITIES, ^e Benefice. 

POLICY OF INSURANCE. 

On an East India-ship, its body, 
tackle, apparel, &c. and other 
furniture; against perils of the ' 
sea, he, and tire (expressly ;) to 
any poi-ts aud places beyond the 
Cape of Good Hope, and back to 
London. At Canton, the ship 
stayed to clean and refit : in order 
to which, all the sails and furoi^ 
ture were taken out of the ahim 
Dd 
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and put into a warehou! e built for 
tliat purpose on a sand-bank in the 
river there, nhere they were acci-» 
den tally burnt. This wa« found to 
l)e tiie well known and established 
usage ; and to be prudent ; and 
to be for the general benefit of the 
insurers and all concerned, i. 9^7 
to 353. 

1st. This is a loss within the words 
and meaning; of the policy, i. 
347 to 353. 
2fL If the loss happens by the 
variation of the chance, or alte- 
ration of the voyage, or other 
fault of the owner or master of 
the ship, the insurer ceases to be 
liable* ibid, 
3d* Otherwise, if the thing be done 
in the usual course of the voy«- 
age, or ex jnsta causa, ibid. • 
.4th. 80, if a ship, warranted to 
depart with convoy, goes out 
of the way in order te have the 
opportunity of convoy, this is 
DO deviation, ibid* 
5th. The essential means and ne- 
cessary intermediate steps must 
be taken to be insured, as well 
as the end. ibid. 
6th. What must necessarily be 
understood, makes a part of the 
policy, as much as what is ck- 
presbed. ibid. 
7tn. This is a loss within the voy- 
age, though it happened (strictly 
speaking) upon land. ibid. 
8th» But the insured have no riglit 
to change the bottom ; thoi;^h 
to a better or stronger ship. i. 
451. 
9th. A deviation (without neces- 
sity) determines the policy, and 
discharges the insurer, i. 351. 
Double iosnrance— =-what is,, and 
what is r^otso; apd its effects, i, 
400 to 41^5. See Insurance, 
On a ship artd on the cargo, {hy two 
distinct policies,) from Newfound- 
land to Portugal or- Spain, &c* 
The ship was io be valued at the 
sum subscribed: tBe cargo was 
fish and other merchandise. The 
ship wa<^.t4|fien by the enemy ; the 
master^ maitesy and all the sailors 



(except aQ apprentice and a lan^ 
man) taken out and carried ta 
France ; the ship renained in the 
hands of the enemy eight days; 
andwrfs thea retaken by a Britisk 
privateer, arul brougltt into Mil- 
ford Haven ; immediate notice 
was given by the insured to the 
insurers, with an offer to abandon 
the ship i|nd cargo ; the ship had 
been soiar disabled by a^orm, as 
to render her incapable of proceed- 
ing on her destined voyage without 
going into port, to r^t. The 
court held that this was a total loss ; 
and that the insurers might aban- 
don, ii. 683 to im. y. infra, 1212 : 
(where this case ia minutely stated, 
and compared wit^i that of Hamil- 
ton V. Meodes.) 

Ist. •* Whether the property be 
** changed by the capture^ «r 
. " not"— . 

1. Is a question immaterial, s> 
betweeu insurers and iusured. iL 
€teto697« 
2^ This queadOB qbxk happeii« but 
in two 0ises ; vix. .between the 
owner and a neutral vendee; 
or bet^eHf the owner and a re- . 
captor, ii. 693 to 69G. 
3* Writers and nations diffirr in 
opinion upon it. Some hold it 
to be as soon as the battle is over 
all . immediate . pursuit eeased, 
and ail hope of recovery goM* 
ibid* Some hold that the ynzt 
must be brought infra pntaidis; 
others, that twenty-four hottss 
quiet possession by theeacmy, 
is the criterion; the English 
courts of 4dmiraltT, *^ not till 
' ** aft^ sentence of oondeiBOiii> 
"" tion.*' ii. 604. 
4* But as betweeu insured and in- 
surer, the ship is lost by the cap- 
ture ; whether carrieo into pmrt 
or not ; or pondemn^, or not ; 
. or taken by enemy9 or pirate: 
and the insurer must indemnify 
the insured, aft to the loss actuaU 
ly sustained (though he • it liable 
to no more.) ii. 6M. V. infra» 
1208^ 12091 
5. And he shall stand in the phoe 



ConteiiDOd iu the five Vbiumeft. 



4»F thtf iflsuredy inr <tete of ft ^ 
capture •r abftodonnient. ii. 
C94to098. 
€L Wa^r poltciies, interest or no 
. intere#t# gave rise to this ques- 
tion, it. &^ 
9dly. Id general,' (though not uni- 
versal! j,) if an tnsurm ship be 
takeu, the insured may demand , 
as for a total loss, and abandon 
to the insurer, ii. 69(5, 697. ahd 
1212, 1213. 
ddly. So he may also, in case 
toerely of an arrest', or an em-^ 
bargo, by a prince not an enemy, 
ii. ^6i 
4thly. Yetther^ may be circum- 
stances; under which a capture 
would be but a small or no hin-^ 
dranoe to the voyage, and be^ 
only an' average-loss. ii. 697. 
As sudden' encape, or immediate 
rtonsoni. ibid, and T. infra. 
»09. 
5thly. In all cases, the insured 
mky choose not to abandon, ii. 
.007. 
6th Iv. But he can not elect to turn 
li-hat was in its nature but ah 
average loss, into a total loss^ by 
abandontng. ibid. 
Ati insured may recover for an 
average or partial loss, upon a 
declaration for a total loss. ii. 
902 to906. 
The rule of estimating the loss, upon 
. a valued policy^ is ^* that die in- 
** sucer snail pay to '^e insuted 
** the like proportion of the sum 
^' at whi<ih the goods are valued 
** in the policy, as t^ pric^ the 
^ damaged g;t)(]nds bore fo the priee 
** df the same goods hU they 
** arrived undamaged; at the port of 
** delivery, when they w^rer landed 
« tiheie." ii. 1172, 117d. 
1 . This proportion between: sound 
aiid dainag^gd ir equally tlie^ 
nde whether the ffoods come to 
a rising or to a nlling madiet; 
ii; 1170, 1172. 
2.. The i ortssa r has- nothing to do* 
with the rise or tKfe ftllofthe 
market, or witl^ tfaerspecidtftimt 



of the merofakmt. in 1170/ l!l72> 
1173. 

3. He n only to put thenierdiant h^ 
the same condition (relation* 
being had to the prime cost or 
value in the policy,) as he would 
have been in if the goods had 

. arrived free froin^ damage> ihid. 

4. And this accrues at the time of 
landing of the gotKl8.ii. 1158. 

5. A valued pohcy is not t&. he 
considered as a wager-pblicy, 
dr like interest or no ihtertat ;' 
the only etfect of the valuation 
is filing the itmount of the priine 
costs*; (just as if the parties ad« 
pitted it at the trial.;) which, 
in an open policy, mast &# 
proved ; in a valued otiey ^ands 
agreed, ii. 1171. Aiki itis^^' 
tied, that upon valued polieih», 
the merchant needs only to prove 
some interest, to take it out of 

.19G.2. C.37. ibid. 
0. Yet if a valued policy be used 
merelv as a covler to a* wager, it 
would be cQnsidercid as an eva- 
sion of that statute, ahd wooid 
not be suffiered to defbab it. ibid. 
The question, in general, war wbetfier 
the plaintiff (the insured) ought 
to recover for a total loss, when at 
the time of his 'action brought^ at 
the time of his ofier to aMid^, 
and at the time of his being fiftt 
apprized of the insured^ ship's 
having' been taken,' he hid* inr rei 
veritate only sustained ati averaae- 
loss.ii. 1196ta>2i^ 
1st. The' plaintiff upoii a policy, 
can only r^o^eran indemnity 
ajccbrdtng to the- datare of his 
case at the time of the' action 
brought, or (at most) atthff 
time of his ofier to abftnlon. 
ii. 1214. 
2dlr. Where the event has fixed 
the loss to be an averagl<-Idst 
only , before the action bfou8;fat;; 
ttadbefdi% th^ offer toabanddn, 
tbnd before the p^lainl^ had 
aoties of afiy^ ao'cident^ aodjooii« 
sequeiiUy, beto4 he coiMmftke 
any electiofli. ke. 
RAH 
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for an average-lois only. ii. 
1214. 
Sdly. But the court gave no opi- 
nion how it would lye in case a 
ship or goods insured be re- 
stored in safety, either 

1. Between the offer to abandon, 
and the bringing of the action, 
ibid. 

2. Or between the commencement 
of the action, and the verdict, 
ibid. 

3. Or after the nioney paid as for 
a total loss, and the insurer 
should attempt to compel the 
insured to refund the money and 
take tlie ship or goods, ibid. 

4thly. Change of property, by a 
capture 

1» Does not happen before con- 
demnation, ii. 1208, 1209. V. 
supra 09a,004. 

% By 29 G. 2. c. 34, s. 24. The 
jus poslliminii, o.i a recapture, 
continues for ever. ii. 1209. 

3. Is not material as between in- 
surer and insured, ibid. V. 
supra, 6^3 to 096. 
5thly. The rij^ht to abandon, in case 
of a capture and recapture, 
mnst depend upon the paiticular 
circumstances of the case: it 
does not necessarily follow, 
** that because there is a recap- 
** ture, therefore the loss ceases 
•* to be total." ii. 1209. Nor 
ought the insured recover (upon 
a contract of indemnity) as for a 
total loss, when the nnal event 
has decided that the damnifi- 
cation is in truth but an ave- 
rage-loss at the most. ii. 1209 
to 1218. 

dihly. The case of Goss v. Withers 
was not similar to this case of 
Hamilton V. Mendes: both cases 
stated and compared, ii. 1212, 
1213. . 

7thly. An over-valuation, or a 
desire to turn the fall of the 
market u|^oo the insurer (who 
has no concern in it,) are reasons 
against pe-.mit.ting an insulted 
toabandon. ii. 1213. 

8thly. The insvgnr ought not to pay 



less than the value of the h 
nor the insured to receive more. 
ii. 1214. 
9thly. An insured is not obliged' 
toa >bndon, in any case. il. 1211* 
lOthly. Where he has an election, 
no right to sue as for total losa^ 
can vest in him till lie baa made 
an elecUon. ii. 121 1, 
On a ship at five guineas per cent, at 
and from London to Halifax iu 
Nova Scotia ; warranted to depart 
with convoy from Portsmouth, for' 
the voyage, tliat is to say the Hali- 
fax or Louisburgh convoy. Before 
the ship's arrival at Portsmouth 
the convoy was gone. It waa* 
found " that the usual settled 
** premium from London toPorts- 
** mouth is one-half per centf* 
and ** that it is usual, in like 
** cades, to return part of ibepre- 
** mium.** Judgment for the 
plaintiff, unanimously, iii. 1241. 
For 

1st. These contracts are to be taken 
with latitude and according ta 
their intention, iii. 1240. 
2dly. If the risque is not run, the 
insurer shall not retain the pre- 
mium ; even though it happen 
'by the neglect or&ult ofthcin-^ 
sured. ibid. 
3dly. Yet if the risQue be ouce 
begun, the insured can ngt go 
back. iii. 1241. 
4thly. Here the vovage was in its 
nature divisible into two parts. 
As to the latter, the contract 
was without any consideratiop, ' 
as the risQue never took place 
at all. Therefore that propor- 
tion of the premium must be* 
returned* ibid. 
** Whether the premium shall be 
'* returned, or be retained by the 
** insurer, where the inauiance is 
** found fraudulent'* — ^was dis- 
cussed, but not determined : for, 
the insurer had brought the money 
into court ; or, at least done what 
was considered as equivalent to it. ' 
iit« 1361, 1362. ^ 
Respondentia and bottomree inter- 
ests must be exptearfy mentioaed 
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' mnd sprafied in the policy* But 
the court did not thereby mean to 
deteitnine ^eueraily, *' that no spe* 
** cial interest in ^oods may be 
*' ^ven in evidence m other cases, 
** if the circumstances of the cases 
*' shall admit of it.'* iii. 1401. 
The act of 19 G. 2. c. 37, never meant 
to make any alteration in the man- 
ner of insurances: its view was, 
to prevent wagering or gaming 
policies, where the insurer had no 
interest at all. iii, 1400. 
Snbschbedthus — ** warranted neu- 
•' tral ship and property''^— but, iu 
fact.shewas neutral property .aswar- 
ranted by the polic)'. The insurer, 
being sued, paid the premium into 
court : and had jud^rment : for, 
' this was no contract, iii. 1420. 
Concealment of a material circum- 
stance renders the whole contract 
void. iii. 1477. See below^ 1909. 
Free from avei-age (as to corn and 
fish ;)unless general, or the ship be 
stranded. These words are not 
a condition, but an exception. 
The insurer is liable to all (osses 
arising from the ship's being 
stranded, and in all cases where 
there iu a general average : but all 
other pai*tial losses are excluded. 
The words " free from average, 
" unless general," can never mean 
to Itfave the insurer's liable to any 
jparticular average, iii. 15^ to 
1556. 
Upon East-India ships — ^includes the 
chance of their being detained in 
India, and the risque of the coun-- 
try voyages there, iii. 1707 to 
1715. 
Concealment— A full and complete 
definition of it. 1909,1910. 
'1st. What degree of it shall avoid 

a policy. 1909 to 1919. 

2dly. The reason of the rule which 

obliges both parties to disclose 

and not deceive, is to prevent 

fraud and encourage good faith* 

. iii. 1911, 1918. ^ 

ddly. The <{uestion must always 

be, whether there was, under all 

the circumstances, at the time of 

underwriting, a fair represent 



tation ; or a concealment ; fVan- 
dulent if designed, or (though 
not designed) varying Inateriaily 
the object of the polic}% or 
changing the risque understood 
to be run. iii. 1911. 
4thly. What need to be disclosed, 
iii. 1910, 1911, 1916, 1917» 
1918. 
5thlv. A policy made for the benefit 
at an East India Governor (of 
Fort Marlborough) is not void 
upon the principle which does 
not allow a sailor to insure his 
wages, iii. 1912. 
Da Costa underwrote a policy insuring 
to Michael Firth ** lost or not \o9t^ 
'* Lisbon to Falmouth, or what 
** other port in England where his 
** majesty shall direct his packets 
'* appointed between Lisbon and 
** England, being on each and 
'< every packet-boat which shall 
•*' sail on the said voyage ; to com- 
" mence the first dlay of October 
^' 1703, and to continue one whole 
" year or to the first day of Octo- 
^' ber 1704 inclusive upon any 
**' kind of goods and merchandises 
** whtttsooer ; beginning the ad- 
'* venture immediately from the 
** loading such goods and mar* 
*' chandises at Lisbon, and to coo* 
" tinue till safely landed." It 
was agreed to be lawful to stop 
and stay at any port or place what* 
soe\'er, without being deemed a de- 
viation, without prejudice to the 
insurance. ** The said goods and 
'^ merchandises, by agreement, are 
*' and shall be vsdued at the sum 
'* insured on such packet boat, 
" without further proof of interest 
** than this policy : and to ihake 
** no return of premium for want 
** of interest, being on bullion or 
** goods.** In case of loss or mis* 
fortune, it was to be lawful for the 
assured and their servants to travel 
for the defence or recovery of 
the goods, without prejudice to the 
insurance: to the charges whereof 
the assurers were to contribute, 
according to the quantity of his 
sum insured. The consideratioo 
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•lilt tap pflr cent : and in case of 
ln^t the 0s^red to biite nothing. 
AM other |;oo48, except some which 
yrexn particularly apecilied, were to 
^ free from average under three 
pound per ^ent. ; unle»8 general, 
^rtheabip atranded. 

T^ tftid Firth, the ii^ured, the now 
defendant, had an interest, in bul- 
Im, on board the Haooier packet, 
k*inK «ne of the king's packets 
feieiween LUbon and England: 
which packet was, on the 2d of 
JQeoemher 17ii3, totally loat, off 
Falmouth, in a voyage between 
^iabonand Falmouth. 

Tpe lose was adjusted, in writing un- 
der the policy, ID the words fol- 
laiwin^P"!-** Adjusted a loss on this 
^ policy, at 1001. per cent The 
't Hanover packet. Captain Sher- 
^f bocn, being totally lost at Fsd- 
f* month, bhould any salvage 
i( hereafter be recovered, the in^ 
f * sur«d firomifies to refund to the 
f insurers whatever he may so 
M recover, in such proportion as 
f* the sum ii aured bears with the 
(* whole interest. London, * the 
<f 2ddofOctober 1764, for Richard 
M Reward— Michael Firth.*' Da 
Cfesta accordingly paid t)iis adjusts 
BMUt to Firth. 

In Jipril 17j66, the iron trunk which 
oanlained aH the bullion was 
fiahed up : and tberebv, all the 
bullion recovered, without any 
loss or pxtjadice whatever ; ati<l 
Aeliverad to Michael Firth, the 
BOW. defendant. But the defendant 
Siith'aexpenoeof salvage amount* 
ed to (iSL 6b. ad. and deducting 
watsum for salvage, the nett pro-f 
portion of the defendant's share 
oime to 2001. lis. 9d. The plain. 
tiff Da Costa^s proportion thereof, 
in respect of his subscription, 
amounted to 48L 4b. which was 
paid into court, upon the present 
4ction. 

The pieseDt a^ption was an uufebK 
talUB >a§uwirait brought bjr Dct 
CMfta, tho insurer, against Michad 
firthpthftinaoifd, fcr flOQU fev sa 



miacb money had woA cecfiwed 1^ 
Firlbto his uae. Oo oon aaaumfit 
pleaded, issue mm joined; the 
caufcc tried ; and Ibe mbo^ caie 
elated. TlieiiveBtiM^aa— ><* Whe- 
^' (her the plaiiitiff, upon this 
** caae, is not iotitieii to ixnover 
«« in this action.** iv. lttB6. 

The Gouit offdeced the v^oatea to he 
dleli\-erod to thedefeodaot : fer, the 
«d||natmant Bhewa» thai eocb side 
bad given it upao a total loaa. It 
was a solemn a^nndonmeot, and 
an agreement ** that tiie ioanieiv 
^ should be concent widb palvag? 
** in such proportion «a the anm 
** insured bears to tbe vhote i»- 
ff temV iv. 197a 

Tlieir h^d it to be« mbed policy, 
and of a peculiar sort, and o valued 
IMdicy; but a feir one, and withoni 
fraud or niisrepraseotalioo, aad 
within the oxceptioQ of 10 & 8. c 
87. And therefore the insured 
was intitled to receive as foratotel 
loss. The inanrer agreed to the 
value : «nd b cooeludod to di^ 
pute it. tv. 10(ia, 1070. 

The insured ought to know whether 
his ship was tea-worthy, when she 
act out upon her vovage : but he 
can not be expected to know hv 
condition, after she baa been hmg 
out. V. 9004. 

POOH^ 

Whether pkrish-officers are obbgcd 

to relieve such as rafiiaetiigQ ialo 
the work-house. V. SXi79. 

PQOR*.TAX. See CMarjr, 5#iiteiM^ 

(43 Elfz. c. 2. s. 1.) Motmi^ 

RaitSy Hktett QaeriTfirj. 
A superintendiint of yak-vorka* i«- 
leiving a salaTjF hy monthly pay- 
ments, and taoionabk al pleaame^ 
was rated to the poai» wpta the 
^ acco^n[t of Us oiljurf «dy.** 
Hui comt hfM, ttut thia it bet 
snch a speeiea of moperty oa fan 
be rated %o tb« athaf^ Ae peer* 
a» pefaaoal eiMi vithmlhtMiidu 
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IP^rsOfial property and stock in 

tmde — ^Whether rateable to the 

pooi>tftx, or ntit^ iv. 2294^ 
la to be pckidby the occupier: And 

the person rated mutit be rated ia 

that character, m 2430. 
HoapitaUofficers may be rated as oc^^ 

cupiersy for their distinct apart^ 

ments. ibid. • 
But hospitaUseryants can not: nei» 

ther ^can the corpomuoiu ibid. 
The poor 'in hospitals are properly 

the occupiers : but they can not be 

rated at all. ibid. 
^ Whether a tradesman is rateable 

•• for his stock in trade'* — was not 

now determined! but it seems, not. 

V. 2G36, 2037. V. supra, 2291. 

POST*DUTIES— 

Hew they arise ; and what is the con- 
sideration of them. iii. 1402 to 
1407. See Declaration, TolU 

POST-MASTER. Sec Utters. 

POWERS. 

The limitation and modifying of 
estates by virtue of powers, came 
from equity, into the common-law, 
with the statute of uses. i. 120. V. 
infra, sub pa^ 11:46, 1147. 
The intent of the parties who gave 
the powers, ou&|;ht to govern every 
construction of them, u 120. 
They ^ail not be exceeded; nor 
their conditions evaded ; but shall 
be strictly pursued, in form and 
substance : and all acts done under 
a special authority, not agreeable 
to it, nor warranted by it, are void^ 
1.120* 
«* To make leaiie^i" is, of all kinds 
of jpowersy the most fVequent» 
ibid. 

1st. The plan of this power ** to 
*• make leases** is for the mu- 
tual advantage of professor and 
successor* i. 121'. 
ftdly. The successor therefore roust 
not be prejudiced' in point of 
remedy or any other circilm- 
stance of full and ample enjoy* 
ment. ibid.' 
3dly» The two usual ittetbods of 



leasing are, either ** at tfatebM 
" rent,'* or ** upon fines f*^tQd 
the conditions in fm-our of the 
successjor must be pursued uot 
only literally but sub&tantialiy» 
i. 121, 122. 

4lhly.'tfthe ancient n^ntisto be 
reserved, it must be reserved 
with all the beneficial circum-* 
stances, ibid, and specifically 
too, (not generally only;) that 
the remainder-^mau may be under 
no difficulty in avowing: fqr» 
otherwise, it will be a void lea8e» 
as against him; though sood 
against the owner of the inhen* 
tunce. ibid. 

6thly. It can be no lease^ uiiless 
both landlord and tenant are 
bound in mutual stipulations* 
i. 122. 

Cthly. Where the lessee never exe* 
cuted any counter-part ; never 
entered; ne\ier covenanted to 
pay the rent ; never consented ; 
never accepted the Ibtse, nor 
appears to have been in posses^ 
siou of it, or perhaps ev^ 
known of it ; and consequently, 
was never bound by it : such a 
lease is no execution of the 
power, ibid. Especially as there 
was no clause of re-entry m it. 
i. 125. 

7thly. For every fraudulent, unfair, 
prejudicial execution of such a 
power, in respect of those in 
remainder, is void at law. i. 125* 

6th1y. But it is no objection to a 
lease made under a power, *' that 
*' it is in trust for him who exe- 
** cutes the power :*' provided 
the legal tenant be bound, dur- 
ing the term, in all requisite 
covenants and conditions. 1. 124* 

9thly» The lease intended by every 
powet of leasing, is the usuu 
Husbandry lease^ reserving a 
rack-rent. i. 124» 

lOthly. A lease, by virtu of a 
power, takes effect out of the 
settlement that gives the power. 

To make a jointure— C Woolston 
baring dflvued hit. lands in Stand 
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B. H. and W. O. to the use of his 
eldest 80 1 James for life, with 
remainder in tail male to James's 
•ons ; and in default of such issue, 
the Like limitaiio.iS to his ^the tes- 
tator*8) son John; with several 
remainders over; and having de- 
vised other -lands to the use of his 
son John, aud then to his said son 
James, in much the same manner ; 
inserted a provibo in his will, ** that 
** James and John, when they 
'* should come into possession of 
'* their estate for life, should re- 
*• s^ectively have full power, 
** liberty and authority , from time 
*' to time during his or their re-^ 
speitive life or lives, by deed 
or deeds, wriiing or writings to 
•* be by him or them respectively 
** subscribed and sealed in the pre« 
*• sence of two or more credible 
'* witnesses, to assii^o, limit or 
** appoint to or to the use of or 
^* in trust for any woman or women 
'* that shall be his or their rc« 
** spective wife or wives, for and 
'* during the natural life and 
•* lives of such woman or women, 
" for or in the name or in lieu of 
" their jointure or jointures, all or 
•* any part of the several mes- 
** suages, lands, tenements, and 
*' hereditaments to him or them 
" (theswd J. W. and J. W.) here- 
** in before respectively limited as 
'* afo;esaid.'* James made use of 
this power, upon his marriage in 
1712, hy settling lands in S. with 
a provisional addition (during two 
joint lives) of lands in W. O. 
(there being an annuity payable 
to a wi-.ow out of b'.) in which 
deed of settlement there is a pro* 
viso for his wife's releasing dower ; 
and also a covenant from Jamea, 
**" that he had power to make such 
** appointment^ and that his said 
" wife and his sons by her shall 
** enjoy according to the intent of 
** the said deed and of his father's 
** will." In 1738, James releases 
this proviso, <* that his wife shall 
•* release her claim to dower out 
^ of hit estate : ' and in 1751. bv 

a 



indenture, reciting, '' that the 

** annuitant-widow .was dead,** 

and '* that he had receivtd an 

** additional fortune of above 

'* UIOL which had fallen to his 

'* wife since their marria^'* he, 

as an increase to his joiutore, 

assigns, limits, and appoints, in 

p(^isuance and by virtue of the 

power eiveu him by his father's 

will, ana of aU other powers and 

authoiities that are in him, all the 

messuages, lands, &c« devised to 

him by his father*s will, in W. 0. 

B. H. and S. to trustees, to the. use 

of his said wife and her assigns 

for her life, as an augmentation of 

her jointui'e. ii. ilSl). 

1st The intention of this power, in 

its original creation was, that it 

might be executed at different 

times, even upon the same 

woman, ii. 1144, 1147, 114a 

2dly. The settlement made by 

James upon his marriage in 

1712, did not pre\'ent or bar 

him from making this forthec 

provision for the same wife. ii. 

1144,1145,1148. 

3dly. The construction of powers 

was brought from equity to the 

commorui^w by the statute of 

uses. ii. 1146, 1147. V. ante 

120. 

4thly. Ailer the statute of use* 

some too strict determinatiooa 

were made at common-law ; 

particularly in the case of Rattle 

r. Fopham (2 Strange 092.) ibid* 

Sthly. This arose from not con* 

siaering these powers brought 

into the common»law by the 

statute of uses^ merely as a 

mode of ownership or property. 

ibid^ 

6thly .Executions, of powers should 

have the same construction , force 

and efiect in courts of law, aa* 

they have in courts of equity. 

Whatever is a ^ood power «r 

execution in equity^ the statute 

makes good at law ;. whatever 

is an equitable execotioii of a 

power ought ta be deemed % 

legal one.. ibid%. 
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Tthlj, A person hnving tuch a 

power, may do less : or if he 

does mo^ey it shall be good, to 

the extent of his ^ ower. ibid. 

To make leases for years, determi- 

oable on hves — 

1st. May be executed by a cove- 
nant, ** to stand seized/* iii. 
1440. 
2dly. And though it be by way of 
provision for a youbger child, yet 
that is no objection to it. ibid. 
Powers are derived from equity ; and 
ought, even at law, to be con- 
strued equitably, ibid. 

POUNDAGE. See Sheriff. 

PRACTICE. See Process, Proceed- 
ings^ Declaration^ Pleading, Re- 
pleader, 

All enlarged rules " to »hew cause,*' 
made in a precedin|< term, must 
be brought on before the last week 
of the term uext followinj^ ; unless 
particular Leave be given to post^ 
. pone. i. 9. 

Verdict against evidence is, in gene- 
ral a good and constant reason 
for granting a new trial, i. 12. 
But 

fiuch a vtn-dict being found for the 
defendant, and the action appear- 
ing to be frivolous, trifliiig, and 
vexa:ious, the court refused to 
grant the plaintiff a new trial ; not- 
withstandini^ its being a verdict 
a«;ainst eviden^'e., ibid. V. infra, 
5 . 353, (H>4, (»(j5. 

j^ll Causes standing for argument in 
the s;.'ecial paper, to come on in 
the same order in which they are 
there euteied ; and so to continue 
to stand, till they shall be argued: 
and none to be put off, without a 
previous special application to the 
court, i; 62. 

A new trial shall not be granted, 
merely to gratify litigious passions, 
upon every point of summu m j us, 
or in hard actions, or after uncon- 
scionable defences : though the 
verdict be against evidence and the 
strict rule of law. i. 54. V. supra^ 
12. infnH 664/665. 



All motions really and fairly ready ^ 
the bar, were ordered to be made 
rema.iets ; and to be heard (though 
they take up two, three or more 
days,) before the dignitaries and 
seniors at the bar shall be agaio 
cahed upon to move.i« 57,58. 

This regulation of motions at the bar 
was made by Lord Mansfield, at 
his first coming upon the bench; 
but was otherwise, till his lord- 
ship*s time, and especially in Lord 
Ch. J. Holt*s time ; when the juui* 
or barristers used to attend many 
days together, without opportuni- 

5f of making their motioiiS. ibid, 
gment entered nunc pro tunc. 
See Judgment. 

A motion for a new trial, and a motion 
in arrest of judgment, may not be 
made both together: the former 
must precede, i. 334. 

Bail The different terms upon 
which they shall have time to sur-%. 
render their principal, after a writ 
of error brought by him. i. 340* 
See Bail, 

A verdict obtained by stratagem or 
unequitable methods, shall beset 
aside without costs on either side, 
at least ; if not with costs to be 
paid by the party who so obtained 
It. i. 853. V. supra, under 12 and 
54. 

Scire facias against terre-tenants— See 
Common Recovery. 

The rule '* about not quashing on 
*' motion, but putting to demur,*' 
does not hola, where the court 
which is pioceediug, wants juris- 
diction in the case. i. 388 to. 391. 

An East-India merchant being 
bound, at Bombay, in a bond con- 
ditioned *' to appear in this court, 
*' to answer the demands of a 
** blai'k merchant there,** was per- 
mitted to appear here, and enter 
into a recognizance with sureties, 
in the penalty of that bond, and 
with the like condition ; afYer no- 
tice to the East-India-company, i. 
898, 

The court will not set aside (even on 
an offer to pay the costs of it] a 
jteguUr Don proi.. obtained bj thm 
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'ild^ndant against a common in- 
former : whatever they mi^t have 
done, if the plaintiff had oeen the 
party really injured, suing for jud« 
tice and reparation. t.401, 402. 
Scire facias against bail, after surren- 
der ol the principal. See BaiL 
Of bringing into court, in term-time, 
upon a habeas cor)}US issued in 
vacation and returnable immediate, 
i. 4(K>. See Habeas Corpus^ (under 
4(iO, 642, eCKi) 
Rule 1o pay money into court, and 
have it struck out of the declara- 
tion ; upon payment of costs ; fin 
an action upon the case, for the 
u&e and occupation of a house;)* 
was discharged as to the costs, (i. 
e. permitted to be done without 
paying costs ;) the plaintiiTs action 
appearing to be brought and kept 
on foot, very o[>pre88ively. i. 578, 
579. 
On the last day of a term, an attach- 
ment cannot be moved or ; except 
Ist. for non-payment of cost^ ; or 
2dly. against a sherifl', for not re- 
turninii^ a writ. i. €51. It may be 
moved ** to quash an indictment** 
(on the last day of a term :) but 
not to quash an order, ibid. 
A verdict found for the defendant, 
even against evidence, shall not be 
set aside, where the plaintiff ap- 
pears to have received no real in- 
jury, and the damages (if found for 
the plaintiff) would be but a mere 
trifle, ii. 664, 665. V. ante IS, 54, 
653. (And note, that though ver- 
<)ict8 given upon cleur and full evi- 
dence ought not to be set aside, 
yet verdicts against evidence, or 
against greatly preponderating 
«vidence, may. V. ante, 3W to 
. 398.) 

1st. Nor arbitrarily ; but accord- 
ing to legftl, judicial discretion, 
and for the attainment of justice, 
ibid, 
lidly. By a common law cOart, as 
well as by a court of equity, 
ibid. 
Sdly. Espcciidly wfiere fraud ra«' 
terferesythe common-law courts 
have a eoifturreat jurisdUctioa 



with those of equity, ibid. Bet 
Fraud, 
4tldy. This power is ewential to 
justice, ibid. It was practised 
by the common-law courts, be* 
fore. ii. 1648. ibid* It i« for the 
people^s benefit, ibid. It is now 
done upon less strict terms than 
formerly : viz . only payment of 
costs, ibidk 
5thly. As well after trials at bar, 
as after trials at nisi prius. ibid. 

A jndj^ent having been ncslcctod 
to be entered up, and the roll 
lost, a rule was made, j Ji te cti l i g 
the clerk of the judgments, to ngo 
and number and me a new- roil, 
thirty years backwards ; making a 
special entry of the dav of docquet- 
ing it : but it was oroered, that it 
should not be made use of, against 
the administrator of the defendant 
ii. 722. 

The present course is, for the plain* 
tifrs attorney to undertake to 
make the entri' upon the roll.ii. 
723. And he does it for 5d* per. 
sheet, which is allowed him ny 
the chief clerk, whose fee is 8d. per 
sheet, ibid. ii. 729. 

But as he acts herein as one of the, 
clerks of the chief clerk, the chief 
clerk T5 liable to an action 1^ 
a suffering purchaser : (thooLD 
the attorney is indeed answerable 
over, to him.) ibid. 

A certiorari having issued, to remov 
an order of sessions; and a rule 
having been obtained ** to shew 
** cause why the order should not 
** be quashed;" the prosecutors 
moved to enlarge the said rule : 
they shall not, after thi$, move to 
quash the certiorari, ii. 745» 

As to habeas corpus cum caasa. ii. 
758, 759» 779. See Habeas Corpus 
cum Causa, 759| 779. 

Upon articles of the peace, ii. 780. 
See Articles iff ike Peace. 

Upon judges orders, ii. 781, 782; 8ee^ 
Judges Orders. 

A motion in arrest of jud^ent may 
be made, on the crown side^ at any 
time before sentence ptonmuioeKL 
ii^ 801. 
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Scni^Mee irf* prfirais wpwi iht day of 
^ Ttii\vtfi,iU,pinY time of that day, 
i§ 0^g«ilwr ( though it be alter the 
mi^^ t/ie eour( oa that day. ii. 

High-bar lapoay or box money, ii. 

807, 9G».y>9e Hi^^h-kar Money. 
A^r ^i>fMy'icimk ^' Bii^demea.iour, 
the defeivJiiiit mutt be preieiiit in 
4)oiirt if he. wouM move in arrett' 
pf jtnl'^iaeut ; (though he needs not 
be so, ufipn arguing a special ver* 
diet.) iu 0^, i^il. 
Bounty for aneweriag costs shall 
not be required of a (Scotch plain- 
tiff, resident in Scotland ; nor even 
of a foi-eigner, ii« 1026. 
Of charging defiendants in eustody**- 
The whole method of it discussed, 
both fuicieiit and modern, and 
both in term-time and in yaca^on. 
ii. 1049 to 1053. 

}st« A prisoner found in actual 
custody may be charged iu cus- 
tody t notwithstanding he was 
intitled to be superseoed, if he 
was not in fact aad actually su- 
perseded, ibid. 
2dly. Formerly 9 a prisoner could 
not have been charged in cu»* 
tody, but in term-time, and (ori- 
ginaUr) by being actually 
brought into court, by rule, 
ibid. 
9dly. But there ought to be some 
method of doing it in vacation- 
time, ii. 1051. 

l^t. A habeas corpus (ad re- 
spondend*) tested the hut day 
of the preceding term, and 
returnable in this court (the 
same court) ou thelurst day of 
tlie next term, has been a me. 
thod thought by piaotisers 
to ba sufficient mr the pur- 
pose : but this method is un- 
necessary and improper, ii. 
1049, 1050, 
2dly. The right method is to 
fik abilliw of the preceding 
. tenn ; ajud daliver or }tuv a 
ea|^ of tba dedamlion, as of 
the preceding tarm, and roaka 
te tdBdastt of li^ving daliM 
vcred it to Of Itfk it fortbe 



defendant being' in custody* 
ii. 1052. 

Motions £»r views. See View, ii. 250 
to259. 

I^ymentofmoaey into court. Where 
the sum demanded is a sum cer-, 
taiu, or capable of being ascertain- 
ed by mere computation, a pay- 
ment into conrt shall be admitted ; 
and so much struck out of the 
declanitioo. ii. 1120. 

Money may be paid into court and 
struck out of tne declaration, upon 
only some of the breaches, though 
more breaches are assigned, ibid. 

Unless the plaintiff prov^ more to 
be due to him, than the money 
brought into court, there must he 
a verdict for the defendant, ii. 
1120, 1151. 

A joint information may not issue 
upon several distinct rules for one 
or more information or infbr^la- 
tions against each defendant, iii. 
1271. 

Bail's surrendering their principal-— 
It is right and necessary to adhere 
strictly to the established rules 
relating to the time and manner of 
it. iii. 1300. 8eefiai7. 

In trover, the specific thing demand- 
ed may, in some eases, be br ouj^ht 
into court or delivered to the plain- 
tiff, and costs paid him to the day 
of the motion ; and thereupon^ 
further proceedings be stayed : 
yet he may still proceed for rnore^ 
at the peril of costs, in other 
cases, this may not be done. iii» 

i3()4, im 

The distinction is this — 

1st. Where trover is brought foi a 
specific chattel of an as^rtained/ 
quantity and quality, and unat- 
tended with any circumstance 
that can enhance the damages 
above the real value, but its re- 
al and ascertained value must be 
the sole measure of the damages, 
such specific thiqg demaraed 
may be brought into court, iu. 
1304. 

ddly. Where there is an Uti^erttiin- 
ty either as to the ouantihr or 
quality of the thing aemanacd I 
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^ any tort accompanying it, 
that may Ciihatice tJie damages 
abov« the real value of the thing; 
aud there is no rule whereby to 
estimate the additional valuo ; 
it shall not be brought in. ibid, 
payment of money into court, on 4,5 

Aun« c. 16. s. 1^—* 

Ist. This act ought to have a most 
liberal construction : and the 
courts of law and equity ought 
to exercise their own autnority to 
extend the spirit and reason of it. 
It meant that in cases of penal- 
ties by way of security » the clear 
iinal justice of the case should 
be attained in the courts of law. 
iii. 1373, 1374. 

2dly. The just intentof abond is, 
to secure principal,, interest aud 
costs by a penalty ; and suffer 
the debtor, at any time, to save 
the forfeiture, by performing the 
intent, ibid. 

3dly. Bonds conditioned for pay- 
ment of money by instalments 
are within this act. ibid. 

4thly. But if a bond is condition- 
ed for payment of a gross sum 
at a certain fixed day ; and bv a 
subsequent agreement, the debt- 
or is allowed to pay it by instal- 
ments, provided that he pay it 
punctually ; othen^ise, the 
agreement and defeasance to be 
void ; — if the debtor does not 
pay it punctually, they are void; 
and the gross sum is due to the 
obligee, iii. 1374. 
And unless the debtor pays* the 
whole money, he can not be 
relieved from the penalty, iii. 
1374. 

5thly. The acceptance of interest 
up beyond the time of the un- 
paid in&talmeut is no waver : for, 
the obligee was intitled to reed ve 
it, as part of the original debt 
secured by the bond. iii. 1375. 
A .mandamus'* to go. to. election, 

«* upon a judgment of ouster" — 

Ist. Can not be moved for, till 
judgment be actually signed* 
138G. 



2dly. The prosecutor, wbo out/ 
stayed till hi^ iadgmtrnt was 
signed, shall not lose his motion 
wnich he was auite prepared to 
make, by another person's em- 
ploying a counsel who had pre* 
audience before the pro8erator*s 
counsel, in order to getprioritj^ 
ibid, and 1387. 
A plaintiff ought to give the defen- 
dant an account of the particulars 
ofhis demand, iii. 1300. 
A defendant was arrested within two 
days of the end of Easter Term, 
by virtue of a writ taken out four 
days befbre the end of the same 
Easter Term ; and remained in 
custody of the sheriff till after the 
end of Trinity Term foJowing, 
without being charged with any 
declaration. 

l&t. lie was discharged out of 
the custody of the* sheriff, on 
filiiig common hail. iii. 1450. 
2dly. There is no difference (per 
Lord Mansfield) between tiis 
being in custody of the she- 
riff^ and his beingr in custody 
of the marshal, ibid. 
Bat it does not follow that ''because 
** a declaration must be filed be- 
*^ fore the end of a second term,'* 
.that therefore notice to plead must 
be given within the same limits : 
for notice to plead may be good, 
tliough only given a little ^fore 
the essoin-day of the foUowiog 
term. iii. 145'JL 
A month's time to plead — means a 

lunar month, iii. 1455. 
And so in all legal proceedings, a 
mouth means four weeks : but in 
quare impedit, six months means 
half a year. ibid. 
Temporal law understands them to 
be lunar r ecclesiastical law, calen* 
dar. ibid, and 1456. 
Concerning putting-off trials, iii. 

1514 to 1516. See Trwi. 
The court will never grant an infor- 
mation, upon the application of 
the attorney goieral, in cases pro- 
secuted by the crowu ; because he 
has that ri|^t in himself, and maj 
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smnmoti the parties to shew cause, 
if bethinks proper, lii. 15(5. V^^ n- 
f:a ace. 
Proceed*! rgs have been stayed, where 
it appears uuou the face of the de* 
claration, "tnatthe cause of action 
** is infra dignitatem curise*' (as 
for 20 shillings only :) but this 
ought not to i>e done upon the mere 
affidavit of the defendant ; for, the 
court can not try the quantum, 
ii{.onaflF.da^nt. iii. 1592. 
An objection to an omission in the 
pl'-a-roll comes too late, after the 
defendant has accepted the issue 
and paid for it. iii. 1682, 1683 
A acire facias against bail must lie 
ibur days in the office, before the 
return : a scire facias in error needs 
not do so. iii. 1723. 
Payment of money into court — The 
court of C. B. nuve lately altered 
their practice, and made it con- 
formable to the practice of B. R. 
(viz. to strike so mu<^h out of the 
declaration) iii. 1773. V. supra, 
sub 1120. 
Personal appearance of a defendant 
convicted of a misdemeanour 
ought not to be dispensed with, 
(upon his clerk in court's under- 
taking for the fine,) unless it be 
clear ** thut the punishment will 
•* not be corporal, but only pecu- 
** niaiy ;" and not in every case 
even of that khid. iii. 1787. 
A defendant in custody must be 
chartered with a declaration before 
the end of the second term after 
his impritionment : else, he may be 
dischargtfd, on filing common bail, 
^c. iii. 1787, 1788. And the time 
runs from notice of his being in 
ci|stody. ibid. 
Surri^ader in discharge of bail equal* 
ly intitles to being so supersedable, 
us if the person nad been taken, 
(ind had remained two terms in 
^ustody after being taken^ and the 
plaintiff had neglected to declare* 
ibid. 
A real fair demurrer is within the 
terms of a judge's order for plead- 
ing an issuable plea: a sham de- 
muireris only an evasion of it. iii. 
1788^ 1789. 



On a writ of error — One alone can 
not bring a w it of error, on a judg- 
ment agaii«st several, iii. 1701, 
1702. 
But one only of two executors wLo 
have recovered, may, upon a writ 
of error to reverse their judgment, 
have a scire facias quare execu- 
tionem non, without shewing *'that 
" the other i;xecutor is dead.'* . 
ibid. 
On a scire facias, no damages can 

be recovered, ibid. 
Tlie presence of an attorney for the 
defendant, upon confessing judg- 
ment, is necessary where theJefen- 
dant is in custody at that same 
plaintiiTs suit : but the rule doea ^ 
not extend to warrants of attorney 
to confess judgments in other ac- 
tions, iii. 1793. 
Issue tendered by the dtefendant; 
and the pluin tiff joins issue— -^'Et 
** predict, the defendant similiter.'^ 
instead of *'et predict, the plain- 
•* tifFbimillter" This was object- 
ed, in arrest of judgment : but the 
objection was over-ruled, and the 
judgment established, iii. 1793, 
1794. 
A prisoner is intitled to be discharged 
out of custody of the marshal, if 
a comniittitur be not actnully en- 
tered on record before the end of 
the second term. An ent'y in the 
marshal's book is not sufiicient. iii* 
1841. 
The court refused to quash, upoi> 
motion, an indictment for selling 
by false weights, iii. 1841. 
A general rule was now established 
(H. 17C6, 6 G. 3.) " that all en- 
** larged rules to a subsequent 
** term should be fixed to certain 
** days in such subsequent term ; 
** viz. five, for the fint day ; five^ 
« for the second ; and so on : and 
** lists to be hung up in the offi- 
** ces;and copies thereof given to 
•* tlie judges the day before the 
'' beginning of every term." iiir 
1842, 1843, 1844. 
A habeas corpus cum causa, ad faci- ' 
endum, et recipiendum, directed 
to a gaoler of an out.county, may'*' 
be returnable before a judge, ftnd 
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fmnietViate : notwithstanding an 
old disused rule of Michaelmas 
lb54 ; and notwithstanding the 
ptaintilTs having; already declared 
against the defendant m custody 
of the sheriff* pursuant to 4» 5 
W. & M. c. 21: which statute 
takes 8!^ ay the reason of this old 
rule, but not the plaintiffs right 
to remove him. iii. 1875, 1S76. 

About <|uashing indictments, on mo- 
tion, iii. 1841. See Indictment. 

After sentence pronounced, thie 
court are not boimd to let in a 
motion in arrest of judgment, iii. 

1001 to \im. 

Bail upon appearing to au outlawYJr- 
iii. 19*20. See Baii, Outlawry, 

Tbcsheriftb of London and Middle- 
sex could not be compelled to re- 
- turn their writs and hmg in the 
body, till after six days : they shall , 
fcr the fvture, be obliged to do 
it within four days. 

Rtigula generalis, made in Trin. 

. Geo, 3; iii. 1021. 

Arwrit of possesbion upon a judg- 
ment in ejt*ctmei»t, tested oefore 
the death of the lessor of the plain, 
tiff, but not acluuHy sued out till 
after his death, is regular : it has 
relation to the teste, ir. 1071. 

Costs upon* a remanet. iv. 1986 to 
•1990. SeeRffiMmet. 

Attornc)' for plaintiff neglecting to 
charge the defendant being in cus- 
tody:, with a declaration, witbin 
two terms, is liable to the plain- 
tiff in an action, but not in a 
BUTtimary way. i^. 20CO to 2003: 
See Attorney, 

The cburt will, not grant an in- 
fbnnation for ir mtsdemeaAor, 
upon' the niotion bf the attor- 
ney-general on Viehalf of the 
crowil; b^eause he lOay do it 
hiinself«-if it'iippt«rs to him to be 
proper* iv*! 2690; V. supi^ (under 
pa* 15H5.) 

Becority (or oflst^enng costs — not re- 
qtdrod of a forei^^^ier plaintiff, nor 
of a plaintiff gone ifbroud, having 
left no effects m England. iv.2106w 

A defendUnt under* attachment must 
iBtiett^gisetofefite: he cannot 



come in and confess the contenptf 
before antwanng kiterrogstorio. 
ir. 2106. 

Bail is excepted to, and tberefortf 
doesm^tjustify ; but omits |$«^Dg 
his name struck out of the bail- 
piece : he may, wbeo attached, ap- 
ply Ibr an exoucretar, to be en- 
tered UQDC pio tunc. IT. 2107. 

ludictnents for nuimiiioei muijt he 
demurred to : the court does not 
duash them oa motion, iv. 2116. 
1^ Bidt. 

Abont holding to special bait^Thc 
King*s Bench ana Commoa Pleu 
differ, where an action of debt 
it brou^Ilt upon a judgment fof 
upwards of lOU bat the ori^iild 
cause of aaion was under lOU l)ie 
former discharge oa common kail ' 
the latter require special, iv. 2118.' 

Rule to bhew cause why co«ts shonid 
not be paid the prosecutor oat of 
the mttney levied on a forieitcd 
recognizance. The king is only s 
trustee for the party. iv.2119* 

Concenting costs on removing an in- 
dictment by certiorari at the in- 
stance of tlie defendant : where the 
defendant has been convicted and 
fined, and the prosecutor has re- 
ceived a third of the tine, i v. 2126. 
See Co$t$. 

Concerning allowing interest, up<Mi 
affirmance of judgments^ iv. 2128. 
See Interesim 

On a rescue returned, iv. 2120L See 
Atfachmtnt^ Resaie. 

MVytions in arrest of judgment most 
be made within the firnt four days 
<$f the tend : but Sunday is not to 
be esteemed one of the four. iv. 
2130. 

Ofsurrendering principal, by bail— 
They have till the onarto die post* 
(sedente curia,) where it is bf 
Original, iv. 2ld4« See Bail* 

Warrant for a tales, on a trial in a 
couiity palatin^-^is to hefitHQ the 
king*s tfttorney-generaL iv. 2l73y 
2174. 

Concerning delivering ^eclaradons' 
by the by.iv.2l4l.Seei>ech»-afMi. 

Rules of practice may be dispensed 
with, or relaxed by tKio^ coy tt» uj^ 
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on sufficient reasons ; beine only 
- made in advancement ofjustice. iv. 

Variance between declaration and 
process* iv. 2417. See Variance. 

A non pros : asainst the plaiiititi^ 
for not dcclanug ivithin time, in 
an action of trespass ap^inst seve- 
ral, ought to be joint ; not a dis- 
tinct one for each defendant* iv. 
24ia 

A seine facias in error needs not lie 
foar days ia the office ; as a scire 
facifts against bait must. tv. 2439. 

A plaintiif obtained judgment. The 
oefendant brought a writ of error, 

• and transcribed: and it remains 
undetermiBed. The plaintiff 
brought an action of debt upon 
hisjadgment, and got judgment 
hj default r and took out execu- 
tion. The court stayed his pro- 
eeedings, till the writ of error 
should be determined, iv. 2454, 
2455. 

Cbtbelast dsf of a term, a motion 
** to answer the matters of an afH- 
•• davit'* can not be made iv. 
2502. v. supra (under 651.)^ 

After bail had justified, the plaintifTs 
attorney (without disclosing this) 
obtained a side-bar rule "to dis- 
continue upoa payment of 
costs ;** and then brought a 
new action. The court discharged 
theside.bar rule. iv. 2502,. 2503. 

Where a matter must be pleaded in 
abatement, but can not be given 
in evidence ; or may or may not 
be moi'ed in arrest of judgment, v. 
2611 to 2615. See Action, Bond, 
Pattners, 

Piyment of money into court is an 
acknowledgment of being liable to 
the action, v. 2640. 

The hrm and method of proceed- 
ing upon an appeal of aeath. v. 
2&13to2657. ' 

A judement signed by an attorney's 
ctenc who used the home of a re- 
gular attorney, but without his 
knowledge or consent-^was set 
aside. V. 2000. 

Aft attacjimefit for non-payment of 
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costs* may be moved for, on the 
kst day of a term. v. 2680. 

If proceedings against bail are sta^'- 
ed, upon tlieir undertaking to pay 
the debt and costts within 4 days 
after the affirmance of a judgment, 
it means the final affirmance of it. 
See Bail, Error, 

Claim of conusance. See Contuanee^ 

PREBEND ; PREBENDARY. 

Profits during vacancy — upon a ques^ 
tion about the right to them, an 
action at law, or a bill in equity, 
is the proper method: riotaman-» 
dam us to the visitor, i. 507. See 
Mandamus. 

PRESCRIPTION— See ptclaraiion^ 
For a right of burial in a chancei, 
claimed as belonging to his mes- 
** suage : it was stated that he had 
*< such a right ; and that 28. Wa» 
" due to the parish, for every per^ 
<< son buried ia tlie chancel of that 
" church.'* 

1st. This payment is not a ron- 
diti<Ki precedent, or parcel of 
the prescription : i. 443, 444. 
2d» But either a customary pay- 
ment, or, at leasts a collateral 
prescription, ibid. 

PRESENTATION. See Advotcson. 

PRESENTMENT. See Court-Leei. 
By a justice of peace upon view,. 

pursuant to 5 Eltz. c. 13. s. 0. is • 

traversable generally, lit. ISSOto- 

1532. See Hightmy. 
Of breild wantmg weight — (gwfked 

on 3 G. 3. c. 11. s. 6. and 14.) iii. 

1859 to 1805.. See Court- Leet. 

PRESUMPTION 

Must arise from some ground ; 
something whereon to fbund it. iL 
1072 to 1077. 

In favour of persons who have suffi- 
cient power to suffer common reco-. 
veries. ibid. See Tenant in Tail. 

PRINCIPAL AND ACCESSARY. 

Principal in the second degree, iv* 
2073 to 208a See /{to/. 
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PRINTING. 

Acts of fMiriiaiDent, aiid abridgments 
of acts of uarliameut— ^ 

1. The king*8 printer is intitled, 
during the term granted by let- 
ters patent of 13th of October, 
12 Ann, (for thirty years from 
10th Jan. ir«;9,) to thid right, 
exclusive of all other persons 
not authorized by former grants* 
ii. 664. 

2. But the university of Cambridge 
are by letters patent of 26 H. 
8. and 3 Car. 1. intrusted with a 
concurrent authority to print 
them within the saici uiuversity» 
upon the terms mentioned in the 
said letters patent, ibid. 

When and where, and by whom, 
first invented : and when, how, 
and by whom, first introduced into 
England, iv. 2410 to 2416. 

PRIORITY OF SUIT 

What gives it : and how to be pleaded, 
iii. 1423 to 1434. See P/^ luf tfi^. 

PRISON, PRISONERS— 

In execution, applying to be brought 
up. ii. 747, 748. See Statutes. 

Of war, taken on board of an enemy's 
ship, ought to apply to the crown, 
if his case merits relief: but this 
court will not tak« upon them- 
selves to set him at Ubeity, on a 
habeas corpus, ii. 765, 766. See 
Habeas Corpus, 

Insolvent debtors, ii. 747, 748, and 
790. and 901. See Statutes (under 
those pages.) 

The high-bar-money, or box-money, 
does not belong to them. ii. 867, 
868. See Hieh^Bar-Maneif. 

** The Marshalsea-prison . in the 
** borough of Southwark"— is a 
desciiption (in a will at least,) of 
the Halace^conrt prison, not of the 
King*s Bench Prison, ii. 1037 to 
10S9. 

The method of charging them in 
custody ; and the whole practice 
of it, (both ancient and modem, 
and both in term-time and in vat-a- 
tion.) ii. 1040 to 1053. f^eeFrnctice. 

In execution upon qui tarn actions 



brought against them, are not in* 
eluded in the 13th claaiieora2 G^% 
c. 28. ** lor dischai^ of ciebtois 
** in execution of sums uot ex» 
*< ceediug 160L upon e^bibitiug 
*' their petitioo aiid assigniirg 
«« over all their estate ai<d efiects ;** 
either as to the crowu*8 moiety, or 
even the informer** moiety. iii« 
1322. 
Insolvent debtors— when to be 
brought up a secoud time. iii. 
1393. See Staiutes (pa.liculai^ 
2G.2«c« 22.S.9. and 32 €. 2. c. 
28. s. 13.) 
By2G. 3.c.2.somuchoflG. 3.C. 
17. as relates to creditors compel- 
ling prisonets charged in execution, 
to deliver up their ebtates, and to 
such prisoners being thereupon 
discharged, is repealed from and 
after llHh November 1761, to all 
intents and purposes whatsoever* 
iii. 1457. 

Before that day, an application bad 
been made to the quarter-sessions 
under the then unrepealed law, and 
the jurisdiction fully attached in 
them ; and every requisite com- 
plied with : yet they^ adjourned 
the matter till a day subsequent to 
that day, when the repeal was to 
take place. They can not proceed, 
after that day: no jurisdiction 
remained in them, ibici. 

A person not in actual custody of the 
gaoler, but only of the officer in a 
lock-up house was holden not inti- 
tled til be discharged under 1 G. 
3. c. 17. iii. 1800. 

If a committitur is not entered on re> 
cord within two terms, the prisoner 
is intitled to be discharged, iii. 
1841. SeeProcHc^. 

Not charged with a declaration within * 
two terms, are intitled to be dis- 
charged; and the plaintilTs attor- 
ney liable to an action for his neg- 
lects, iv. 2060 to2063. SeevUlomcy, 
Practice, Statutes (4 & 5 W. & 
M. c. 21.) 

Brought up to the sessions to be 
discharged on 5 G. 3. c 41. The . 
sessions declare him irrelie^-able 
because charged with an outlawry^ 
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and remand him. This negative 
judgment is a nullity, iv. 2119, 
2120 and 2127. 

Fined for perjury — can not be dis- 
charged as an insolveut debtor. 
This IS not a debt, but a punish- 
ment, iv. 2142. 

The act of 32 G. 2. c. 28. s. 13. con- 
strued favourably for them. iv. 
2526. 

PRIVILEGE 

Of attoruies — See Attorney, 

Of lords of parliament — does not ex- 
tend to prevent the court of King's 
Bench from enforcing obedience 
to a habeas corpus ^^ to bring up 
'* a mis-used wife, * by attachment. 
But the circumstances of the case 
must be such as necessarily require 
such a method : and it must be cau- 
•tiously executed, i. 031 to (J36. 
(Where see all the particulars of 
Earl Fen'ers's case, previous and 
subsequent to his countess's swear- 
ing the peace against him.) V. 
infra, next article. 

No peer or lord of parliament hatli 
privilege of peerage or of parlia- 
ment, against being compelled by 
process of the covi.ts in Westmin- 
ster-Hall, to pay obedience io a 
writ of habeiis corpus, directed to 
him. i. 032. 

Of ambassadors and public ministers, 
and their domestic servants, iii. 
. 1478 to 1482. See Ambassador, 

Of an attorney, does not hold agaiiist 
the court of conscience in Loudon. 

. iii. 1583. 

Of parhament. v. 2726, 2727. See Dis- 
tringtiSy and Statutes, 10 G. 3. 
c. 50. 

PROCEDENDO 

Denied to a borough-court who had 
tried a cause without the presence 
of an utter-barrister of three years 
standing : (for, by 21 J. 1. c. 23. 
f . 0. such an utter-barrister ought, 
in all events, to be present at the 
tml.|i. 515. 

Grantea to a quarter- sessions ; because 
the ^rtiorari had not issued, till 

Vol. V. 



aAer the defendants had -confessed 
the assault below, ii. 749. 

To the sherifTs court in London, ii. 
758, 759. See Statutes. 

To a corporation whose bye-law di- 
rected a penalty to be sued for ia 
their own court and not elsewhere, 
ii. 775 to 780. See Habeas Cor^ 
pus cum causa, 

PROCEEDINGS. 

Set aside for want of attorney's name 
to the process ; it being set thereto, 
without his authority, i. 20. 

PROCESS. 

May be ser\'ed at any time of the 
return-day, although it be after the 
rising of the court, iii. 812, 813. 

PROHIBITION 

To a visitor. See Visitor, 
Declaring in prohibition — ^i. 198, 199- 
1st. The defendant in prohibition 
has, perhaps, a right to demand 
it, where the opinion of the court 
is against him. i. 198, 199. 
2d. But a party applying for a 
prohibition has no right to insist 
upon declaring, when the court 
are clear that his application is 
gioundless. i. 198 to 205. 
To the spiritual court, to stay pro-' 
ceedings on 5, 6 E. G. c. 4. s. 2, 
W^hich act contains three distinct 
clauses levelled against three dis- 
tinct offences in churches and 
church-yards; viz. 1st. Quarrell- 
ing, chiding, or brawling bywords 
only; 2dly. Smiting, or laying 
violent hands ; 3dJy. Striking with 
a weapon, or drawing one with 
intent to s rike. (For which 2d 
oifeiice, the offender is, ipso facto» 
to be deemed excommunicate.) 
1st. The ecclesiastical court may 
proceed upon the two first 
clauses ; and are not to -be pro- 
hibited, i. 243, 244. But 
2dly. Upon the third clause, there 
must be a previous coivnction, 
and a transmission of tbe sen* 
tenoe, and a declaration, ibid, 
ddiy. But if they proceed ibr 

E e 
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dainiigeB, on either clause, they 
Khali be prohibited, i. t244. 
4thly. The proceetlinj^ of the ttio 
courts are diverso intuitu : this* 
to punish ; that, to amend, i. 
243, 244. 
To the spiiitual court — after sen- 
tence— 

1. Shall not go, unless defect of 
jurisdiction appears upon the 
face of the libel, i. 315. 

2. Nor e\'en where tli^' hare tried 
a custom or prescription ; pro- 
vided they have at Ijndged against 
it. ibid. 

3. Otherwise, where they have 
tried a custom or prescription, 
and adjudged for it ; (because 
the)' will establish it upon- less 
evidence than the common law 
requires.) i. 315. 

To the spiritual court, to stay pro- 
ceedings for restoring a parish- 
clerk, shall be granted : {for, the 
office and Ices are of temporal 
cognizance.) 1.307,368. 

To the spiritual court, to wtay their 
proceedings in a cause relating to 
the will of a feme covert, who 
had power (by her marriage-settle- 
ment) to make a wiM: Qu. Whe- 
ther such will must not be proved 
in the spiritual court, i. 432. See 
Baron and Feme. 

To the spiritual court — sliall not be 
granted, where they have jurisdic- 
tion and have pronounced sen- 
tence : (for in such case, the re- 
medy roust be by appeal :) but if 
they proceed where they hare no 
jurisdiction at all, a prohibition 
may be applied for, after sentence. 
ii.813. 

Shall not be granted, where it is not 
material, iii. 1692. See Organ. 

The reason why the temporal courts 
will not permit the spiritual courls 
to try customs, ibid. 

To the ecclesiastical court, in a suit 
there, for not setting out tithes. 
The occupier, who had agreed 
with the impropriator's agent, after 
the com was cut and ready 
to be housed, for' 51. tendered the 
51. and offered a plea «• that he 



** had purchased the tithe for 51.** 

Which plea tlie eccle^iastical conn 

rejected. 

Ist. This reiection of this plea if 
matter of pruhibttion, aud not 
of appeal, iii. 1874, 1875* 

1. W nere their law does not 
differ from oiir's, the rejec- 
tion of a plea, would be mut- 
ter of appeal, ibid. 

2. But where it docs difler, or 
where they would lequiit 
greater proof, such arejectiou 
is matter of prohibition, not 
of appeal; bitoiuae all their 
courts would equally 'adhot 
to their own law. ibid. 

2dly. An agreement with the 
agent of the impit>priator, for a 
composition, binds the principal, 
by our law, and in comiDoa 
sense and ju!itice: but b}' their 
law it does not bind the pro- 
prietor of the tithes, (as Dr. 
Cfibson says.) iii. 1874, 1875. 
3dly. The occupier may here, with 
propriety, be said to have par- 
chased these tithes, though the 
contract was only by paiol: for 
the corn was se&'ered ; and it 
was not a sale to a stronger, but 
a composition between the pro- 
prietor and occupier, pro hac 
vice tantum. ibid. 
Tothe spiritual court — granted (eren 
after affirmance upon appeal) 
against a decree for A creditor, who 
had cited an administratrix to 
bring in an inventor^-, and (being 
brought in) had objected to it. 
The court held the spiritual court 
- to have no jurisdiction, iii. 1922, 
11)2:^. 
To tlie Admiralty-court, in a suit 
there, for seameii*s wages, sliall 
go, if the agreement be special, or 
under seal. iv. 1950, 1951. See 
Mariners. Confirmed post pa. 
iv. 2037, 2038. But 
After sentence, a proMbitioo shall 
not go, unless the want of jmitdic- 
tion in the court below i^ypean 
upon the face of the p rocefe d mgs. 
iv. 2036 to 2040. 
If the ground of applying for a prohi* 
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bitioQ he dehors the proceedings, 
the truth of the suggestion must 
be veritied by affidavit : otherwise, 
if it appears upon the face of them, 
ibid. 

To the consistory court of London, 

in a cause for calling ** whore' * in 

London — there must be affidavit 

' of the custom, and that the words 

were spoken there, iv. 20U2. 

Such a custom must either be pleaded, 
orveriiied by affidavit: a sugges- 
tion alone is not sufficient. - iv. 
20:19, 2040. 

Lies to -the spiritual court, to stay 
their proceedings for calling 
** whore,'* in London where the 
-words are, by the custom, action- 
able, iv. 241». V. supra, 20^2. 

PROMISE. 

A tenant being three quarters of a 
year in arrei^r to his landlord for 
reut, and insolvent, conveyed all 
bis eiiects for the benefit of his 
creditors. His creditors employed 
one Leper, as a broker, to sell these 
effects* He advertised a sale. The 
landlord capie to distrain. Le|.er 
promised to pay him the said 
arrears amounting to 451. (fixing 
the specific sum,) if he would 
desist from distraining. This is 
not within the statute of frauds 
29 C. 2. c. 3. s. 4. which enacts 
" that no action shall be brought, 
^* w hereby to charge the defendant 
" upon any special promise to 
*' answer for the debt, default or 
*• miscarriages of another person 
•* unless the agreement or some 
** memorandum or note thereof 
** shall be in w hting, and signed 
** by tlie party or some person, 
** authorized by hSm." \ik 1880 to 
1891. 

PROMISSORY NOTE. See Bill of 
Exchange. 

If ma^e payable certainly and at all 
events, it is a i^ood note within 3, 

. 4 Ann. c. 9.S. 1. Otherwise, if it 
Jie vontingent, and "uncertain whe- 
ther it a hall ever be pai.d .at all, or 
not. i. 227, 25^8. See nextbelo^. 
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A promissory note given to an jnlant, 
payable when he shall corae of age*, 
and specifying the particular day^ 
(viz. 12th June 1750,) is of the for- 
mer kind. ibid. For, 

1st. This is certainly and in all 

events payable, ibid. 
2diy. The distance of time 

makes no difference, ibid. 
3dly. Nor the adding <Hhat it 
** is the day of the infant*^ 
" coming of age." i. 227^ 
228. 
4thly. It is debitum in prssen^ 
ti ; though solvendum in fu- 
turo. i. ^8. 
In the name ■ of two, but signed hf 
one only ; promising to pay oa 
the death of G. H. ** provided he 
•' leaves either of us sufRcient to 
pay the said sum ; or if we shall 
be otherwise able to pay it." i. 
325, 320. 

Ist. This is not a negotiable 
note within 3, 4 Ann. c. 9. ^ 
1. being only eventual,; not 
absolute, ibid.V. supra. 
2dly. If it had, the declaration 
might have been against that 
one, singly, who signed it. i. 
325. 
3dly. But this declaration was 
upon an absolute note: which 
was not supported by produc* 
ing this coiiditional note in 
evidence ; but was a variance, 
i. 325, 326. 
An original unindorsed promissory 
note has no resemblance to a bill 
of exchange. But when once in*- 
dorsed, it has an exact analogy to a 
bill of exchange. The indorser 
then resembles the drawer of a 
bill ; the maker, the acc»eptor 6f a 
bill ; and the indorsee, the payee 
of a bill. And promissory notes, 
' and iidand bills of exchan^ Bre 
just upon the same footing, li. 67P» 
(577. A confusion has ansen fron^ 
calling the maker of a note ** the 
» • drawer." ibii and 678. 
The indorsee is bound to appfyto the 
maker of the note:^aiia if he is 
guilty of a neglect, and the maker 
Eecomes iusolvent^ the indjonee 
Eei 



Tabic of the principal Matters 



loses the money, and can not come 
upon tho in<lorser at all. ii. 07 1>. 
And if the indorsee of a note brings 
an action a^nst the indorser, be 
(the plaintin) must prove a demand 
of, or due diligence used to have 
gotten the money from the maker 
of the note. ii. 670,077,078. 

Bills of exchange, and promissory 
notes are under the same rules of 
determination, ii. 1224, 1227. See 
Biii of Exchange, . 

Mad^ payable to one or order ; but 
indorsed to another, omitting the 
words — •* or order," in the indorse- 
ment, ii. 1216 to 1229. See Bili of 
Exchange, (S. C. at large.) 

A cash-note directed by a merchant 
to his banker — " pay to ship For- 
*' tune, or bearer, so much" — is 
iiegotiable : and the bearer (prov- 
ing that he came fairly by it) may 
maintain an action upon it, against 
the drawer, iii. 1510 to 15;i0." See 
Bili of Exchange, S. C at large. 

PROOF. 
Of havinff sworn an answer in Chan- 
cery — IS sufficient, if the name be 
•proved to be the person's hand- 
writing, and the iumt' be proved 
to have been subscribed by the 
master; though there be no evi- 
dence in identity of the swearer's 
person, or of his actual swearing : 
at least j this puts it upon the de- 
fendant to shew a reasonable sus- 
picion that he was personated. 
(This was upon an indictment for 
perjury.) ii. 1189. 

PROPERTY. 

Literary— fully discussed, iv. 2303 to 
2418. See Authors, 

PURSER of a Man of War— 
Whether saleable, or not v. 2700. 
Sec JVords. 

QUAKERS. 

Refusing to pay tithes^ ra e or other 
-rights,' dues, or payments to 
churches or chapels, for the stipend 
or maintenance, of the minister or 
curate, are. compellable thereto5 



(if not exceeding 101.) by an order 
of any two justices of the county 
or place, t>ther than patrons or 
persons in any way interested (who 
may also order costs, not excettl- 
ing 10s.) which order may be ap- 
pealed from, to the general quar- 
ter sessions ; but shall not* be re- 
moved into any other court, unless 
the title of such titlies, dues or pay- 
merits shall be in question, i. 485 
to 489. 

1. The act of 7, 8 W. 3. c. 34. 
s. 4. extends only to great or 
small tithes dnd church-rates; 
and is tem[)orary : but the 
subsequent act of 1 G. 1. 
Stat. 2. c. 0. 8. 2. makes the 
former perpetual, and extends 
it to any tithes or rates, or 
any customary or other rights, 
dues or payments belonging 
to any chprch or chapel, 
which of right by law and 
custom ouglit to be paid for 
the stipend maintenance of any 
minister or curate officiating 
in any church or cbapel. i.480. 
2d. Both acts direct that the 
proceedings shall not be re- 
moved into any other court, 
(exce^>t the appeal to sessions,) 
unless the title shall be iu 
question, i. 487. . 

3. They mean that the title be 
really in question, and upon 

' some real foundation of con- 
troversy : but the mere gene- 
ral sCrupleof any quakers to 
pay afiy demanas of this na- 
ture, and their consequential 
assertion " that the right is 
** in question,*' (without 
showing upon what foot,) is 
not a sufficient ground for re- 
. moving such orders, i. 488, 
489. 

4. These two acts were made in 
favour to, and for the ease and 
benefit of quakers : and it 
would frustrate their end and 
intention, if they might be 
thus evadedy either by their 
obstinacy or mere general 
scruples, i. 488, 489. 
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6, A certiorari havin}^ issued, 
grouiidcd upon a positive but 
general affidavit on the part 
of the quakers, •* that they 
"controverted the title .to 
" these tithes before the justi- 
" res ; and that thetitle to them 
** was really in question ;'* the 
writ was superseded (upon its 
api»earinij that this general 
allegation and consequential 
assertion had no better foun- 
dation than their scruples or 
obsiinacy as above,) quia im- 
pfovide enianavit ; the return 
taken off the file ; and the 
order remanded, i, 488, 469. 
t>. But these acts never meant 
to give the justices jurisdic- 
tion to deteniiine upon the 
right and title, where they are 
really in dispute and ques- 
tion between the parties, i, 
487, 489. 
The solemn affirmation of a quaker 
(together with tendering 201. pur- 
suant to 20 G. 2. c. 18.) intitles 
him to admission into the Turkey 
company, without taking the oath 
prescribied by that act : for the 
statute of 22 G. 2. c. 46. " for al- 
" lowing Quakers to make affir- 
*' mation, in cases where an oath 
** is or shall be required,'* allows 
it, (by s. 36.) and this is no office 
or place of profit in the govern- 
ment ; (which is one of the three 
exceptions in s. 37. & ult) ii. 999 
to 1005. 
The affirmation of a quaker can not 
be read in support of a criminal 
charge ; nor even in exculpation 
of such a charge made upon' a 
third person, (the quaker himself 
not l>eing charged at all, but only 
collaterally assisting to exculpate . 
the other person :) but it may be 
read in defence of a criminal 
charge upon himself, in order to 
exculpate himself, ii. 1117. ' 

QUARE IMPEDIT. 

Six months here mean half ^ year-^ 
*' If he recovers his presentation 
** within gix monthsy ditmagef 



" shall be given, to half a .year's 
«« valueonly."13Edw.l. (Westm. 
2.) c. 5. iii. 1455. 

QUIT-RENTS 
Of a manor, are not rateable to the 
poor-tax. ii. 991 to 993. See Ma- 
nor. 

QUO WARRANTO. See In/orma- 
tion in Nature of a Quo IVar- 
ranto. 

R A MSGATE-H ARBOUR. 
The duty imposed by 22 G. 2. c.40. 
is not payable by vessels not go- 
ing through the Downs, but passti 
rng by the north-east side of the 
Godwin-sands, v. 2958. 

RANSOM. 

An action may be maintained by an 
alien enemy U}Ton a ransom-bill, 
iii. 1741, 1742. See Aiien, 

RATES. 

Poor-rates should («isit seems) either 
be made monthly, or at least di- 
vided and distributed into so much 
per month, ii. 1157. 
If a warrant of distress be made, 
upon refusal to pay a rate de- 
manded ; and before execution of 
it, (he offender dies ; qu. Whether 
it can be executed upon his goods 
and chattels in the hands of his re- 
presentative« ii. 1155 to 1159. 
Ist. There may be a doubt whether 
such a distress would be law- 
ful, after a proious demand of 
the money made upon the re- 
presentative, ii. 1 157,1 158, 1 159. 
2dly. But it is clearly bad, with- 
out such a demand lipon him. 
ii. 1159. 
Lessees of lead mines, are not, in 
that respect, liable to be rated to 
the relief of the poor. iii. 1341 to 
1345. See Mines, Statutes. (43 
Eliz, c. 2.) 
Scavenger's rate being appealed from, 
to the quarter sessions, the quar- 
ter session not only quashed it, but 
made a new one. iii. 1458 to 1460. 
}%U This order of quarter s«ssio]M 
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was removed into B. K. by ce r 
tioruri, notwithstanding the 12th 
section of 2 fV, and M. stat. 2. 
c. 8. iii. 1458. 
2dly. ft was quashed tn toto : the 
iuritiocs at their quarter sessions 
have no power to make this 
new rate. iii. 1640. 
Poor's rate bein<^ apj^ealed from* 
qu. Whether the quarter sessions 
can make a new one. ibid. 
A poor rate was quashed p^erally, 
Dy the sessions upon an appeal » 
without giving any reason why. 
They cannot be compelled to spe- 
cify their reasons: it is left to 
them, to exercise their discretion. 
iv. 2103. V. infra, 2404. 
Peisonal property and stock in trade, 
whether rateable or not. iv. 2294. 
Poor-rates made upon governors of 
hospitals, or their officers, (having 
distinct apaitments,| or their or- 
dinary sen'ants. iv. 34;j5 to 2439. 
See liospitals^ Poor-tax. 
Whoever is rated to the poor, must 

be raied as occupier* ibid. 
A poor-rate confirmed by the ses- 
sions shall not be set aside, unless 
it appears manifestly to be unequal. 
iv.2494. V. supia, 2103. 
The rate in question assessed occu- 
piers of lands at three-fourths of 
the yearly value ; and occupiers of 
bouses at two- fourths: to which 
all the pansh had agreed, and yet 
one of them, long afterwards Ap- 
pealed from it. The court refus- 
ed to quash the order of sessions 
which confirmed it. ibid, 
^tock in trade, " "whether rateable to 
*• the poor, or not,** was not 
detemdined^ (because the sessions 
proposed a general questibn to the 
court, without stating a particu- 
lar case, &c.) But the court in- 
clined that it i& not. v. 2637. See 
Orders. 

RECEIT. 
Xo defend pro interesse suo-— discus- 
ted. 111^200 ta 1304. See Ej^ct-^ 

RECOGNIZANCE. 

^%i^QV^'ig^ iiidicitin^t; from the 



court of over and termi aer at Hick*f 

m 

Hall, is a recognizance at cotuinon- 
law, and not within the siat. of §, 
6 W.&M. c. IK 8. 2.1. 10. 

Such a common -law recogiiiiaDce 
not within the statute, shall be di«* 
cluirged, iip6n the terms of it 
being complied with; withont 
payukent of any costs, i. 10. 

To remove an indictmest from tiie 
quarter-sessions, upon 5, W. & 
M. c. 11. 8. 2. shall not be dis- 
charged before paym^t of costi 
to the prosecutor (after conviction,) 
if the prosecutor be proved by 
affidavit to have been a civil officer, 
(&c. although his name be not in- 
dorsed as soch, upon the indict- 
ment: for the third section does 
not require such an iodor^ement, 
as necessary to the court's giving 
him costs ; (though the second 
section does indeed direct it to be 
done.) i. 54> 55. 

But no costs at all are payable on 
that act ; unless the indictment was 
brought by the party grieved, or 
by a justice, iriayor, &:c. or other 
civil officer prosecuting as such. i. 
431. . 

On removing an indictment for per- 
jurj' from Hick's Hall. The 
defendant neither |^ve notice of 
trial nor went to trial in or after 
the next term : in the subsequent 
one, he gaVe notice of trial, but 
withdrew his record. The pro- 
secutor got costs tflcxred agunst 
him, for not going on to trial ac- 
cording to his. notice ; tttid had 
him in custody upon an attach- 
. ment for a contempt in non-psy* 
inent of Ihera. The defendant 
gaVe a ^second notice of trial ; and 
was acquitted. The bail applied 
to discharge the recorninnce. 
The court refused to discharge it, 
whilst these costs remained un- 
paid: for there is no pretence to 
apply fbr a 'favour, without fir&t 
doing justice, iii. 1401 to 1463. 

Forfeited— ^the king is only a trus- 
tee fbrthe^fMrty. iv.2119. See 
Practiet. 
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(made perpetual by 8 & 9 W. 3. 
c. 33.) where the defeudaDt has 
beeu convicted and nned ; and the 
prosecutor has receivied oae-third 
of the fine : so much shall be 
deducted out of the costs, iv. 212G. 
See Costs, Certiorari, 

RECORDARI FACIAS LOQUE- 

LAM. 

Stays all further proceedings in a 
county court, it delivered after 
interlocutory but before final judg*> 
meiit. ii. 1151, 1152. 

The officer of the inferior court can not 
refuse obedience to the writ, under 
pretence of his fees not being paid 
him. ii. 1152. 

RECORDER. 

A wilful neglect to attend the ses- 
sions, is a cause of forfeiture : but 
a single instance of absence, where 
nothing of importance was expect- 
ed or likely to happen, nor any 
notice given to attend, is not so. 
iv. 1909 to 2008. 



RECOVERY. See Common Reco- 

very, 

RELATION. See Fiction, Teste, 
Pleading, Declaration, 

Of a bankrupt's certificate (when al- 

t lowed,) to the time of signing, iii. 
716 to 719. See Bankrupt. 

Of a bankruptcy arising irom lying 
2 months m prison, to the time of 
the first arrest, ii. 817 to 820. See 
Bankrupt, 

Where a deed of bargain and sale "to 
•' make a tenant to the prajcipe,'* 
and a common recovery, when both 
are completed, shall be considered 
as one conveyance and to relate 
to the date of the former, ii. 1134. 
See Devise. 

Of a declaration, to the first day of 
the term, if it has no special me- 
morandum, is only fictitious, and 
may be controverted, iii. 1243. 
For fictions of law shall not be 
urged to any intent not within the 
reason and policy of them. ibid. 

Of a judgment — ^To what day it shall 



relate, iii. 159G, 15971 See Com^ 

man Recovery, 
An admittance relates back to the 

time of the surrender, iv. 1961, 

1962. 
So does a disseisee*s entry or release, 

to the time of the disseisin, ibid. 
So, an escheat after the date of a will. 

ibid. 
Of a com-eyance — ^The whole of it 

shall be taken to^jether: and the 

several parts of it shall relate back 

to the principal part. iv. 1962. 
Of a writ of possessiop, to its teste. 

iv. 1971. See Ejectment, Prac'* 

tice, 

RELEASE. 

Lease and release by an infant, is 
only voidable. iii.l794 to 1809. See 
Infant, 

REMANET. 

If a cause goes off upon a remanet, 
the general rule is, •* that the costs 
*• occasioned thereby shall attend 
" the event of the cause." iv. 1990^ 
1 ut this general rule implies an 
exception of such particular cases 
as are clearly distinguished by 
their circumstances, from being 
within the reason and principle ot 
the general rule : provided the ap- 
plication be in due time. ibid. 

The general rule, " that if a cause 
** goes off as a remanet, the costs 
" shall attend the final trial,** 
is now extended (both by B. R. 
and C. B.) to other similar cases. 
V. 2694. 

RENT. 

Act of 4 O. 2. c. 28. " for the more 
'• efi*ec*tua1 preventing frauds com- 
'* mitted by tenants, and for the 
** more easy recovery of rents and 
" renewal of leases." i. 616. See 
5 tatutes Ejectment. 

What things belonging to third per- 
sons are liable to be distramed 
for rent : and what are exempted: 
iii. y49Sio^f)m. Set Distress. 

Double the yearly value, on hotdii)g 
over, after demand made and no- 
tice in writing given for delivering 
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the potsesfcion, by the landlord, 
<&c. or his agent or agents there- 
iiuto lawfully authorized : pursu* 
ant to4 G. 2. c. 28.9. 1. v.2G0a 
1st. A receiver appointed by Chan- 
cery is such an agent lawfully 
auuiori^ed to give such notice, 
ibid. 
2dly. Such notice is a demand : 
the: e is no occasion to make a 
distinct demand, over and above 
the notice in writing, ibid, 
ddiy. This is sl remedial law. ibid. 

REPEAL. See Statutes, 

REPLEADER. 

Shall be granted, where the issue 
joii.edis immaterial and void, and 
does not at all determine the right: 
unless the case itself appear to be 
so bad that no manner of pleading 
could havehel|jed it i. 301, 302. 

So, where the issue joined is so very 
inconclusive, that the court cannot 
tell how to give judgment upon 
it. ibid. 

But wliere it clearly appears that the 
defendant can have no title or de- 
fence, whatever shape or form the 
pleadings may be put into, there 
judgment shall be given and en- 
tered against him, without award- 
ing a repleader, i. 299 to 30*3. 

If a repleader be awarded, it must 
be without costs, i. 304. 

In an information in nature of a quo 
warranto, against the mayor, he 
claims under an election and 
swearing pursuant to a mandamus 
oinder 11 G. L c. 4. and shews an 
election accordingly, and that he 
was^worn pursuant to the said sta- 
tute : but when he comes to spe- 
cify the manner ofhis being sworn 
in, he (by mistake, in following an 
old precedent) shews a swearing 
pursuant to the charter, but not 
agreeable to the directions of the 
mandamus-act. The replication 
takes issue on this swearing-in : 
whipji was found for the kmg; 
the defendant not being permitted 
to give evidence of his being sworn 
in pursuant to the act; (which. 



however, was the &ct.] The court 
held it right, that he was not per- 
mitted to ^ive such evidence. Bot 
as this ftufieleven other issues were 
found forthe king without evidence, 
they considered tlie defendaat^s 
whole title as one entire title 
(though split into parts by the re- 
plication ;) and were unanimous 
in setting aside the verdict, upon 
payment of costs by the defendant, 
and in giving him liberty to amend 
his plea ; as the best method of 
coming at the true justice of the 
case.. 1. 301 to 307. 

The costs of the amendment of a plea, 
which rei|uires such a slight altera- 
tion in it, and in all the subsequent 
plead higs, as not to deface the re- 
cord, shall be allowed in propor- 
tion to necessary alterations only, 
and no more. ii. 757, 758. 

Tlie ex pence of advising whether to 
reply de novo, shall in all e\'ents 
be alloit'ed to the pros^ecutor ; and 
he is at liberty to do it if he plea- 
ses : but if he does not jndge pro- 
per to do so, he mu^t not have co»ts 
as if he actually had. ii. 758. 

REPLEVIN. SeeDistress. 

Is not an action or plaint within S, 9 
W. 3. c. 11. s, 1. iii. i286, 1287. 

RESCUE. 

A rescue is no excuse for a gaol- 
keeper, biinging up a prisoner by 
habeas corpus, and charged with 
a wilful and voluntary' escape. ▼. 
2814. [Fine for it. iv. 2130. See 
Sentence^ Attackmenty PracticeS\ 

RESIDENCE— 

At in and upon a parsonage of digni- 
tv. v. t*r22 to 2725, See StaiuUs. 
('21 H. 8. c. 13. 8. 20.) 

RESPONDENTIA— 
Ho^v respondentia-interests are to be 
insured, iii, 1401. See Policy of 
Insurance, 

RESTORATION DAY. 
Only one judge goes to Wegtmin* 
ster-Hcdl : but necessary buiineoft 
may be done. iv. 2989« 
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RETURN 

To a certiorari — may be taken oflF 
the file, on the* <vrit's being super- 
-deded quia improvid^ einanavit. 
i. 487, 488, 4^. See Certiorari. 

Of " nulla bona** upon executions 
againstl^nkrupts. i. 31 to 38. See 
bankrupt : and poet. i. 817 to 
8J0. 

Of nulla bona, upon exceptions 
at^ainst bankrupts, ii. 817 to 820, 
St^ Bankrupt. 

Falling on a Sunday, iii. 1595 to 1602. 
See Common Recovery. 

Signed and delivered, but not liled 
till about two years afV.er the death 
of the perso'i to whom the writ was 
directed. It wa& moved " to take 
** it off from the fik." This was 
litigate! ; but at last compromised, 
iii. 1041 to 1(^45. See Mandamuft. 

The sheriffs of London and iMiddiesex 
shall be obliged to returu their 
writs and brinj^ in the body, within 
four days : re^la generalis, Trin. 
6 G. 3. .iii. 1921. (Before this 
rule, they could not be compelled 
to doit, till after six days, ibid.) 

To a mandamus — may contain one, 
or more, or any number of causes ; 
provided they be consistent with 
€ach other, i v. 2044 to 20-40. 

REVERSIONER 

May brinj^ an action for an injury 
done to the value of the inheri- 
tance, iv. 2141. 

REVOCATION. 

Where a recovery, althout;h subse- 
quent to a will, did not revoke it, 
as the deed making the tenant to 
the praecipe, and leading the uses 
of it was prior to the will. ii. 1131. 

Of a will — a covenant •* to stand 
** seised to uses*' — is not a revoca- 
tion, ii. 125G. 

But a feoflment without livery, a 
bargain and sale without inrolment, 
a grant without attornment, are 
revocatipus. ibid. 

So, if a man parts with the estate out 
of himsel'. ibid. . 

A revocation in equity must be upon 
the foot of its being carried into 
execution iixequit;^. ibid. 



Of a will — a partition, by deed, 
between teiinnts in common, does 
not amount to a revocation.iii.1491. 
Constructive revocations, coatrary.to 
theiiitention of the testator, ought 
not to be indulged, ibid. 
Of a will — a subsequent admittance 
' according to the tenor of a prior 
surrender, is no revocation, iv. 
19(.2. See Copyhold. 
Of a will — ^a reiuainder-man in fee 
makes his v. ill; afterwards, the 
tenant for life dies, in the tes- 
tator's life- 1. me. The will is not 
revoked thereby ibidem. 
Of a will — by alteratioi) of circum- 
stances ; and |>articularly, by mar- 
rying and having children, iv. 2167 
to 2171. 

1st. As to the personal esftate ; 
marriage and a child, is a revo- 
cation : but marriage alone has 
not been so holden. iv. 2171. 
2dly. As to real estate — ^the reason 
is the same : and great opinions 
have been so. ibid. See lyevise. 
Of a will of lands— it was made in 
1757 : The testator duly executed 
a second, in'I7<>3. Both of them 
devised the lands to the defendant. 
The former was never cancelled : 
the hitter was cancelled by the 
testator himself. Both were in 
his custody, at his death. The 
first will stands good. iv. 2514, 
2515. 

RICHMOND PARK— 

Foot-ways through Richmond-gate 
and through East-Sheen-gates, 
across it, were established : contra, 
for carriages, or for horse-people, 
ii. 908, 909. 

RIOT 

Can not be by fewer than three, iii. 

12G3. 
If several be indicted ; and all 

acquitted, but two ; there can be 

no judgment against those two. 

ibid. 
But if six be indicted ; and two die, 

untried ; two are acquitted ; and 

two found guilty ; judgment shall 

not be arrested, ibid. 
Soy if the indictment be ^* that the 
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** two persons convicted ciim 
*• multis aliis, or with divers other 
** disturbers of the peace com- 
" mitted a riot." ibid. 
John Itoyce was indicted at a ses- 
sion oi oyer and terminer on 1 G. 
1. stut. 2. c. 5. s^ 5. for a capital 
felony, as principal in the ^^econd 
degree. A special verdict found, 
that he and divers others unknown, 
to the number of one hundred and 
more, did with force of arms, un- 
lawfully, riotously and tumultu- 
ously assemble together, to the 
disturbance of the public peace; 
and beins so assembled, divers of 
them did with force and arms, 
unlawfully and with force, felo- 
piously begin to demolish and pull 
down a dwelling-house in the in- 
dictment specified ; and that Roy ce 
was present, and did then and 
there encourage and abet the said 
persons unknown in be^nningto 
demolish and pull down the said 
dwelling-house, by then and there 
shouting and using expressions to 
incite the said persons unknown to 
do : but he did iiot with force 
begin to demolish or pull down, 
or do any act with his own hands 
or person for that purpose ; other- 
fvise th$Ln as aforesaid, iv. 2073 to 
2086. 

Ist. This offence, which was before 

this act of parliament only a 

misdemeanour, is by it made 

felony without benefit of clergy. 

. iv. 2078, 2080. 

2dly. Persons present, aiding and 
abetting, are principals in tlie 
second degree, are withm this 
statute, and ousted of clergy, 
iv. 2076, 2081, 2<>K^I, 
ddly. This verdict sufficiently finds 
tnis man to be a principiil in 
the second degree, iv. 2083. 
4thly. The following objections in 
arrest of judgment were over- 
ruled : viz. ' 

1st. The commission of gaol- 
delivery does not, as set out, 
shew that the j udge w^ of the 
quorum, iv. Sx)84. 
Mdlf. Noislue is joined upon this 
record, ibid, 



Sdly. Non constst fay whom the 

justices were aasigiied. ibid. 
4tlily. Three wer^ indicted ; but 

it does not appear what be- 
. came of the other two. Ther^ 

fore thie record is incc»nplete. 

iv. 2086- 

RIVERS— 
Fishery in them. iv. 2162 to 216&. 
Sec Fukery, 

ROADS. See Higk^wa^s. 

ROLLS. 
Leases by the Mattar of the Rolla fin- 
the time being, under 12 C. 2. No. 
49. iv. 1&75. 

1st. They may be made in trust 

for himself. 1970» li60. 
2dly. Though the proviso re- 
stiBins from making any new 
or concurrent lease (alter har- 
tng beHen once lel;eti accord- 
ing to the power,)ui<li: witiiia 
seven years of the ^xpi.ation 
of the lease in being, for iio 
longer than 21 years from the - 
ma King ; yet this rebtriction 
is not confined to expiration 
by efflux of tinie»but includes 
surrenders, and may be re- 
peated ioties^ quoties upon 
proper surrenders, so that the 
reversion be not charged for 
longer than 91 years in the 
whole, ibid. 
3dly. The acceptance of a new 
lease implies a surrender of the 
old one. ibid. Provided the 
new lease be a good one. ibid. 

RULES AND PRACTICE OF THE 
COURT. See Praciice. 

The great end of the geoeral rales of 
the court is *' to do justice :'* and 
therefore tlie court ought to see 
that it be reaUy attained, i. 301. 

Rules of practice may be divpeiwed 
with or relaxed by the -court in 
advanceipeat of justice, iv. 2721. 
See Practice^ New. 

What exceptu^ are implied, iv. 
1996 to 1990. BwH€mmf0t. 

They ought uot to be laid d^wu ^ 
strictly and rigidly, as to occatioo^ 
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greater inconveniences than they 
were intended to prevent, iv. 1996« 

SACRAMENT. 
By 13 C. 2. Stat 2. c. 1. No person 
could be elected to any office in a 
town-corporate who had not re^ 
ceived tne sacrament according 
to the rites of the church of Eng- 
land, within a year next before his 
election : and upon this statute, it 
was incumbent upon the person 
elected, to prove this fact, upou 
an issue of " non fuit* elect us*' 
taken upon a m uidamus to swear 
him in, ii. 1014, 1015, because,, 
else, his election was void. ibid. 
But since tile statute of 5 G. 1. c. 6. 
8. 3. Such election is not void, 
but only voidable ia case of a r^ 
moval or prosecution within six 
months, ibid. • 
And therefore an officer in possession 
of his office, who brings a manda- 
mus for the records and insignia 
belonging to it, is . not obliged 
(since the 5 G. I.e. 6.) to prove 
this fact, upon an action for a 
false return of'* non fuit electus*' 
made to such mandamus ; even 
although' such return was actually 
madewiihm the six nioiuhs. ibid. 
But a person never admitted into 
the office would not be within this 
latter statute of 5 G. I. because he 
could neither be removed norpro- 
tecuted. ibid. 

SCAVENGER, See Rates. 

SCIRE FACIAS 

To receiveaj udgment of above ayear*8 

•tandins, ii. 6(iO. See Execution, 
Against bail. ii. US7, 1188. See 

JExecution, 
Against bail — must He four days in 

the office, before the return, iii. 

1723. 
In error — needs not to dose. ibid. 
No damages can be recovered on a scire 

facias : nor could costs, till 8,9 W. 

3. c. 11. 8. 3. iii. 1791, 1792. 
lo error needs not lie four>days in the 

office; at a acire facias ^gaisuit 



bail must. 
1723. 
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SCOTLAND. 

Edward the 1st. maintained " that it 
" was holden of the crown of En» 
" gland.'' ii. 851. 

Heoi'ten exercised that jurisdiction 
which resulted to him as stiperior 
lord. ii. 850, 851. 852. 

The court of King's Bench actually 
sat at Roxburgh, ii. 852. 

Edward 3d. renounced all pretension 
to it, in property or supeiiority, 
divisum a Regno Angliae. ii. 852. 

Since the union, in geueiiil acts of 
parliament not intended to include 
Scotland, the method is, to decl re 
therein, by proviso, " that the act 
«' does not extend to Scotland.*' 
ii.853. 

Ed.vard the 1st. extended the rules 
of complaints against the king of 
Scotland, that they might be tried 
by a jury of Northumberland, or 
any other county ; or before com- 
missioners to be appointed by him. 
ii. 860. See Bericick, 

The linen manufacture of Scotland i« 
the linen manufacture of this king-- 
doin, withintheactof9,10 W. 3.. 
c. 27. and the act of union : and a 
wholesale-dealer in linens of tlie 
manufacture of Scotland is not ob- 
liged to take out a licence, ta 
qualify him to trade thus by whole- 
sale iu England, iii. 1317, 

SEAMEN. See ilJiiriwf r. 

SECRETARY OF STATE— 

Whether he is a justice of peace» 
•* within the intention of 7 J. 1. 
c.| 5. 21 J. 1. c. 12. and 24 G. 2. 
c. 44.*'*— argued and discussed, 
but not settled, iii. 1741 to 1768. 
" Whether he acts as a conservator 
** of the peace by the common 
•« law*'— argued, but not settled, 
ibid. 
He can not issue a warrant ** to tak« 
up the author, printer, or pub- 
lisher" (of a seditioas libel,; ge- 
nerally , and without naming or 
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describing any particular pereon ; 
leavinj^ it, consequently, to the 
discretion oft he messenger, •*whoiii 
•* to appreliend." ibid. 

The officer who defends himself un- 
der such a warrant is obli|;^d to 
shew that he acted in obedience to 
it. iii. 1767, 17(i8. 

If he takes up a person who was not 
author, printer, or publisher, the 
foundation of his defence fails, 
ibid. 

SECURITY FOR COKK. See Costs, 
■ Practice, 



SECURITY FOR THE PEACE. See 

Articles of the Peace. 

SEISIN. See Disseisin. 
The idea of a seisin, accordinu^to the 
old law, in the times of feudal te- 
nures, i. 107. 
It was the completion of that investi- 
ture, by which the tenant was ad- 
mitted into the tenure ; and with- 
out which, no freehold could be 
constituted or pass. i. 107, 
Livery of seisin — 

1st. Is immaterial, under a lease 
by virtue of a power : because 
the lease takes effect out of the 
settlement, which gives the pow- 
er, i. 123. 
2d. Mere takin^jr liverv, without 
entr}' or occupation, is not suffi- 
cient to cliHrge .vith the rent re- 
served, i. 12ij. 

SENIENCE (pronounced on Crimi- 
nals convicted.) 

An under-sheriff of Middlesex, in- 
stead of settinu: Or. h'hebbeare 
(who had been convicted of writing 
and publishing a trea<^oimble libel) 
in and upon tlie pillory, according 
to his sentence, suffered, him to 
«tand in a sort of triumph, erect 
upon the pillory, without putting 
his head, neck, anns or hands 
through the holes : with a servant 
in livery holding an umbrella over 
his beadf : In attachment issued for 
this, as for a contempt : and he 



was fined' 501. and committed to 
the marshal for 2 mouths, ii. 794 to 
798. See Pi//ory. 

For gross and malicious perjury in 
articles of the peace — ^Pillorj- once ; 
and transportatiou for seven years, 
ii. 800. See Articles of the Peace, 

For a conspirac)' to indict for a capi- 
tal crime, ii. 096, 1027. See /«- 
dictment, Judgmenty Villaiikotiis. 

On a man convicted of bribery at an 
election to parliament — (See Bri^ 
hery,) 

1st. Was respited till the time li- 
mited for bring^n^ the qui tam 
action should expire, iii. 1350, 
1388. 
2dly. Sentence — ^2001. fine, and 
three months imprisonmeut. iii. 
1389. 

For* ] c jury, against Mr. Lookup — 
He assigned for error (inter alia) 3d. 
That no certain da;y is fixed for 
setting )iim in the ^iUory. 4tlu 
I'hat no certain time is fixed for 
his tninsportation. 6th« That tlie 
court had uo power to order him 
to be traTispoited to the colonies 
or plantations, by 2 G. 2. c. 25. ii. 
1903. [The judgment was revers- 
ed Tor another different error.] 

After sentence pronounced, the de- 
fendant can not move in arrest of 
jitd'^ment, or for a new trial, iii. 
1902, 1903. 

On 5 & E. G. c. 14, for forestal- 
ling the market. See the stat. it- 
self, s. 3 & 4, and title Ingros^ 
jing. 

On 5 G. 1. c. 27, s. 1, is, for the first 
offence, a fine not exceeding 1001, 
and imprisonment for three months* 
and till fine paid : for the second 
offence, fine at discretion ; and 
imprisonment for twelve months* 
and till fine paid. iv. 2026. 

On 23 G. 2. c. 13. s. 1. (on the same 
subject, against enticine arti'ficers 
abroad,) for the first offence, 5001. 
for each artificer seduced ; and im- 
prisonment for twelve calendar 
months in the common gaol, and 
till the forfeiture be paid. ibid. 

On return of a rescue (upon mesne 
process) is discretionary : contrary 
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to Sir T. Jones, 198 and 2 Salk., 
586. Both of which ca^es ^ assert 
the constant fine to be four nobles 
each. iv. 2130. 

Upon Mr. Wilkes — for his two libels 
(seditio'us andt>bscene.) iv. 2574. 

Of imprisonment — may be to com- 
mence at a' future time ; viz. from 
and after the determination of an 
imprisonment to which he was be- 
fore sentenced for another offence, 
ibid, and 2577. 

SERVICE 
Of process — may be at any time of 
the return-day ; although it be 
long after the rising of the court, 
ii. 812, 813. 

SETTLEMENT 

Of poor. The determinations upon 
these laws ought to be according 
to plain common sense ; without 
subtlety or nicety, i. 593, 595. 

SET-OFF (of Mutual Debts) 
Is extremely beneficial to the sub- 
ject, ii, 823. 
It was first j^ven by 2 0. 2. c. 22. s. 
.13. a temporary act. ButS G. 2. 
c. 24. s. 5. perpetuates this clause 
of 2 G. 2. (which enacts generally, 
" that where there arc mutual 
** debts between thejiarties, one 
" may be set against the other ^") 
and as doubts hud arisen uf on the 
former act, about the different na- 
tures of debts, the latter makes^a 
general provit>ion (viz. ** notwith-* 
•* standing such debts are deemed 
** in law to be of a different na- 
•* ture,*'} without exception, *' un- 
'* less in cases wheie either of the 
** said debts shall accrue by rea- 
*< son of a penalty contained in 
** any bond or specialty ;"* in 
which cases, the dejbt intended to 
be set otf shall be pleaded in bar, 
and the plea»hall shew how much 
is truly and justly due on either 
side, and judgment (if th^ plain* 
tiff recovers,) shall be, entered for 
no more than shall appear to be 
truly and justly due to the plain* 
tiff, ii, 822, 82G. 



Since these two very beneBcial acts, 
stoppage or setting-off of mutual 
debts IS become equivalent to ac- 
tual payment ; and a balance shall 
be struck, as in equity and j ustice^ 
it ought to be, ii. 825. 

But at common law, before these acts, 
if the plaintiff was even more in- 
debted to the defendant than the 
defenrlant to him, he could only 
go iu:o a couit of equity, ii, 82(5* 

Bofpre 8, 9 W. 3. c. 11. s. 8. a plain- 
tiff could only assit^n one breach 
upon a bopd or ind(*nture, where 
the covenants or agreements were 
to be performed at different times, 
or the monies paid by instalments, 
&c. and if the defendant had Otily 
paid part of the debt, yet the 
judjfment was taken for the whole 
penalty, and stood as a security 
for the residue of the demand: 
w hich often forced defendants into 
equity for relief, ii. 824. 

To prevent which, this last statute 
was made: which ijives the plain- 
titl' liberty, in an action upon l*ond 
or penal sum for non-performance 
of covenants, to a.ssi^n as many 
breaches as he thinks tit, and di- 
rects damages and costs on all 
proved, an<l judgment thereon. 
Then it provides, that if after judg- 
ment, and before evtcutioii, the 
defendant shall pay into court all 
the oama^es and costs, a stay of 
execution sliall lie entered ; or if 
after execution, the plaintiff shall 
be fully paid all the damages, 
costs and charges, the defendant 
shall be discharjj;ed of the execu- 
tion : but yet, in edch case, such 
judi^ent shall remain as a.further 
security against further breaches ; 
and tlie plaintiff may have a scire 
facias upon it, suggesting other 
breaches; whereupon there shaM 
be the hke proceeding as at first : 
and on payment or satisfaction (as 
before,) proceedings shall be 
again stayed, (andsototlefquoties,) 
and the defendant shall be dis- 
charged out of execution as afore- 
said, li. 824, 625. 

Before this last statute, .actual pay- 
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ment was upon the same foot, as a 
«et-oflf is now put upou : and a 
plea of payment of the whole de- 
mand wasjust the same then, as 
a set-off equal to the whole de- 
mand is now. ii. 825. 
But if there had been a failure in pay- 
ment of any part, the plaintiff 
would have been intitled to jiid;;- 
ment for the whole |>enalty, 
(though execution was to be stayed 
on payment as above :) and this 
judgment for the whole penalty 
was to stand as a security to an- 
swer future breaches, ii. 825. 
The payment here intended must 
have been an actual payment : for 
stoppage 6r setting oil* was not 
then equivalent to actual payment ; 
but cross-actions must, at that 
time, have been brought, ibid. V. 
supra, 822, 825. 
The whole penalty can not be pleaded 
by way of set-off; (especially, 
where the penalty sounds in dama- 
ges.) ii. 1025, 1U2G. 
Brown and Baskerville had mutual 
demands. Each brought his ac- 
tion. Brown gave notice to set-off : 
Baskerville gave no such notice. 
Both causes weie tried at the very 
same nttings : but Brown v. Bas- 
kerville happened to be tried first : 
and Brown took a verdict for his 
whole demand. Then the cause of 
Baskerville against him came on : 
and Browi) would have set off, but 
was not permitted; and Basker- 
ville had a verdict for his whole 
demand. This ^verdict against 
Brown was set aside ; and Brown 
bad costs of a non-suit : but Brown 
was ordered to remit so much of 
the damages recovered by him 
against Ikiskerville in the other 
action, as exceeded the balance of 
the mutual debts betwetm them, 
ii. 1229 to 12a2. Resolved as foi. 

lows 

Ist. A- plaintiff canijot compel a 
defendant to set-off. ii. 1230. 

2. Bi^wn had a right, at the time 
when he ga\e the notice, to give 
it, ii. 1231. 

3. Qit right to make the set-off 



remained in him after his owu 

verdict ; which neither extiii» 

^uished his debt, nor chan^^ed 

Its nature, (for judgmeitt wai 

not signed,) but only amounted 

to conclusive e\-idcnce of it. ii. 

1231. 

4. Brown could not, with safety, 

have taken his verdict for less. 

ibid. 

Needs not to be pleaded or given 

notice of, by the defendant sued 

in an action for n.ouey had and 

received to the plaintiff^s use ; 

where the defendant had paid the 

plaintiff his whole demand, ex* 

cept what he retained for his labour 

and service he may give tnis in 

evidence, without notice. iv.21;>4« 

This is not a cross-demand, or mutual 

debt ; but a charge, out of the vny 

sum demanded, ibid. 

SHERIFFS AND THEIR BAIL- 

IFFS— 
Are obliged to let persons out upon 
bail, U[.on .easonable sureties of 
suflicient [persons, ii. 02iB. 
It is oppression to take money for 
doing it ; and punishable ny at- 
tachment or indictment. ibid« and 
927, 028. 
How far their bailiffs are confimd 
as to the execution of their war- 
rants, iii. 1725 to 1729. 
1st. Whether it mui»t be within 

their particular hundred, ibid. 
2dly, The proper method of plead- 
ing, ni>on actions brought on 
their secunt}'-b<md. ibid. 
Poundage is by 20 Eliz. c. 4. For 
every twenty shillings, twelve 
pence, for tKe first IWl. and six 
pence for c\-eiy twenty shillings of 
the residue, iv. 1981. 
But the crown are not bound by this 

act. ibid, and iv. 1983. 
However an action brought in the 
Excliequer by the shenfts of Lon- 
don, tu>on a bail-bond taken by 
them in*their own names, for the 
appearance of a defendant taken 
Up upon an Exchequer-proceas di\ 
tlie prosecution of the kuig^a attor- 
ney-general on behalf bf'tM crovn* 
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for custom-house penalties and 
forfeitures ; a.id a tt^iatuin capias 
ad satisfacieudum to the sheriff of 
Hertfordahiie against the bail ; can 
not be cOiisidered as the suit of the 
crown, though averred to be for the 
beneiit,and on the behalf^und at the 
expenceofthe crown : norbhall the 
•hcriff who ei^ecuted it, be preclu- 
ded from hi8 poundage, iv. 1983. 

On taking a person u(>oa a capias 
utlagatuiiiy wliat he is to do. ii. 
- 5537 to 2542. See Outlawry, 
Siaiutes (4 A- 6 fT. ^ M. c. 18.) 

Justifying undfera fieri facias — where 
they must produce a copy of the 
judgment, v. 2(i3d. See Evidence, 
Return, Bankrupts, PanneL 

SHERIFF TURNS. See Courts Uet. 

SHIP. See Policy , Iruurance, 

Capture of it, ii. im to G08. See 
Policy. 

Recapture of a taken ship. ibid. 
And see Policy, Statutes. 

Mortgage of it. iL 041. See Bank- 
rupt, Mortgage, 

Piloting ships or vessels from Dover, 
Deal, aud the Ible of Thanet, up 
the Thames and Medway. v. W03, 
2G04. See Pilots. 

Insurmg it v. 2720, 2730. See /fm- 
band, 

SILKS AND VELVETS. 

The proceeding by the custom-house 
officer, for the pecuniary penalty 
forfeited by 26 G. 2. c. 2. s. 3. 0. 
is not limited, by s. 7. -to a month 
front seizure : it extends after con- 
demnation, where due diligence is 
used hyiiim. iii. 1^58, 1359. 

Special bail, by the 8th section of 
that act, shall be given **topay 
** the forfeitures, or yield the 
<< body :** and the affidavit to* hold 
to bail needs not to be more parti- 
cular than'** that the plaintiff has 
*' cause of.actipn against the de- 
** fendant, for mu:h a sum, forfeit- 
«< ed by him so and so, '&c." iii. 

SIMONY, iii. 1612. 

SLANDER OF TITLE. 
To maintain such an action, there 
must be malice, dther express or 



implied, iv. 2425, 2426. And the 
words spoken must go to defeat the 
plaintilTs title. 

If they are spoken, to protect a per- 
son's own property, and prevent 
others from bein^ cheated, the 
speaker is excusable, iv. 24^. 

The attorney delivering such a per- 
son's message, is not liable to an 
action : even though he varies from 
it, in immaterial circumstances and 
without malice, ibid. 

SOLDIER. Sec Habeas Corpus. 
No person listed according to 29 G. 
2. c. 4. s. 14. shall be taken out of 
his majesty's service by any process 
other than for some criminal mat- 
ter, i. 330, 340. 
But he may be surrendered by his 
bail, in their own discharge, ibid.', 
Ist. An impressed man, in custo- 
dy at the Savoy, may be brought 
up by his bail, by habeas cor- 
pus '.and when surrendered, is 
to be tirst committed to the mar- 
shal, and instantly delivered to 
his inilitar)' keeper who brought 
him up. ibid. 
2dly. A soldier at large (not in 
custody at all) is to betirst com- 
mitted to the marshal, but in- 
stantly set at large : \€ Lord 
Manslicld. ibid. 
A volunteer under 30 G. 2. c. 8. u 
not privileged from arrest: but 
persons compelled against their 
wills, are piivilegcd by s- 20. of 
that act. i. 4CC. 
Officers and soldiers in the sen'ice of 
the East India company, iv. 24 19 
to 2422. See JEast India Company, 

STAMPS 

Upon copies of bills in .equity, ii. 
1177 to IISL See Copies, Sta- 
tutes. 

A lease can not begiyen in evidence, 
without b^ing stampt. iii.. 15^ 

O.G.d. c. 37. s. 4. which discharges 
from penalties persons who have 
incurred them, lind shall pay the 
duty on or before 1st September 
1709, bars only future actions ; 
but does not discharge a jdefendant 
against whom there has been a ver- 
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diet before obtained, iv. 2460 to 
2403. 
1 Ann. Stat. 2. c. 22, 8.2. The duty 
is payable, upon a letter of attor- 
ney made in England, to collevt 
debts in Newfoundland : and the 
penalty is incurred by erasing 
names and date, without re^stamp- 
ing. V. 2073 to 2677. 

STAT/fTl S. Fee Constructim. 

5 Eliz. c. 4. See Trade and Trader : 
See Indictment also ; and Informal 
Hon, 

5, 6 W. & M. c. 11. s. 2. See CosU 
Recognizance, 

5, VV. & M. c. 11. 8.'3. The pro- 
secutor being a civil officer, &c. 
may be pioved by affidavit: it is 
<^sstatially necessary that it be in- 
dorsed, i. 54, 55. See Recogni- 
zance, And V. infra, 

18 Eliz. c. 3. >ee Orders of Bastardy,. 

6 G. 2. c. 31. s. 1. See Orders of 
Bastardy. 

22, 23 C. 2. c. 25. See Conviction. 

5 Aun. c. 14 See Conviction. 

3, 4 Ann. c. 9. s. I. bee Promissory 

Note. 
5, E. 0. c. 4. See Prokihition. 
3, 4 Ann. c. 9. s. 7. i. 251, 252. See 

Indictment. 
31 Eliz. c. 5. s. 7. i. 251,252. See 

Indictment. 
9, 10 W. c. 15. See Arbitration. 

11 G. 1. c. 4. See Mandamus ^ Plead- 
ing. 

12 G. I.e. 12, s. 1,2. See Decla- 
ration on Bail-Bond. 

24 G. 2. c. 4. s. 14. See Soldier, Bail, 

Habeas Corpus. 
14 G.2. e. 17. s. 1. concerning jud j^- 

ment as in case of a n on- suit. See 

Non-Suit, Judgment. 
8,9 W. 3. e. 11. s. 7. concerning 

suggestion of death of the party, 

^pon the record. See Suggestion, 
5 Eliz. c. 4. concerning exercising a 

trade in a village. See Information, 

Trade. 
3, 4W. & M. c. 11. s. 6 concerning 
notice. See Orders of Removal, 
(under pa. 247, 870,371. 

J^^^n'^'^Qfi^ Se ibidem. 
17 G. 2. c. 7.38. 5 



26 G. 2. e. 54. (a Sussex turnpike 

act.) See Turnpikes, 
29 G. 2. c. 07. im^^'OweriDg to dig 
ma' erials in private soil . See Turn- 
pikes, 
1 Jac. 1. c. 22. ?. 50. (about cutting 
leather) gives the jurisdiction to 
the lord nulyor of ^Loudon in ses- 
sions, within the city and withiu 
three miles coinpass of it. 

1st. This is no summary juris- 
. diction given to the niayor, 
personally, i. 380, 3fM). 
2d)y. But onl^ as head of this 

court of sessions, i bid. 
3dly. An information therefore 
will not lie. ibid. But shall 
be quashed on uiotion. ibid. 
4thty. But the jurisdiction must 
be exercised according to 
the course of the common 
law ; i. e. by indictment, 
ibid. 
-7 Ann. c. 12. See Amha$$ador, 
9 Ann. c. 20. s. 4, 5» See Informa- 
tion in Nature of Quo Warranto^ 
Mandamus. And 
(J^T N. B. This act is legally, clearly, 
and correctly drawn : per Lord 
Mansfield, i. 407. Judge PoWtll 
was the person who drew it: per 
Foster Justice, i. 409. 
6, 6 W. & M. c. 11. 8. 3* Nocosts 
are payable ; unless the prosecutor 
be the | arty grieved, or a civil 
officer,&c. i. 431. SeeRecogniztoicef 
Certiorari, 
21 J. 1. c. 19. s. 2. See Bankrupt, 

(undei i. 430, 440.) 
43 Eliz. c. 2. 8. 1. See Overseers. 
30 G. 2. c. a s. 5 & 20. See Soldier, 
17 G, 2. c. 10. A private act for divid* 
ing and inclosinc^ the comroon 
fields of Flecknow in Warwickshire* 
See Highway. 461. 
1 Jar. 1. c. 22. " The duty of Tan- 
*' ners. Curriers, Shoemakers, and 
" others cutting^ of leather." 
1st. This act was intended to 
secure the staple of leather; 
and is not confined to persons 
occupied in the trade of cut^ 
ting It. u 408,490. 
2dly. The third of the penalty 
under s. 50. belongs to the 
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ioird of the liberty of the plactf 
where* the offence was commit- 
ted; notwithstanding the exten*- 
sion of the mayor of London's 
jur'isdiction to tfiree miles 
compass rodud it. i. 496, 499. 
(V. supra, under i. «S89. 390.) 
21 Jac. 1. c. 23. s. 0. providing that 
this act (<* to prevent removal of 
** suits from inferior courts of 
" •* record,") shall only extend to 
such inferior courts where an utter- 
barrister is judge or deputy, and 
there present* i. 515. See pro^ 
cedenao. 
21 H. 8. c. 13. s. 1. prohibiting spi* 
ritual persons from taking lands 
to farm, creates a new offence, and 
prescribes a particular remedy : 
therefore no indictment lies upon 
it. i. 545. 
3,4W. &M. c. 11. 8. 7. allowing 
Unmarried persons, not having 
child or children, to be hired and 
^n settlements. See Orders of 
I^emovat. (under i. 547, 548.) 
29 Car. 2. c. 3. Of frauds. See De- 

vise, 
26 G. 2. c. 31. for regulating the 
manner of licensing alehouses. 
i. 55t( to 5G5. See Licence, In- 
formation (against justices for re- 
fusing.) 
' 3, 4W. & M. c. 11. s. 7. coBcerning 
HCttlements under a hiring for a year. 
i. 565 to 507. See Orders of Re^ 
ntoval, 
9 Ann. c. 20. s. 4. seve»^l informa- 
tions in nature of quo warranto 
consolidated into one a;2^ainst ull 
the defendants, i. 573. See In/or- 
tnation, 
43 EFiz. c. 2. s. 3. about assessing 
one parish in aid of another, i. 576, 
577. See Orders. 
8, 9 \V. 3. c. 25. 



s. 1, 2, 3. 
9, 10W.3.C. 27.1 

s. 1, 2, 3. 
12W.3. c. 11. 
3, 4 Ann. c* 4. 



See HawkerSy 
Pedlars and 
Petty Chap- 
men: and See 
Coniiiction. 



s.l, 4. 

4 G. 2. c. 28. s. 2. (See Rent, £ject^ 
ment.) It prescribes two manners 
of recovering io an ejectfiaeD!^ 
Vol. V. 



brought by the landlord ; vi2. "b^ 
default ; and on trial : in botn 
which, it must be niaVle to appear 
•* that half a year's rent was due ; 
•* that there was no sufBcient dis- 
•• tret»s ; and that the lessor had . 
*• power to re-enter." Intheforther - 
case of judgment against the 
casual ejector (and so also upon 
non-suit on not coufo^sing lease^ 
entry and ouster,) this must be 
made to appear by affidavit: ia 
the latter case, the same thing 
must be proved upon the triaC 
i. 020. 

1st. This is a very different cast 
from that of the defendant in 
an action for the mesne pro- 
lits, not being estopped from 
going into the title, by a judg-< 
ment against the casual ejec-* 
tor, (to which judgment, lie 
was no party.) i. 020. 
2dly. The end and intent of this 
act was to limit and confine . 
the tetlant to six calendar 
months, after execution exe- 
cuted : for offering com pen* 
sation or applying for relief 
inequity, i. 619 to 021. 
4, 5 Ann. c. 16. s. 8. > ^ »^. 
3G.2. c.25.8. 14. J^^^'^^'* 
18 £. 1. " Quia emptores terramm** 
—rits effect, i. 108. See AlienatiotK 
13 E. 1. " De donis conditionali-* 
** bus" — when and how c^'aded* 
i. 115. 
14 G. 2. c. 20. is a retrospective and 
declaratory law ; and seems to have 
restored the original tenant to the 
praecipe. It proceeds upon the 
parties to a recovery having power 
tosufferit. i. 116. See Common 
Recovery, Tenant in Tail. 
21 Jac. 1. c. 16. " Of limitations.'' 

i. 110. See Ejectment. 
1 Eliz. 919. s. ult. (concerning grants 
by bishops.) i. 221 to 220. See 
Bishops, Grants, Offices. 
1 Jac. 1. c. 15. i. 2. i. 767. See^ 
Bankrupt, 



7, 8 W. 3. c. 34. 

s. 4* 
1 G. 1. Stat 2. 

i?.6.s.2L' 



i,485,486.SeeQmb 
kers, Tithes. 

Ff 
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.19 G. 2. c. d7» u 490. See Insurance 

{double,) 

51 11. 3. de districtione scaccorii, does 

not extend to distresses in nature 

of executions for poor^s rates and 

such like. i. 58G, 588. See Distress, 

13, 14 C. 2. c. 21. 8. 3. 17 G. 2. c. 5. 

s. 1, relating to poor persons legally 

removed, and afterwards returning 

to the parish from whence removed, 

without bringing a certificate, i. 

590 to C03. See Parish Poor. 

12 G. 2. c. 28. s. 1, 2. ii. 055,650. 

See Bail, 
34 & 35 H. 8.^ 

C.9. s. ult. f ii. 650 to CGI. See 
19 G. 2. c. 22. t Navigation, 

8. 1, 2. ^ 

22> 23 C. 2. c. 25. s. 7. aeainst steal- 

ing fish. ii. 082. See Conviction. 
29 G. 2. c. 34. 8. 24. (the prize-act) 
concerning ships taken by the 
enemy, and retaken by men of 
war or privateers, ii. C83 to 698. 
* See Policy of Insurance, 
9, 10 W. a c. 15. " for determining 
** diiferences by arbitration" — . 
was made to put submissions to 
arbitrations, where no cause was 
depending, upon the same foot as 
those where there was a cause de- 
pending : and it is only decla- 
r ratory of what the law was before, 

in the latter case. ii. 701. 
12 Ann. c. 10. ii, 710, and 891, 692. 

See Usury, 
3, 4 W. & M. c. 12. s. 9. concerning 
surveyors of highw^ays. ii. 745, 
740. SeeOr</er.t. 
3 J. 1. c. 8. (to avoid unnecessary 
delays of execution) ii. 740, 747. 
See jBail, Error. 
3 G. 2. c. 27. ^ All these acts, which 

are explanatory of 

2G. 2. c. 22. are 

revived by 29 G. 2. 

c. 28. as well as the 

act of 2 G. 2. c. 22. 

2 G. 2. c. 227 is revived by 29 G. 2. 

c. 28. ii. 747, 748. See laU article 

above, 

29 G. 2. c. 28. ii. 747, 748. See the 

two last articles above, 
'12 Ann. Stat 1. c. 18. s.2. An ap- 
prentice to a certificate-man, 
uncertificated at binding, but 



8G.2.C.24. 
14 G. 2. c. 

34. 
21 G. 2. c. 

33. 



afterwards certificated before tk^ 

apprentice had served him forty 

days, gains no t»ettlemeDt : for tm» 

act makes it a condition precedent 

to his gaining a settlement, " that 

** he must have been bound to 

** and served for forty days, a 

/' master who neither came into> 

" nor resided in the parish by li- 

" ceuce of a certificate.*' ii. 752, 

753. Skx Orders oj' Removal, 

4, 5 Ann. c. 10. s. 4, 5. (conceniiiig 

, pleading many several matters—) 

both plaintiff and defendant obtain 

judgment, each acainst the other. 

li. 754, 755. See Pleading, Costs. 

11 G.2.C. 19. s. 13. ii. 7S0. Sec 

Ejectment. 
21J. 1. c. 23. s. I, 2. directs " that 
•* no writs to remove suits out of 
** inferior courts (except writs of 
** error or attaint,) shall be receiv- 
** ed or allowed, unless dehvered 
** before issue or demurrer; so 
*^ as the said issue or demurrer 
<* be not joined within six weeks 
«' next after the arrest or appear* 
" ance of the defendant.'* ii. 758, 
759. 

1st. The practice of the sherifTs. 
court in London is, *^ to allow 
'' the habeas corpus, provided 
'' it be delivered at any time 
" before the jury is sworn." ii. 
759. 
2dly. The habeas corpus was not 
delivered (there in that court 
till after an interlocutory judg- 
ment signed, and notice of exe- 
cuting a writ of inquiry ; yet 
a procedendo was denied) 
ibid. 
29 C. 2. c. 7. (for the better observa- 
tion of the Lord's day) ii. 787, 788." 
See Baker, 
2 G. 2. c. 22. (for the relief of insol- 
vent debtors with i-espect to the 
imprisonmentof their persons) was 
a temporary act. It was explained 
and amended by 3 G. 2. c. 27. 
and continued by 8 G. 2. c. 24. 
and 14 G. 2. c. ^J (which perpe- 
tuates the clause for setting mutual 
debts one aeainst tlie other ;) and 
ag^n amended- and^ continued by 
21 G. 2. c. 33. and finally revived 
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Riui continued by 29 C. 2. c. 28. 
. nutil Ist June 17od: and then it 
expired. The ;J2G. 2. c, "iS.Jakes 
■ itupasain. But tliisr.ctol'32 G. 
2. c. 2&. does not commence till 
tlic J5th of the smoe June : so 
thtit there is a chaam of fourteen 
d^rs, durinj; which nothtng can 
. le"done upo:i 2 G. 2. c. 2'2. But 
the |)TisoiiCTJi are ivilhlii the pro. 
riaionofthe nt-w act, 32 G. 2. c. 
28. B. 13. ii. 79ft. V, supra 747, 
748. infm, ii. 824 to 827. and 001. 
If a etiitute creates a new offence, 
and priiicrihes « particular method 
of proce^int*-, such particular re- 
medy inuHtbespccilically pursued, 
— J — indictmeiit ~* ' — 



tics : and a marriage contrar^'to it 
is absolutely void. ii. 696,890. 

sin. 2. c. 28.S. 13. (For relief of 
debtors with respect to the impri- 
sonment of their periions, &c.) mu 
fat'ourubly construed, to as to 
obviate any inconvenience ftonl tile 
chasm of fourteen days, and to 
sL-m^ the intention of the act, 
which did not desi«n this omission , 
li. 901. See afiutc 799- 

23 H. 6. c. 10. thougli a private act, 
BO fur that it must be pleaded lA 
' mediately and di- 



?cllv 



:d.>e 



•^ ill n 



: Iwt ii 



. ofFcn 



punislmblc before the iniiking 
the statute nhich prescribes the 
particular method of pvocet'dini;, 
in such ease the particuhir remedy 
is cumulative, and dotsi not take 
(iiviiy the former remwly ; but an 
indictment at common law will 
lie. ii. 805. Sec rndUlmml. ii. 545, 
605: 
13, 14 C. 2. 



3, 
43 Eli 



1, 14 C. 2. J An overseer refubiiig to 
c. 12. f leceivea removed pau- 
4 W. &( per, is an instance of 
M.c. ll.Vl»*-ii-803,8(>4. 



7. 11. A )(n>udfathe 
. relusnig to obey an order of ses- 
sions " to provide for Ills t;rt»id' 
" son" — in another, ii. 60;J to 
80f>. See Indictment, ii. 603 to 
80!i. 



6, 9 \V. 3. 

2 Gi'i'c. I'^'.">' .^i''":V"'' 



Mont cleavly and escel- 



824 to 827. See Set- 

nff. S'ee aUo .lupra 
747, 748. and 799. 



8 G. 2. . 
M.S. 5. J 

22 C.2. c. \'2. B. 9. (about sending 
menand tenmstothe highways.) ii, 
832. Sec fndictiaeHt. 

dAnn. c. 20. a. 4. An information 
against a whole corporation u a 
body must l>e brought by the 
attorney general, on behalf of the 
crown, ii. 809. See In/tirmatioti, 

26G. 2. c. 33. s. 11. (for the better 
preventing of clandestine mar- 
riages,) is made agaiott both par- 



if justiee ' from taking 
judicial notice " that a sheriffs 
" officer is obliged to admit to 
" bail, in an action upon tliecase, 
" provided that unexceptionable 
" bail be offered him :" and lie i» 
punishable ifiie takes money f6r 
so doing ; because it is his duty 
to do it. ii. 920, 927, 928. 

21 J. 1. c. 10. s. 3. Of hmitationB— 
the true time of suing out alati'tot 
niay beshewn, ivhi-re it is matei'ial i 
notwithstaiidiiiG; the teste, ii. 900. 
See PhadiHg, ii. 950to 909. See 

" ia(i/o(, ii. Iwi fo 907. 
43 Eliz. c. 2. s. 1. Neither quit-renU, 
nor hcriots, or other casual profits 
of a manor, are rateable to the 
poor-tax. ii, 999. 
13, 14 C. 2. c. 1. '\ 

1 W. & M. c. 18. s. 13. /ii. 1002 
7,8W.3. C.34. \\{m. See 

fiG. l.t.e. C QuoA-eM. 

22 G. 2."c. 40. s. 30. 37. 1 

2iG. 2.e. 18. ii. 943, SOO to 1005. 
See Turkrif-Compani/, Mandamus, 

13 C. 2. Stnt. 2. c. - 
1. (for the well 
ri^u lilting and 
governii.fj cor- 
poratioiif.) 

5G, 1. c. 0, (for 
quieting and es- 
tablishing cor- 
porations,) s. 3., 

2G.2. e,-l 

22, s. 1 The whole penalty of a 
13. j bond can not be pleaded 

8 G. 2. c. ( by way of set-off. ii. 10%, 
24.S.5. low. See Sel-of. 
- ff2 
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Where it itty or is not 
necessary to specify in 
^piu ^ A the particular words of 
„l a statute: and where ex- 

1 Jac 1 c cuses or exceptions out 
22*8 *5 * > of statutes must come 

* r Oil * * j fendant, bYpleaorevi- 
^• -^- I dence. ii. 1036, 1087. 
] See Averment y Convic^ 
J tioHf Indictment* 
22 Car. 2. c. 1. (the conventicle-act 
s — ) a certiorari lies to remove 
orders made upon it ; even after 
^ sppealy trial, verdict, and judg« 
ment. ii. 1040 to 1042. See Cer* 
tiorarL 
4, 5 Ann. c. 16. 8. 8. > ,. y^ 
3 G. 2. c. 25. 9. 14. S ^^ ^^^' 
16 C. 2. c. 7. s. 3. > ii. 1800, 1802. 
9 Ann. c. 14. s. 1. ^ See Gaming. 
13 C. 2. St. 2. c. Z s. 8, 9, 10. ii. 
1096, 1097. See Damages, Er- 
ror, Interest. 
9, 10 W. 3. C.36. ii. 1117 to 1120. 

See New Forest. 
IJac.l. c. 15. ^ii. 1123, 1124. 
5 G. 2. c. 30. s. 1. 5 See Bankrupt, 
31 G. 2. c. 36. 8.28. > ii. 1149, 1150. 
.33 G. 2. c. 22. s. 1, 6. S See Miiitia. 
12 G. 1. e. 34. (s. 1.) to prevent un- 
lawful combinations of workmen 
employed in the woollen - manu- 
faoturers, &c. ii. 1163 to 1167, 
. See Conviction. 

Concerning the impor- 
tation of butter from 
Ireland, butter exported 
from Ireland to lasbon, 
and from Lisbon into 
this kingdom, is not to 
M)e considered as inclu- 
ded in the statutes pro- 
hibiting the importation 
of it from IreUnd into 
this kingdom, ii. 1173 
to 1176. See Convtcrton. 

9, 10 W. 3. C. 25. f o^ ^ianuMM 

so G. 2. c. 19. (7^.,^ ^'•"^' 
32G.2.C.35. Y<^'^'' 
10, 11 W. 3. c. 29. s. 2, 3. An act 
for the better apprehending pro- 
secuting and punishing of felons, 
that commit l^urgtt^, hoi^ie* 



1SC.2.C. 

2. 
20 C. 2. c. 

7. 
32 C. 2. c. 

2.S.9. 
31 G. 2. c. 

28. 



breaking, or robbery, io shopif 
warehouses, coach-houses^ or sta* 
bles, orthat steal horses, ii. 1182 
to 1186. See Certifcate. 

17 G. 2. c. 5. *< to amend and make 
** more efiectual the laws relating 
** to rogues and vagabonds, &c.*' 
s. 1, 4, 16, 17. The quarter-sessioos 
have jurisdiction to everhale 'l3bit 
constable^s accounts, ii. 1198. 

29 G. 2.C.34.S.24. (the act Ibrthe 
encouragement of seamoi, and 
the more speedy and efiectual 
manning his majesty's navy.) ii. 
1209. l^e& Policy of Insurance. 

2 G. 2. c. 22. s. 13. (about setting 
oue mutual debt against another.) 
n. 1229 to 1232. See Set^. 

2 G.2. c. 24. Q. 7. -** for tb more 
** effectual preventing bribery and 
** corruption in the election of 
<< members to serve in parliament." 
iii. 1236, 1287. See Brtftery, 
DeclaraiUm, 

29 C. 2. c. 3. s. 4. requiring a bote 
in writing, where'the agreement is 
not to be performed within a year 
—does not extend to contingencies 
that only may happen withm the 
year : a note in wnting is not ne- 
cessary, unless it appears upon 
the agreement, that it is to be per- 
formed after the year. iii.«1281. 

22, 23 C. 2. c. 9. s. ult. ^ (concerning 
costs, where the damages are under 
40s.) iii. 1282 to 1284. See Cos^. 

8,9 W. 3. c. 11. s. 1. Reple\-in is 
not within it. iii. 1286, 1287. all 
statutes relating to costs are to be 
construed strictly, ibid. 

8, 9 W. 3. c. 27.^ iii. 1287 to 1290. 
27 G. 2. c. 17. VSee Marshah 
33 G. 2. c. \.) Land-tax. 

^^^^^'^^^^^J%eipf ""' 

i.Tlie linen-piannfacture. 
of Scotland is the Hnen 
manufacture of this 
kingdom, ii. 1317. See 
w ».M4. u^icers. Pedlars, and ' 
Petty Chapmen: See 
. , Scotland. 
82 G. 2. c. 2a s. 13. Defendants in qui 
tan) actions are not within t(us 



C.8. 



I 

Contained in the five Volumes. 



43Eliz.c.2. 

8.4 &s. 6. 
17 G. 2, c. 

38.8.4. 



J 



^Ettse ; 80 as to be intitled to be 
discharged even as to the infor- 
mer's moiety, upon assigning over 
their estate and effects, iii. 1^22. 
G. 2. c. 24. 6. 7. and s. 11. iii. 1335 
to 1340. See Bribery. (V.$upra^ 
under iii. 123G.) 
43 Eliz. c. 2. does not extend to lead- 
mines. The specifying coal-mines 
e icludes other sorts of mines, iii, 
1341 to 1345. See PooMiw, 
Mines, 
26 G. 2. c. 21. 8. 3, 6, 7. iit. 1358, 
1350. Se^ Silks and Velveis. 

An original' ' order 
" for late overseers 
" to pay over monies 
" to tlieir succcdsors," 
>^ran not be made by 
the quarter-sessions. 
?n. 13()C, 1367. See 
Justices of Peace^ 
Overseers* 
4, 5 Ann. c.'l6. s. 13. HeePa^aehi 
of Money into Courts on it, iii, 
1378 to \37b, 
S2 G. 2. c 28. 8. IS. leaves the time 
of bringing remanded prisoners 
tip agaiuy to the discretion of the 
court : whereas 2 G. 2. c. 22. s. 9. 
fixe<l it to sometime within the 
first week of the following term, 
iii. 1303. 
19 G. ^. c. 37. s. 5, 6. iii. 1804 to 

140 1 . See Policy of Insurance, 
22 C. 2. c. 11. s. 21. iii. 1408 to 
1416. See Wharfage. 
5G. 2. c. 30. 8.23. to prevent mali- 
cious suing out commissions of 
bankruptcy, iii. 1418, 1419. 
Sec Bankrupt. 
2 G. 2. c. 24. s. 7. (against cor- 
rupting voters for members of 
parliament) iii. 1423 to 1434. 
hfee Priority of Suit; and 
Pleading. 
4,5 W. & M. C.21. s. 2. iii. 1448 

to 1450. See Bail, Practice. 
11 G. I.e. 4. 8. 3. iii. 1452 to 1455. 

See Mandamus. 
13 Edw. 1. (Weatm. 2.) c. 5. iii. 

1455. SeeQtcar^ Impedit. 
2 G* 3. c. 2. repealing part of 1 G. 
9. c. 17. after 19th Nov, 1761, iii» 
14S7» See Prisoners^ 



2 W. & M. Stat. 2. c. 8. s. 12. iii. 1458, 
to 1400. See Bates {Scavenger's) 
Certiorari. 

9, 10 W. 3. c. 27. 8. 1. There is k 
mistake in this act : the words do 
not answer the intention of it. iii. 
1472 to 1474. See Hawkers and 
Pedlars. 

9, 10 W. 3. c. 27. s. 8. Convictioft 
for trading without having a 
licence is good ; though the evi- 
dence was only of a. refusal topro* 
duce. iii. 1740. See, as last aiove* 

7 Ann. c. 12. The history and par- 
ticular occasion of its being, made ;' 
and the privileges secured by ic 
iii. 1478 to 1481. See Ambassador. 

4,5 W. & M. c.1 

12G*l'c 29 U^'^^^oim. 

C.2.S.4. SG.K'*^"'"*^^^*** 

2. c. 22* 8. 9. J 

^ Of wills— discussed 

«o u fi ^ 1 i ^^^ explained ; par- 
ous n. o. c. 1. I .• 1 1 ^.•xi_ 
g I I ticularly. With re- 

34 'aSH 8 c )-»P^^^ ^^ ^^^^» ™^e 
V , A by jomt-tenants. i\u 

^- "*• ■ • 1489 to 1498. See 

J Joint-tenants. 

21 H. 8. c. 13. s. 9, 10. against plu- 
ralities, iii. 1504 to 1511. See Be* 
nefice, Induction, Lapse, 

5 Eli/, c. 13. s. 9. iii. 1530. tol532» 
See Highway* Presentment. 
3Jacl.c. 8. ^ iii. 1545 ia 

13 C. 2« Stat. 2. c. 2. > 1549. See Bail, 

16, 17 €. 2. c. 8. j Error. 

26 G. 2. c. 21. 8. 3. & s. 8. iii. 1569. 
See Silks and Velvets^ Bail, Ajfim 
davit. 

2 G. 2. c. 24. 8. 7r (against comiptiii^ 
voters for members of parliament.) 
iii. 158G to 1591. V, supra, (under 
iii. 1423.) and Bribery, Evidence* 
4 G. 2. c. ^ 
28. 8. 1. i iii. 1603 to 1609. See 

11G.2.C.19. r Landlord and Tenant. 

8.18. J 

13, 14 C. 2. c. 12. s. 21. iii. 1610 ta 
1615. See Parish, Toumikii^ 
Village, Overseer. 
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*) relate to different 
objects : the for- 

iQ . o rk A V latter en la rt'es. 111. 

lO. S.!i.y Ann. r-tntP tntii w* 

informations m 
Nature of Quo 
J Warranto. 
4, 5 Ann. c. 16. s. 11. dilatory pleas 
to indictments roust have affidavits 
annexed to them, verifying their 
■ truth, iii. 1618. 
17 G. 2. c. 5. s. 7. (relalinp^ torop^es 
and vagabonds) iii. 1036. See Com- 
tnitment. 
7 Ann. c. 12. The service must be 
real and bona fide : otherwise, the 
domestic ran not have the privi- 
lejre. iii. 1481, 1G77 tolC79. See 
Ambassador, 
JSEhz. C.V.. j^^y^ ^^ ^^^^ g^ 

6 g' 1 or ^^•''"''^» Orders ofBas^ 
19 8 2 1 '^''^^' Commitment, 

5 Ann.' c. 14. s. 2. (for the better 
pi'eservationrof the game.) iii. 1720 
to 1723. See Certiorari^ Con- 
viction, Costs, 

23H.8. c. 15. s. IT ... ,-,rti c 

i8Eiiz.c. 5.S.3. ^y;-,^'^^- ^*^^ 

4Jac.l.c.3.s.l.J ^''^^'' 

G. 1. c. 22. 8. 7. ibid. See Hun- 
dred, 

WTiether a secretary of 
state is within the in- 

^tention of them. iii. 

"^1742 to 17()8. See 
Secretary of State. 

iii. 1770, 177 J. See 
Water-bailiff, 

1 G. 3. c. 17. s. 1. iii. 1809. 
Prison, Prisoners, 

^ iii. 1819 to 1823. 

4, 6 W. & >T. I See Fairs, Market, 
c. 18. 9 Ann. \ Information inNa- 
c, 20, I ture of Quo War- 

j ranto, 

11 G, 1. c. 24, did not consider cor- 
porations that had slipt the fixed 
day of el(*cting their chief officer, 
as being thereby dissolved : it 
only meant to revive their activity, 
iii. 1872, 1873. See Corporation. 

4i 5 W, & M, c, 21, takes away the 



5, 
2lJac. I.e. 

12. 
24 G. 2. c. 

24. 
1 Eliz. c. 17. 



•ee 



reason of an old rule of Mrcharl- 
mas lt;54, but not fbe plaintiiTs 
right to remove a definrlant by ha- 
beas CO .-pus. iii. 1876. Sec Practice* 

29 C. 2. c. 3. s. 4. (of frauds.) Whit 
shall or shall not be considertd aa 
a ^pecial ])romise to answer for 
the debt of another person, iii. 
1S86 to 1891 . Sec Promise, 

2 G. 2. c. 35. iii. 1903. See Sattcnce 
for Perjury, 

31 Eliz. c. 3. s. 3.^ •• ,rwi/\ c^^ A « 

4,5W. & M. c. ly- ^^•^^,^'''- 
18. s. 4. J faury, Boii. 

29 C. 2. c. 3. 6. 4. (of frauds.) An 
auction seems not to he within it. 
iii. .1921. See Auction, 

21 H. B.C. 5. s. 4. (concerning inven- 
tories.) iii. 1923. iiee Prohibiticm* 

Concerning turns, lectj, 
inquisitions, present- 
ments: the power of 
.which turus and leets 
^ had been gradually 
abridged ; never enlarjif- 
ed. iii. 1859 to 1865. 
See Court-ieet, 



(Westm. 
9.)c. 13. 
1 E<lw. 
3. stat2. 
c. 17. 
Ma^ia 
charta, 



c. 17. 

51 H. 3. AssisaPanis^ discussed and 
& Cervisiae. 8Ann. | e> plained. 
C.18. I ibid. See 



Bread, 
Court 'lee f. 



31 G.2. C.29. 3 G. 
3.C. 11. 

12 C. 2. No. 49. impowering the mas- 
ter of the rolls to make leases, in 
order to new build the old houses 
belonging to the Rolls, iv. 1975.See 
Rolh, 

29 Eliz. c. 4. concerning sheriff's 
poundage, iv. 1981 . See Sheriff', 

33 H. 8. c. 39. 8. 4. requiring suits 
for the king's debts to be broui^ht 
in the name of the king, and of 
no other j>erson. iv. 19S4.. Sec 
Sheriff, vt supra, 

I W. & M. Stat. 1. c. 18. (the tolera- 
tion act.) lilandarons to register 
and certi5' a meeting-house, iv. 
1991, 1992. Sec Mandamus, 
Meeting- Hour e, 

12 G. 1. r. 20. s. 2. Affidavit to 
hold to spec'uil bail. iv. 1992 to 
1996. See Bail. 

II G. 1. c. 4. 8. 2. " No election" 
means'^ no due^ legal> yzhd eieo* 



:• 
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^c 



tion." IV. 2008 to 2011. See 
Mandamuft, 

43Eliz. c. 2. s. 1. A salt-officer not 
rateable to the poor, for his salary 
only. iv. 2015. See Poor-Tax, 

1 Ami. c. 12. s. 3. The defendant 
must be in the service at the time 
of the arrest, iv. 2016, 2017. See 
Avibamador, 

7 Ann. c. 12. s. 5. The registering 
his name is no condition precedent : 
it relates only to the proceeding 
against the bailiff, ibid. See Am- 
bassador, 

Ann. c. 12. s. 2. Qui tarn action 
for money won at play, and the 
triple value of it, browj^ht by a 
common informer. The offence 
-charged at Westminster in 31 id- 
dlesex ; and judgment for the infor- 
mer and the poor of St. Paul's 
Covent-Garden : also judgment 
that the informer have damages 
for detention of the debt, and costs 
of increase. affirmed for the 

. debt: reversed for the damages 
and costs, tv. 2018 to 2021. See 
darning. 

^ ~ The latter seems to 

be a repeal of the 
former, iv.' 2026. 
See Sentence, 
9 Ann. c. 20. (the mandamus-act) 
'was intended for speeding prosecu- 
tions and to quicken the removal 
of usurpers; and intrust the court 
with the discretion of granting leave 
to private informers, to u^e the 
king's name : but this leave ought 
to be granted upon proper circum- 
stances only.iv.2120to2r25.— Sec 
Information in Nature of a Quo 
Warranto. 

1 J. I.e. 22. 8. 5. concerning tan- 
ning leather. Indictment on it 
quashed ; because several defen- 
dants were joined in it. iv. 2046. 

4 & 5 W. & M. c. 21. for delivering 
declarations to prisoners, iv. 2060 
to 2063. See Attorney, Prac- 
tice, 

7 G. 2. c. 8. to prevent the infamous 
practice of stock-jobbing, iv. 2069 
to 2072. See Bond, Stock-job* 
bing. 




dis<^ussed both 
at barr and 
bench ; parti- 
cularly, whe- 



1 G. 1. Stat. 2, c. 5. s. 5. iv. 2073 to 
2086. See Principal and AcceS" 
sari/. Riot. 

27 H. 8. c. 20. s. 1. 
32 H. 8. c. 7, s. 4. 

2 & 3 E. 6. c. 13. 
s. 13. 

ther the attachment for contu- 
macy and disobedience can be 
applied for by the ecclesiastical 
judge, on 27 FI. 8. c. 20. s. 1. be- 
fore sentence, iv 2095 to 2100. See 
Tithes. ' 

29 C 2. c. 3. s. 17. Executory con- 
tracts for goods are not iirithin tins 
clause, iv. 2101. 
6 Ann. c. 10. s. 5. * A person who 
negotiates and concludes barons 
for stocks, for brokage and hire, 
is a broker within this clause, iv. 
2103, 2104. 
IS'G. I.e. 29, s. 1. Bail on an action 
of debt on a judgment for up- 
wards of 101. where the original 
cause of action was under 101. 
The Common Pleas hold to special 
bail : the King's Bench do not. iv. 
2117,2118. 
5G. 3. c. 41. for the relief of insol- 
vent debtors — a proceeding upon 
it. iv. 2119, 2120, and 2127. Sec 
Insolvent Debtors, Prisoners. 
5 & 6 W. & M. J Costs to be taxed to 

c. 1 1. s, 2, 3. f the prosecutor. 
8 & 9 W. 3. c. I iv.2126. See Cer- 

33. s. 1. ) tiorarif Costs. 

11 G. 1. c. 4. 8. 4. The swearing in, 
under a mandamus, must be be- 
fore the officer then presiding at 
such election under the statute, iv. 
21*i2 
32 H. S, c. 42. ) iv. 2133. See Bar- 
18 G. 2. c. 15. J bers. Surgeons, 
1QL& 11 C. 1. c. 3. s. 2. Irish, i v. 

2155. Sec Leases, 
27 G. 2. c. 17. for revesting in the 
crown the power of appointing the 
marshal, regulating the office ; and 
rebuilding the King's Bench Pri- 
son, iv. 2183, 2184. See i»far#Aa/. 
5 & 6 E. 6. c. 14.8. 3, 4. Sec/n* 
grossing. 
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iCr.2.c. 22. 

s. 13. 
8G.2.C. 24. 

t. 5. 

2221. See 



Carriages 
employed 
only in 
carrying 
any one 
piece of 
timber (or 



The provision does not 
go to goods or other 
specific things wrong* 
fully detained, iv. 
utual Debts, 
94 & 35 H. 8. c. 20, making void 
common recoveries of lands in 
tail, where the reversion is in the 
crown : it protects only gif .s of tile 
provision of the king, and in re- 
• ward of services. If the ^rant be 
founded on a former right, it is not 
within the protection of tliis act. 
iv. 2223, 2224. 
8 Ann. c. 25. (a private act about 
bringing fresh water into Liver- 
pool — ] iv. 2244. See Certiorari. 
SS G. 2. c. 40. concerning duties to 
liamsgate Harbour, iv. 2258. See 
Ramsgate Harbovr^ 
7 G. 3. c; 40. concern- 
ing turnpike roads 

7 G. 3. c. 42. concerning! 

public high-ways 

8 G. 3. c. 5. con- 1 
ceming public high- 
ways 

atone] are excepted out of the acts 
concerning public high-way? ; but 
not out of those concerning turn- 
pike roads, iv. 2258 to 2260. 

7 & 8 W. 3. c. 25. 8. 1. The precept 
ought to be directed to the re- 
turning officer, iv. 2270. See 
Parliament, The time of deliver- 
ing it to him needs not to be 
proved, in an action against a third 
person, for bribery, iv. 2275, 227^. 

5G. 3. c. 14. s. d*. Conviction upon 
it quashed, iv. 2279 to 2282. Sec 
Conviction^ Fish, 

fiCL 2. c 24* s. 9. Indemnifying 
the discoverer of bribery at elec- 
tions to parliament, iv. 228^ to 
?287. See Bribery, 

43£liz. C.2. s. 1. Personal property 
and stock in trade — ^whether rate- 
able to the poor-t«LX« iv. 2200 to. 
9205. 

XI G.. 1. G. 28. does not extend to 
parW-widls between stables : it Is 
confined to party-walb between 
houses, iv. 2298. 

8 Ann. c. 19 secures to authors their 

copy-right^for fourteen years ; and 



aften»'8rdsfor (barteenycmnmsi^ 
if living at the end of the fint 
fourteen years, iv. 2303 to 241& 
See Authors^ JLiUrary Property, 
13 G. 3. c 19. s. 5. probibits horse- 
matohes for less tlmn the real sad 
intrinsic value of 501. unlessat Neir- 
market or Hantbletoo. iv. 2432, 
2433. See Horftf-JIfaldL 
5G. 2. c. 30. 6. 7. discharges coo- 
forming bankrupts from all debts 
due and owing at the time of their 
becoming bankrupts. But con- 
tingent ones, not proveable muler 
the commission, are not dis. 
charged by the cer^cate. iv. 2446. 
See Bankrupts, 
5£liz. c. 4. s. 31 (requiring baring 
served an apprenticeship) docs not * 
extend' to give the penalty against 
journeymen, iy. 2449, 2450. S«e 
Trade and Trader^ 
7 G. 3. c. 42. s. 1. ((or the amoid^ 
ment and preser\'ation of public 
high-ways — ) Annual lists are to be 
nHide in every Sentenaber ; and to 
be returned to the justices, who 
are to nominate sun'eyors. Q^ 
\\ hether the constables, lieadbo* 
roughs, tythingmcn, surveyor^ 
&c. are such constituent parts of 
the assembly who are to make the 
list, that it is essentially jieces- 
sarv for some of each denominaiion 
to DC present at the nudring of it. 
It rather seems that the legislature 
only meant that it should be a 
' full parochial meeting, iv. 2454. 
9 G. 3. c. 37. s. 4. (discharging per- 
sons who had omitted to pay stamp- 
duties, and should pay them on or 
before 1st September 17GQ,) has 
no retrospect to discharge from a 
prior verdict, iv. 2460 to 2463. See 
Stamps, 
2G, 2. c. 24. s. 8. indemniiyiiigthe 
discoverer of bribery at elections to 
pariiament. iv. 24^ to 2470. S«» 
Bribery^ PUadvsg* 
Ut. What must be pleaded : what 
must be (^iven in evidence, ibid, 
fid. Who ikall^ be considered as 
discoverer: the psoaecutor, or 
the witness^ ibid. 
2G. 2.C. 24.B* 7. No damsctifior 
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^eUntion of tbe debt iv. 2491. See 
Briberyy Error, 
; M^ 17 C. 2. c. as. 3. Bail in error, 
npon a. judgmeat io ejectment* 
justify in double the rent. w. 
2502. 
2 G. 2, c. 24. 6« & does not make 
or consider the plaintiff, conclu-* 
sively, tbe discoverer, iv. 2&04. 
2505. See Bribery. 
d2G* 2. c. 54. (tor repairing tlie 
road from Dewsbury to fialand in 
Yorkshire,) excludes the jurisdic- 
tion of the courts of Westminster^ 
ball.iv. 2522.. See Cer/iorart. 
a2 G. 2. c. 28 (for relief of debtors 
with respect to the imprisonment 
of their persons) s. 13. which re- 
quires fourteen days notice — con- 
Irtrued fiivourably for them. iv. 
2526. 
4&5W. & M. c. 18. '* for the more 
easy reversal of outlawries in the 
Court of King's Bench"— is 
perhaps con&^ied to civil mictions, 
. tnd does not at all extend to cri- 
minal misdefueanours : but no- 
^ thing is clearer than that cases 
after conviction of such a misde- 
meanor are not within it'. iv.25d7. 
to 2524. See B^^i^f Outlawry. 
3 G. I. c. 13. V. 2004. See Pilots. 
21 J. 1. c. 16. s. 3. Of limitations— 
the petitioning creditor's debt, 
above six years standing, v. 2630. 
See Bankrupt. 
13, 14 C. 2. c. 11. s. 6. Persons 
forcibly hindering, resisting, af- 
fronting, abusing, beating, . or 
. wounding custonuiouGe ofiicers in 
the execution of their office, shall 
be committed to prison, there to 
remain till the next quarter-ses- 
siou8«-they are not bailable, as of 
right. V. 2642. 
) Aun. sUt. 2. c. 22. s. 2. Letter 
of attorney made in England, to 
collect debts in Newfoundland, 
erased in names and date; and 
both altered, without ^e-stam ping, 
v^ 2676, 2077. See Stamps. 
46* ^ C.28, s. 1, concernmg dou- 
ble rent. v. 2602, See Landlord, 



21 H. 8. c. 13. s. 26. enacU tfiat 
every spiritual person promoted 
to a dignity and benefice with a 
parsonage or vicarage, shall be 
personally resident in, at, and upon 
his dignity or benefice, or one of 
them : and if he absents himself 
wilfully, one month together, or 
two months in all, in any one year, 
he shall forfeit 101. half to the 
king; half to the prosecutor* 
Resolved. 

1st. If there be a ^rsona^ be 
must reside in it : his residmg in 
any other house, th<mgh it be 
in the pHrish, is not sufiicient, 
V. 2724, 2725. 
' 2dly* If Uiere be no pafsonage- 
house, he must reside souie" 
where within the parish, ibid* 
3dly. There b^ng no house be- 
longing to the dignity is no 
excuse for not residing in the 
house belonging to tlie parsoid- 
' age. ibid. 
10 G. 3. c. 50. "For the further 
" preventing delays of justice, by 
** reason of privilege of parlia- 
" meut.'» V. 2725, 2726. See JDm- 
troHgas, 
3 £dw. 1. (Westm. 1.) c. 4. discussed 
and interpreted, v. 2732 to 2730. 

10 Ann. c. U.S. 16. v. 2762 to 2764. 
Sec Churches. (New.) 

12, 13 W. 3. ^ v. 2787 to 2790. See 
c. 2. 1 G. > Cmitable, JVatura^ 
1. c. 4. ^ lized Foreigner. 

STOCK-JOBBING— 

The act of 7 G. 2. c. 8. s. 5. does 
not extend to invalidate a bond 
given for reimbur^ng a compoun- 
der of differences who had paid 
money for himself and another 
jointly concerned with him, the 
sum he had paid on that other 
person's account, v. 2069 to 2073. 
See Bonds. 

SUBPCENA-- 

An attorney is not obliged to obey a 
subpcena with a duces tecum of 
papers belonging to hit cliteut^ 
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iencil upon him to found a prose- 
cution by indictment — aj^inst his 
client for forging them. iii. 1088. 



SUGGESTION 

Of the death of one of the parties, i. 
360. See Ejectment, (against two ; 
one dies, &c.) 

SUiMMONS— 

The want of it may be supplied by 
appeamnce and not a^kins^ fur- 
ther time. iii. 1780. See Convic- 
tion. 

SUNDAY 

Included in days of notice, i. 55. See 
Declaration (de bote esse.) 

Is not a juridical day : and when a 
return falls upon a Sunday, no ajv 
pcaranas nor jndjnr^ent can be 
till Monday, iii. ir>9(5to 1602. See 
Common ttecovrry. 

Is not re'^koned as one of the four 
days allowed for making motions 
in arrest of judgment, iv. 21*30. See 
Practice, 

SUPERSEDEAS. 

To an action. See PracticCy Prison- 
ers. 

SURGEON— 

Understanding Latin is a previous 
qualification to being eveii put 
apprentice to a London surgeon, ii. 
«96. See Bye-law. 

Of London — incorporated with bar- 
bers of London, by 32 H. 8. c. 42, 
but separated from them by .18 
G. 2. c. 15. 2133. 

But the latter act only dissolves the 
union : the two separated compa- 
nies remiin under the same regu- 
lations as before, ibid. 

SURRENDER— 

Of a life-estate, by tenant for life, 
to im power a remaindfer-man in 
tail to sufl'er a recovery — In what 
cases an actual surrender shall be 
presumed to have been made : in 
what, not. ii. 1072 to 1077. See 

• ' Tenant in tail. 

By an infant, by deed— Whether 



void, or only voidable, iii. 1S07. 
See In/ant. 

Of a former lease is implied^ on the 
acceptance of a new one ; provid- 
ed the second leaae be a good one : 
otherwiee, not. iv,1980. V. next be- 
low. 
* The same point determined. 'n\ 2213 
2214. v. last above : and see 
Lease. 

Of a copyhold, op customary tenan- 
cy, does not make a complete ti- 
tle^ till admission : but aher ad- 
mission, it shall operate from the 
date of the surrender, v. 2785 to 
2787. See Admittance, 

SURVEYORS 

Of high-ways — How to be nominated. 
Sec High'Woyf^ and Statutes, (7 
G. 3. c. 42. 8. 1.) 

SWEARING-IN— 

Of a corporate officer elected under 
n mandamus pursuant to 11 G. 1. 
r. 4. s. 4. must be before the offi- 
cer presiding at such election, iv. 
2132. 

TALES 

be rirrumstantibus— 'In a countj-- 
pjilatine — The king's attomc}-- 
general is the proper person to 
grant the warrant for a tales, iv. 
2173, 2174. 

TANNER— 

Exercising tlie occupation, without 7 
years app/enticeship. ii. 10^5 to 
1037. See Jndicttnetit. 

TAIL 

Of the gift of the crown ; revetsion in 
the crown, iv. 2224. See Statutes 
(34 & 35 H. 8. c. 20.) 

Where a person may take as heir 
male of the body, without being 
heir general, v. 2028. See Estate. 

TAX. 

Corporation of the Royal-Exchange 
Assurance company in London, are 
liable to be assessed in tbeir corpo- 
rate capacity, as* a corporatioti. u 
156 to 158. 
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First— The 30,0001. or rather 
1,500,0001. (viz.the sum ofmoney 
cxeraptedby 2 Geo. 1. c. 18. 8. 
2, 5, 10.) is confined to the ori- 
ginal fund and company esta- 
blished by that act ; and does 
not extend to the present cor- 
poration, since founded upon a 
charterof the crown, which nei- 
ther did nor could {jive any 
such exemption, i. 156. 
Secondly — They ought to be rated 
as a corporation ; not as indivi- 
duals (in their respective wards.) 
i. 157. 
TENANT. See Landlords 

TENANT IN TAIL. See Common 
Recovery. 

May turn his estate into a fee, or 
alienate it for his own benefit, 
by duiy suffering a common reco- 
rery. ii. 1072. 

But he must have a suiRcicnt estate 
and power, to qualify him to ^ffer 
it. ibid. He must either be the 
tenant in tail in possession ; or he 
must have the concurrence of the 
freeholder who claims prior to him 
under the same settlements, ibid. 
This principle is adhered to, by 
14 G, 2. c. 20 : which act means to 
preserve the same negative to per- 
sons claiming under the family- 
settlement as they had before, 
ibid, and 1075. 

Where a person has power to suffer a 
common recovery, omnia praesu- 
muntur rite etsolem niter acta, until 
the contrary appears : but if the 
contl^Fy appears, there is an end 
of the presumption, ii. 1073, 1074. 

Ist. Where the freeholder is a trustee 
for the tenant in tail and under 
his direction, it is a cause for pre- 
Buming " that every thing was 
" rightly transacted." ii. 1073. 

2d. So, where the persons interested 
to object, have had opportunity to 
do so, but instead of disputing the 
validity of the recovery, have ac- 
quiesced under it. ii. 1073. 

^. So also is long possession by the 
tenant in tail after the death of the 
t^poant for life ; because; as the ten«* 



ant in tail had opportunity to set 
it right, if it had been wrong, and 
did not ; it may be presumed 
*' that he knew it to be regular, 
** and not defective." ii. 1072, 
1076. 
4th. An actual surreitder by the 
tenant for life shall be presumed 
in these and the like cases, where 
there is sufficient ground for such 
' a presumption, ibid. 
5th. But no presumption can be 
made without some facts, or cir- 
cumstances whereupon to found it ; 
much less, against probability, ii. 
1073,1074. 
6th. Mere length of time from the 
suflerinff of the recovery, is not 
alone of itself any ground for such 
a presumption : though long pos- 
session by the tenant in tail afler 
the death of the tenant for life is a 
ground for it, for the reason above- 
mentioned (under the 3d'subdivi-i 
sion,) ii. 1072, 1075, 1076. 
JohnShilson, tenant in tail, with re- 
mainder to his own right heirs, 
by lease and release conveyed to 
trustees, to the use of himself for 
life ; remainder to trustees, to pre- 
serve contingent remainders ; re- 
mainder to the use of his then in- 
tended wife, for her life ; remain- 
der to their first and other sons, 
in tail male : they married, and 
had a son. Afterwards, the said 
John suffered a common recovery ; 
and declared the uses of it to a 
trustee, in fee ; in trust, to sell. 
He sold to Tyrrell. Tyrrell brought 
an ejectment against the son. Per 
cur, unanimously — The recovery 
. enured to thL» uses of the settle- 
ment : and the purchaser (Tyrrell) 
had no title, ili. 1703 to 1706. 
1st. The old notion was, " tliat a 
*' tenant in tail could not convey 
** an estate longer than for lijs 
** own life:" or, at least, it was 
doubted whether he could do it 
otherwise than by a feoffment, iii, 
1705, 1706. 
2dly. But it is nowvsettled <' that 
'< he may, by lease and release, 
<< or by bargain and §ale^ pa9» 
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*< a base fee, a defeasible estate, 
*' to the bargainee or releasee, 
** voidable by the issue in tail.'* 
ibid. 
Of the giftof the crown. i\'.2224. V. 
ut supra. 

TERM (of years.) 
Lonff terms for years are modem con- 
tnvances, unknown to our ances- 
tors, and diiferent from their no- 
tions conceraiog terms for years, i. 
217. 
Copyholds, for term of years, i. 218. 

See CopifholiL 
Lease for years, if lessee so long live; 
remainder to another, for anu dur- 
ing the residue of the same term. 
This (notwithstanding former cases 
which say ** that the residue of 
** the term is void, bcaiuse the 
** term is at an end by the death 
•* of the lessee,**) shall be constru- 
ed that tbe remainder-mau shall 
enjoy during all the residue of the 
years to come ; where the manifest 
lutention of the parties appears to- 
be so. i. 285, 280. See Veedi (un- 
der285, 28G.) and see Ca<e« de* 
wed. 
The word •* term*' may signify the 
time, 88 well as the interest, i. 285, 
286. 
The old cases held ** tliat there could 
** b^ DO remainder of a term, af- 
*^ ter an estate for life : either by 
** deed, or w ill. '* But when long ana 
beneficial terms came in use, such 
limitations were first alloived to 
be created by will, (under the 
name of executory derises :) and 
afterguards, remainders were allow- 
ed by deed, for the residue of the 
years, but not of the term. But 
now limitations of terms are of 
general use ; their bounds settled ; 
and the rules concerning thetn cer- 
tain and estaUiahed. i 285, 286. 

TERM. 

MotuKui allowable or not allowable, 
on the last day of it. See Practice. 

On the laat day ni it, a motion to an- 
fWfrthemKttersofaa afl&davit can 



not be made. iv. 2502. See Pnof* 
iice. 
A term may (in tbese da}^) be deni- 
ed for Ufe, by a construction cC 
the intent of the testator, v. 2609. 
V. supra, 285, 286. V. Devise. 

TESTE— 

Of a latitat shall not preclude from 
shewing the true time of >i^ng^^ 
out, when that is material • ii. 966L 
See Plead'mg. ii. 950 to 069. 

Of a latitat sued out in vacation, must 
be of the preceding term. iL 963, 
964. 

A latitat may bear teste before the 
cause of action, if really p^o^ecut- 
ed after it ; but an oti^nal is abate- 
able, if it bears date before the 
cause of action, ii. 967. 

THAMES— _ 

Conservancy of it. iii. 17C8 tg 1771. 
See Water^Bailif: 

. TIMBER: 

Be^h may be so, by the custom of 
that part of the country wliere it 
grows, iii. 1309, 1312. See BetcL 

Carriages carrying only one piece, 
are excepted put of the public 
high-way acts ; but not out of the 
turnpike-rood acts. ir. 2260. See 
Statutes. 

TITHES 

Payable by quakers. i. 485.. See Que- 
kers. 

By customary tenants, iii. 1278. See 
Customary Tenants. 

Of a part of a common, allotted (up* 
on an inclosure and division) to be 
holden by the persona to whom 
they are allotted, subject to the 
sauie charges and incambraocesas 
their own fornier lands to which 
they are consolidated , were subfect 
Per cur. An exelI^>tio• and modas 
which did not extend to common, 
exempting their own former lands 
firom tithes: shall not exempt the 
allotted common from titiies : and 
what was not before €xempt«d» 
shall pay titbea ; though wbat wai' 
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Wore exempted » shall remain ex- 
empted, after the allotment and 
consolidation, iii. 1375 to 1379. 
lie in gprant: yet, where severed, 
and compounded lor by the occu- 
pier, pro hoc vice tantum, may 
properly be said to be purchased 
by him, though the contract was 
only by parol, iii. 1873 to 1875. 
See' Prohibition. 
Notice of setting them out is not, by 
common law, necessary to be given 
by the occupier to the owner : but 
by the ecdesiastical law, it is ne- 
cessary, iii. 18^ 
A custom in a parish, *^ that notice 
** of the settine them out should 
** beffiven to the owner," is a rea- 
sonable, convenient, and good 
ciillom. iii. 18M. And a veiy 
slight evidence would be suffici- 
ent to prove it. ibid. 
But notice ** of their having been 
** set out*' is necessary to be given 
to the owner, previously to the 
bringing an action against him 
for not taking them away. iii. 
1892. 
The action for not taking them away- 
in a reasonable time, mast be tres- 
pass on the case: trespass vi et 
armis will not lie ; because it is 
only a non-feasance, iii. 1801. 
The method of proceeding for sub- 
traction of them, under 27 H. 8. 
c. 20. s. 1. 32 H. 8. c. 7. s. 4. & 
2 & 3 £. 6. c. 13. s. 13. discuss- 
ed both at bar and bench; particu- 
larly, whether tlie attachment 
given by 27 H. 8. c. 20. s. 1. can 
foe applied for before sentence ; 
and what is the proper form of the 
certificate and request of Uie ec- 
clesiastical judge, and of the com- 
mitment grotinded upon it : but 
the only point fully and absolute- 
ly determined, was ** that 27 H^ 
" 8. c. 20. stands unrepealed." iv. 
9095 to 2100. 

TOLL. See Wharfutge. 
Toll-thorough requires a considera- 
tion to l>e shewn, to support the 
demand of it ; because it \9 against 



common right, iii. 1404, 1407. 
But 
A port-duty does, of itself, imp^y » 
GonaideratioD, to support, iti.14049 
1407. 

TOWNSHIP. See Part$h. 
What shall be esteemed a township 
or village, iii. 1301 to 1303. See 
VUhgey Mandamus, 

TRADE and TRADER. See Bank- 

rupt. 

A person not qualified to exercise a 
trade, himself, by having served 
an apprenticeship, entering iuto 
partnership with a qualified part- 
ner, and only sharing the profits 
and standing the risques of the 
partnership, without ever exercis- 
ing OP interfering in the trade 
himself personally, is not within 
the prohibitory and penal act of 5 
Eliz. c. 4. so as to be liable to the 
penalties of it. i. 5 to 10. 

Restraint of it. See Bye-laiv. 

Regulatimi of it. See Bye-iaw. 

In a^illage^ See Information. 

Feme covert sole trader in London. 
1776 to 1786. See Bankrtipt, Lon- 
don, 

Journey-men are not liable to the 
penalty of 5 Eliz. c. 4. s. 31. iv. 

2450. 
Masters are liable to it, if unqualifi- 
ed themselves, or if they employ 
unqualified persons : but a double 
penalty was not intended, ibid. 

TREASON. 
Df. Hensey's trial, for high treason 
in adhenng to and aiding and cor- 
respoiidiug with the kmg's ene- 
mies : the summary history of it. 
i. 643to G62. 
1st, The grand jury brought m 

this bill, b^ itself, i. 643. 
2d. The indictment was read to 
him, upon his arraignment : 
though he had a copy of it five . 
days oefbre. ibid. 
3. Papers found in the custody of 
the person himself may be reftd 
against himi if proved by the 
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evid^ce of thote who have seen 
him write^ or know his and. i. 
644. 

4. Where^c defendant gives no 
evidence, the counsel for the 
crown may decHne to sum up 
their own, i. 646. 

5. Letters of intelligence written 
and sent, in order to be deliver- 
ed to the enemy, are, though in- 
tercepted, overt-acts of both the 
following species of treason, viz.' 
Compassuig and imagining the 
kiug*s deaths and adhering to 
his enemies, i. 640, 647, 650. 

6. Lo'ying war is an overt act of 
compassing the king's death, i. 
646. 

7. Overt acts of the intention of 
levying war are overt acts of such 
com passi ng. -ibid. 

S. Soliciting a foreign prince, 
even in amity with this crown, 
to invade the realm, is such an 
overt act. ibid. 

9. Some one overt act must be 
proved in the county where the 
indictment is laid. i. 647. 

10. A letter dated from a place 
which lies in that county, is 
sufficient for such proof, ibid. 

11. A month^s time was allowed, 
between sentence and the day 
appointed for execution, i. 651. 

trespass- 
Ac tion of trespass for mesne profits, 

and costs, after a judgment in 

ejectment, ii. 667, 068. See Mesne 

Profits, Ejectment. 
Trespass vi et annis and trespass on 

'the case cannot be joined in the 

same action, ii. 1 114. 
* The distinction between them. ibid. 
'It may eventually come out to be 

one or the other, according to the 

evidence given at the trial, ibid. 

The distinction between trespas vi et 

. armis, and trespass upon the case. 

iii. 1556 to 1564. See Action. 
Wherever there id an exclusive right 
• trespass vi et armis will lie* iii. 

1827. See Action. 
A merely accidental involuntary 

trespass may be justified ; avolun** 



« 

tary one can not. ir. 2003, 2O04« 

For instance — 

1st, Sheep were trespassing in the 
defendant's ground. Hechased 
them out, jfritn a little do^. The 
dog pursued them into his next 
neighbour's adjoining ground ; 
though the defendant called ru 
his dog, as soon as he bad dri- 
ven the sheep off from his own 
(^rounds^The owner of the sheep 
brought trespass for chasing 
them. It will not lie. iv. 2094. 

2dly. But if persons enter the 
plaintiff's close, adjoining to 
his paddock, with guns and 
dog^, not keeping in the foot- 
path ; and their dog pulls down 
and kills one of the plaintifl's 
deer ; and the jury (consider- 
ing this as an intentional, not a 
merely accidental trespass,) 
finds for the plaintiff; the court 
will not set aside their verdict, 
even though the judge who tried 
the cause thought it a mere ac- 
cident, ibid. 
tn trespass for taking goods, the 

declaration must specify the par^i* 

ticulars. iv, 2456. 

TRIAL 

Ne^^. See New Trial. 
Put off, upon account of a libel pub- 
lished with intention to influence 
the jur}' : but shall not be again 
put off till after trial of an infor- 
mation against the mere pamphlet- 
sellers, i. 512. 
T^'here a court has jarisdicti^on of the 
matter ; if it cannot be tried in 
the place, it shall be t ried s n ear 
it as may be^ ii. 850. See Berwick. 
So all local matters in Wales. So as to 
Ireland^ So, as to theCinoue-ports, 
So, as to the Isle of Ely, li. 850. 
By a jury of another county — 

1st. Local actibns or informations 
may be tried in the next ad- 
joining county ; if the matter 
can not -be tried at all, or can 
not be fiiirly and impartially in 
the proper county, iii. 1390 to 
1335. 
2dly • This may be done ia the me* 
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'- thod of eoteriug a suggestion 
upon the roll, by leave of the 
court, ibid. 
3dly. But there must be facts sug- 
■ gested upon the roll, sufficient 
to \varrant the conclusion, and 
to prove fully and clearly to the 
court, *' that a fair and impar- 
** tial trial cannot be had in the 
♦ * county where the fact is laid ." 
iii. 13d0. A general swearing '* to 
** apprehension and belief,*' ts 
far from being a foundation for 
such a suggestion, ibid. 
4thly. Neither is freedom of the 
• city a sufficient reason for it, or a 
ground to award the venire to 
the county at large, for the trial 
of an information against alder- 
men of the city for a misdemea- 
nour in refusing to admit per- 
sons to their freedom, till after 
the election for members of par- 
liament : for, it does not follow, 
that because a person espouses 
one or another interest at en 
election, he must therefore jus- 
tify or defend at all, and much 
less by. perjuring himself, the 
improper behaviour of tlic 
friends or agents of the candi- 
date he voted for. ibid. 
Shall not be put off, where the put- 
ting it off would not tend to ad- 
vance j ustice, but to delay it. iii. 
1516. 

1st. A trial shall not be so hurried 
on, as to do injustice to tlie de- 
fendant, iii. 1514. 
2dly. An affidavit in common form 
may be sufficient to put off a 
trial, where no cause of suspicion 
appears : but where there is 
cause of suspicion, it may, in 
some cases, be necessary to sa- 
tisfy the court — 

1. That the persons absent are 
really material witnesses, 
ibid. 

2. Tlmt there has been no laches 
or neglect to procure their 
testimony, ibid. 

d. That there is a reasonable ex- 
pectation of their future at- 
tendance, iii, 1515. 



In the cointy-palatine— Tlie warrant 
for a tales miist come from the 
king's attorney- general, iv, 3173^ 
2174. 

TRIAL AT BAR 

Concerning a right to a track-path 
on each tde of the river Tees (alter- 
nately) f*r towing, without paying 
any ackmwledgment — ^The right 
found, i. 292. 

Concerning fines payable to the lord 
of the bgrony of Gillesland, and 
their liberty of exchanging— 
Found fo; the tenants, i. 3^. 

TROVER 

Is a fiction, ii its form : but in its 
8ubstance,a remedy, i. 31. It is a 
remedy tc recover the value of 
personal ciattels, wrongfully con- 
verted by another to his own use. i. 
31. The furm supposes tliat tlie 
defendant nay have come lawful- 
ly by the gcods. i. 31. And it lies 
in such cas<s. ibid. Wliere they 
were taken vron** fully and by tres- 
pass, the pluntiff, if he brings this 
action, wave the trespass, and ad- 
mits the p«»session to be lawful, 
ibid. 
It may be broiglit for an unlawful 
converting; 'hough the original 
possession wts lawfully obtained : 
but no damages can be recovered 
in this action.lbr the mere taking, 
i. 31. 
It is an action of ort : but the whole 
wrong <56nsVstsm the wrongful con- 
version, ibid. 
Two things only ffe necessary to be 
proved, to inltle the plaintiff to 
recover in it ; viz. possession, in 
the plamti£F ; aid a wrongful con- 
version, by the defendant, ibid. 
It is maintainabh by the assignees 
against a sheriff ,Arho sells the goods 
of a bankrupt, '^before taken by 
him in executim,) after assign- 
ment : for, ai\er assignment, they 
become the property of the assig* 
nees, from the :ime of the baoK- 
ruptcVyby relatioa. i. 31, 32. 
Trover therefore lie: against the ahe^* 
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riflr, for this unlawful comrersion, 
though this relation shall uiit make 
him a trespasser or iiroag-doer, 
where the original taking of the 
goods was prior to the awgnment, 
and lawful, i. 85 to 38. 

In trover, the plaintiff wavej the tre^ 
pass ; and relies upon theunlawftil 
possession, only. !• 31* 

Tne distinction about briiging into 
court or delivering to thi plaintiff, 
the specific thing demaided : viz. 
In what cases it may br done ; in 
what cases it may not« iii 1964. See 
Practice, 

Bf assignees of a bankrupt— will lje» 
where the sale was frainulent and 
void. iv. 2477 to 2482, See BaiUc 

TUpU 

There can be no set oi7 in trover. 

ibid. 
An action of trover musf be founded 

in property, iv. 2481 
Lies against a custombouse officer 

for seizing and carying to the 

kiijg*s warehouse, giods BOt sei« 

zabfe. V. 2650. 
Will not lie against s wharfinger, 

nor against a comrani carrier, for 

goods stolen, or lost : it must be 

an action ui)on the :ase. v. 2826, 

2827. 
In order to maintaii trover, there 

ifiust be an injuriois convernon. 

ibid. 

TURNPIIES. 
It is neither usual nor convenient, to 
erect them in themiddie of great 
towns, i. 376, 87X 
The town (itself) ofdattel is exclude 

ed out of 26 G. 2. e. 54. ibid. 
Aaactimpowers todig materials in 
private soil : (29 1. 2. c*G7.) The 
■es^ons make ai order upon it : 
which was quashed, i. 383. 
Iflt. Bzpress tu^udication is not 
necessary, whce the recitals and 
allegations ae btrong, and con- 
clttSKNU are ictually drawn, i. 
382. 
. 9d« Yet the fbandatioiM of tbeir 
authority ouflM to appear upon 
ihefaee of ueotdsfi «MM bofr 
«r other. L 812. 



3d. Nofttcetothe owner ofthesoS 
is not always necessaiy. i#392» 

4th. But satisfaction ia, wherever 
he is injured, ibid. ' 

6th. The order must specify what 
materials can not be fotind m or 
upon the waste, and what may be 
found in the private soiL i. 388. 

Otb. And also fix the particular 
part of the private property, 
ibid. 

7th. For, they cannot order adigg- 
ii^over the whole estate, ia ge- 
neral, i. 382, 383. 

8th« Nor can they dig the privafe 
property, to trf for materiabf 
without knowing or at leasi 
having a reasonable prospect, 
that they shall find them tneie. 
ibid. 
Timber-carriages (or stone-carriages) 

laden with only one piece, are not 

excepted out of the turnpike ac s. 

iv. 2260. See 5^af»fei. 

TURKEY.CX)MPANY— 

Admission into it« See Qwoibfrt, Afoa* 

VARIANCE 

Between declaration and process. 
1st. An executor, suing out pro« 
cess as executor, may declare 
in his own right, iv. 2417, 124I8» 
But 
Sdly. If a plaintiff takes out pro- 
cess to answer to him, qui taa 
pro rege quam pro teipso sequi- 
tur, he cannot declare in his own 
name only. ibid. 

VENUE. 

There is great difference between 
changing the venue, and awarding 
the venire, into anotiier connty. iii* 
1333. 

The court ought to change the Tenue^ 
when it appears to tbm, ^t there 
is a pfobaDie ground to apprdiend, 
thatafiur,imfMnrtial» or at Icaat % 
. Gatiaiactory trial, can not be had 
where it is laid, iii* 1664. 

May be changed into tlv WU^ «f 

Chester. iii« 1660* 
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An attorney has noprivilepre to have 
the veuae changed into Middlesex, 
wlicre he is defendant : though he 
ha» a privile<]:e, when plaintiff, to 
lav it and keen it in Middlesex; 
unless he sues in auter droit, or 
jointly with another person, iv, 
2027 to 2032. ' 

Barristers, or officers of the court, 
have the like privilege, ibid. 

In transitory actions, the plaintiff 
has a right to lay the vfenue where 
he pleast«. iv. 2447. 

Attd such right remains in him, where 
it appears that the count/ wherein 
the cause of action rCrtlly arose is 
an improper one to try. the cause 
in. ibid. 

** Whether the venue may be chang- 
" ed into Wales," remained long 
undetermined ; and is not solemnly 
determinrfdyet: but it rath tn- seems 
" that it may.'Mv. 2450 to 2452. 

Cannot be changed (without consent) 
to a county where'the caiise of ac- 
tion did not arise : for, the afli davit 
must be eic press** that the cause 
*' of action arose in the county to 
** which the defendant prays to 
*' change the venue ; and not clse- 
** where, out of the said county." 
ibid. 

VERDICT— 

Against evidence. See Practice, 
New Trial. 

Without evidence. See Repleader, 
New Trial. 

Obtained by stratagem or unequita- 
ble methods, i. 352, 353. See 
Practice. 

Wrong delivered by the foreman^— 
may be amended, i. 384, 385. 

May not be set a:side by an inferior 
court; except ft-* irregularity or 
surprize : but not upon the merits, 
i. 571,572. 

Siiall not be set aside for excessive- 
ness of damages, in case5 turning 
uf)on circumstances, which are 
strictly and properly within the 
province of the jury ; (as, for cri- 
miiial conversation with the plain- 
tiff's wife.) i. 609. 

Where the evidence which supt)orts 
VoL V. 



it, is dear and full, sliall not be 
set aside, i. 394 to 398. 

But where the verdict is against evi'- 
dence, or against the weight of it 
greatly prepo'iderati ig, it shall, 
ibid. 

Fraiifl will invalidate, in a court of latvj 
as well as in a court of equity, : 
and where it has interfered, tlic 
comniori-law court have a concur- 
rent jurisdiction with a court of 
equity ,to set aside the vcrdict.ibid# 

Set aside — th'* antiquity of this prac- 
tice; the rule of It ; the reasonable- 
nets of it. ibid. 

Gener»il verdicts can only be set right 
by a new triai.i ;:93. MeeAVir Trial. 

Most q;eneral ve/iiicts include legal 
co!i>equeiifces, as well as proposi- 
tions ol fact. i. 303. 

Verdicts are to be taken favourably, 
not strictiv (like pleading :' and 
if tlie court can collect the clear 
meaninjjof the jury, the/ will work 
it into form, and m:)ke it serve, ir. 
699, 700. See Error. 

A verdict sh^U not help, where tho 
consideration manifestly appears, 
upon the face of the declaration, to 
be illegal, ii. 926 to 929. 

If right on one covenant and wrong 
on another, must be set aside gene- 
rally, ii. 1224. 

May be set aside without costs, upon 
circumstances, ii. 1224, 1228. See 
Bill of Exchange. 

Where no injustice is done, it is a 
reason against setting it aside, iii. 
1255, 1256. 

A consent ** to be bound by a ver- 
" diet in one cause out of several 
'* upon the same question," means 
such a verdict as the court shall 
think ought to stand, iii. 1477. 

Excessive damages were given on a 
writ ofinauir)', for a uiilitia-nian 
i^ainst his colonel, who had 
ordered him 20 lashes by two 
drummers: but the court would 
not set aside tl)e verdict, because 
the colonel had acted arbitraiily, 
malo aiiimo, and was very well 
able to pay them* iii. 1486. 

Excessive damages— -2501. were not 
efteemed to, against a sheriff of 
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London, ih An ilctiou brought 
agaiiibt bim by a poulterer, for a 
malicious prosecution by two in- 
dictments for nusances, iv. 1974. 
A terdict for the dtfrnclaiit shall not 
beset aside, in a iT.minal prosecu- 
' ton, OP where a criminal prosecu- 
tion might follow from it. iv. 
2257. 

VESTING 

Of legacies. See Legacj/, 

Of remainders. See Devise, 

Of devised interests. See X>f ri^r. 

VICTUALLER. 

Is not (qnateni^s victualler) within 
thi! bankrupt-laws. iv. 2064 to 
2069. 

viisw. 

By 4, 5 Ann. c. 10. s. 8. in any action 
brought in any of the courts of re- 
cord at Westminster, where it shall 
appear to the court that it will be 
proper and necessary that the jurors 
should have a view, they may order 
special writs of distringas or habeas 
corpora to issue, commanding the 
sheriif to have six of the first twelve 
of the jurors therein named, or 
some greater number of them at 
the place in question, &c. And 
the sheriff shall, by a special re- 

* turn, certify '* that a view has been 
" had.'' 

And by 3 G. 2. c. 25. (theballotting- 
act) 6. 14. it is provided *' that 
*• where a view shall be allowed, 
** six of the jurore named in the 
** pannel, or more, shall have the 
*• view, and shall be the first hwoni, 
** (or such of them as appear,) be- 
" fore any drawing," 

But as the having a view was not, 
by either of these statutes, made, 
a matter of course, (though such a 
practice had prevailed, and had 
been abused to the purposes of de- 
lay,) the court thought it their 
(Uity to take care that their order- 
ing a view should not obstruct jus- 
tice, &nd prevent the cause from 
being tried: and they resolved not 
looitler one an|r morCi without a 
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full eiramiitation into the proprietf 
and necessity of it ; unless the par« 
ty praying it would come into such 
ttnns as might prevent an unfair 
use l>ein«; made of it. For, they 
were all clearly of opinion, tliat 
the act of parliament meant ** tlttt 
** a view should not be granted, 
*' unless the court was satisfied 
*• that it was proper and necessa- 
«« ry :** and they tliou^ht it better 
that a cause should be tried upon 
a view had by any six, or by fewer 
than six, or even without any view, 
than be delayed for a great length 
of time. i. 252. 
Accordingly, they added a clanse (o 
the usual rules for views, purport- 
ing that the party praying a viesr 
consented " that in case no view 
** should be had; or if a view should 
«* be had by any of the jurors 
whomsoever, (though not being 
six of the first twelve ;) 3'et the 
trial should ptoceed^ and no ob- 
jection be made on account 
*• thereof, or for want of a proper 
« i. return." 256. 
Since which, motions for views are 
become motions of course, with 
such additional consent annexed to 
them. i. 256. 
See the form of the usual rule, and 
also of the modem addition, both 
in causes to be tried by special ja- 
nes, and those to be tried by com- 
mon juries, respectively recited 
verbatim, i. 257, 25S. 

VILLAGE. Sec Parish, Township. 

An order was quashed ; which ap- 
pointed overseers for the township 
or village of Haugh, consisting of 
a capital messuage, two small an- 
cient cottages,^ one small cottage 
latelv built, and a tenement, part 
of i\\e capital messuage ; all let 
to one man ; and the three cotti^;e8 
and tenement inhabited by his poor 
under-tenants, (two day-labourers, 
a shepherd, and a poor ^idow.) ui. 
1392, 1303. 

VISITOR. 
Tbegeoeral power of visitation^ pro* 
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perly exercised, is useful and coU- 
vt;nit:at to colleges : |)er Ld. iVlauS" 
lield. i. 200. 

The jurisdiction of a visitor is summa- 
ry and without appeal from it, i. 
200. 

The founder of a college may appoint 
a visitor, either generally or speci- 
ally, i. 200. 

He may prescribe particular modes 
and manners, as to part. ibid. 

lie may appoint a special visitor, fotr 
a pai^ticular purpose, and no far- 
ther, ibid. 

His general visitor has incidental 
power, as such : but yet he may 
restrain him as to particular instau- 
c&>. ili)id. 

S^p technical form of words is neces- 
sary for appointinv^ either a gene- 
ral or a special visitor, ibid, and 
202, 205. 

But it must be collected from the 
whole purview of ihe statutes con- 
sidered together, what. power the 
founder meant to give the visitor, 
ibid. 

The founder may make a general vi- 
tor ; and yet appoint inferior j^arti- 
cular powers m others, in the lirst 
instance, ibid. 

Of St. John's College Cambridge— 
1st. The Bishop of Ely is visitor, 
as to tlie election of iiellows ; 
per lx\. Mansheld ; i. 201, 
202. 
. And indeed general vi sltor, except 
ai to altering tiie statutes, i. 201 
to 205. 

2dly. And of Dr. Kelcn's annex- 
ed fellowships, as well as of 
the rest. ibid. 

tngmfted or annexed fellowships in 
colleges, (though ingrafted by in- 
dentuce, ) are to Le considered as 
part of the old foundation, i. 204, 
205. 

A|nd a clause ofdiBtcess, ^iven to a 
third person, make no diiferenqe ; 
,for, tliat i» po adequate remedy 
. to the fellow, aiid .was given di- 
vei;so iniuitu : nor ought to take 
^way the specific remedy, from 
the person injured. ibid. 

Mandamus to a visitor, 'V to.exercise 
** his pcwer over the temporalties. 



*' in a dispute about the iuterme- 
*' diate proiitsof api'ebend^l sta(l 
" during it's vacancy*' — Denied, 
i. 567, 5C8. See Mandamus. 
For, a visitor has no such jurisdic- 
tion. ' It must be determined ac- 
cording to the course of the law qf 
the land ; as it is a Utigatipn n9t 
only with the members otthe body, 
but with executors and admini^ 
trators of deceased prebendaries ; 
over whom the visitor can have i|0 
power, i. 5C7, 568. 

UMPIRAGE— 

Is not vitiated, by the arbitratpr's 
joining in it. iii. 1474. 

UNIVERSITY OF CAIMBRIDGE. 

Has a concurrent right with the 
king's printer, to print acts of pv- 
liamcnt and abridgments of acts of 
pailiaraeut within the univeraity, 
upon the terms in their letters pf*- 
lent. ii. 6G4. See Printing, 

Tht'ir mode of electing a high. ") 
steward. 

Their right to a court leet. 

Tlioir I artial or total accep- 
tance of a new charter. 

Their inaunerof voting; and 
proper place for it. 

The coinnieiicenient of their 
de^reeik 

The diiference between hono- 
rary and regular graduates. 

Their usages and ancient 
rii^hts. 

Their being lay-corporatipns.^ 
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VOID, VOIDABLE. 

Infant's conveyance by Uase end re- 
lease, is only voidable, in. 1794 
to iS09. See Infant. 

USAqE. 

No antiquity can give junction .fo.^ 
usaj^e bad in itself, iii. 17t7. 

U^ge ou2>ht not to w.t^gh against 
principles and clear law ; uiiless ia 
cases where the contrary wWId be 
inconvenient and induce Wope^ef* 
fects. ibid. 

USURY. 
A real bon& fide «8ger> not at all in-* 
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icnclfd as a loan, is not an usuri- 
ous contract : but an usurious loan, 
■dis;;uisc(l as a wager (with intent 
to have a shift) is so. ii. 71(M 

A bond in the penalty of 2001. wai 
conditioned for the performance 
<)f articles. The articrles recited 
that the obligee had lent the oblig- 
or 1 001. to be repaid At the end of 
4 years, i^ithoiit intrrest ; but in 
consideration that the obligor his 
C\ecutors and administrators 
should find and provide for the 
obligee's daugiiter, meat and drink 
in his house for four years, and 
also board ; and then she should 
be CO. partner with his wife in the 
business of a milliner, and equally 
share in the profits, and bear half 
tlie losses, charges (except house- 
kec?ping,) sho|)-rcnt, and materials 
which the oblit^or agreed to" pro-« 
vide ;) and also that the obligor 
should lodge the obligee, she pay- 
ing him 101. a year: and at the 
end of4 years, the obligor to repay 
the 1001. principal money: and 
in case of the death of the obligee'a 
said daughter, to repay to the 
obligee the said principal sum of 
1001. together with the lawful iii- 
• terest for the same. ii. 891, 892. 
This is not such a contract as can 
})e adjudged by the court to be 
usurious within 12 Ann. stat. 2. 
c. 10. ii. 891,892. 

The borrower of money was holden to 
be a comi)etent witness, to prove 
both the usurious contract, and 
the repayment of the money, iv. 
2251 to 2250. See Witnesses. 

WAGER. 
Mr. Codrlngton and 3Ir. Pigot, two 
heirs apparent, being at New Mar- 
ket, agreed to run their fathers, 
c^ch against the other's life. The 
chances were to be <oinputed by 
Lord Ossory, accoftVmg to their 
. ages. Mr. Co'lrir.gton's father was 
a little Uimed of fifty : Mr. Pijrot's, 
u])warils of seventy. Lord March 
afterwards agreed to stand in Mr. 
CocMngton's place. Reciprocal 
notes were given, but not worded 



alike. Mr. Pigot *» run thus—** f 
•' promise to p«v to the Earl of 
<< March,dOO^iDea9;ifinyfiither 

•« dies before Sir Williatn Cidring- 
*• ton." The Earl of March's run 
l,hu8 — ** I promise to pay to Mr. 
" Piyot I60aennieas, in case Sir 
^< Wrllram Coariag:ton does not 
" survive Mr. Pigot'i father." 
Th^se notes-were given at Newmar- 
ket, after dinner. No mention was 
at all made, at the time of the 
transaction", about their Others 
lieing then dead or alive. But, in 
fact, Mr. Pigot'sr father was then 
dead: he di«i at two oi'clock in 
the morning of that same day, in 
Shropshire, 150 mile^ from Lon- 
don. This fact was totally un- 
known to the parties at Newmar- 
ket ; Nor was there any reason to 
suspect that Mr. l^got^s &ther was 
then dead. At the trial, no ob- 
jection was made against going in- 
to parol evidence. Lord Mansfield, 
who tried the causCt left fhe mat- 
ter to the jury. Th^ found for 
the pla'mtift, with 5251. damages. 
A new trial was moved for. The 
objection was, that the contract was 
void : it was without consideration. 
It was a contract in futuro. The 
defendant could not possibly win : 
therefore he ought not to lo<e. 
But the court thought the jury to 
be the proper judges of the inten- 
tion of tlie waj^r ; and refused to 
grant a new trial, v. 2805. 

WAGES 

Of mariners^ See MarintTS* 

>yALES— 

Contrasted with Berwick, ii. 850, 
851. 

Asserted by Edw. 1. to be holden of 
the crown of England, ibid. 

He issued a commission and writ, and 
made, the statute of Rutland, all* 
upon that plan. ii. 85L 

The statute of Rutland does not 
annex Wales to England; but 
recites it to have been **prius nobis 
'* jure feodali subjectain :" and 
27 H. 8. c. 26. recites •« that U 
ft« was ever so." ii. 851. ^ 
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\\'H\es is bound by every English 
general act of parliament: the 
naminjj of Wales particularly, is 
superfluous, ii. 853. 

The jurifldiction which the Kin^^'s 
Bench exercises over matters in 
Wales, is not given by any act of 
parliament, (as has been erroneous* 
ly fancied by some ;) but depends 
upon deductions from the princi- 
ples of the common law, in conse- 
quence of itstenuret viz. its having 
been holden of the crown of Eng- 
land before it came into the hands 
of Edw. 1st. and its being deemed 
to be within the realm from that 
time. ii. 853. 

All local matters arising in Wales, 
triable in B. R. are by the common 
law to be tried by a jury of the 
next county in England, ii, 859. 
See Berwick, 

A certioraii lies to a Welch quarter- 
sessions, to remove an indictment 
up into the King's Bench, per 
saltum; i, e. passing over the 
grand sessions, iv. 2458, 2459. See 
Certiorari. 

WARRANTS 

General — are illcgaL iii. 17C7* See 

Sec re tar 1/ of State. 
By secretary of state, iii. 1742 to 

17G8. See Secretary of State. 

WARRANT OJ' ATTORNEY 

To confess a judgment— given to a 
feme sole, who afterwards marries— 
how judgment must be catered up. 
iii. 1471. See Baron and Feme. 

To confess a judgment — the neces- 
sity of an attorney for the defen- 
dant is confined to the particular 
cause whereupon he is in custody : 
the rule does not extend to warrants 
to confess judgments in other ac- 
tions, iii. 17^3. 

WATER-BAIUFF 

Of the river Thames, belwecn the 
great bridge of Staines and the head 
of the river, is an office in the gift 
of the crown, iii. 1768. 

He has uo right to seize the engines 



or fish in a person's own fishery^ siS 
prohibited by I Eliz. c. 17. without 
previous presentment or conviction. 
iii. 1770, 1771. 
The violation of this public law (of 1 
Eliz. c. 17.) is not within the idea 
of a nusance: the method pre- 
scribed by it, must be pursued, 
ibid. 

WHARFAGE. 

Wharfao^e is due for landing goods on 
the wharf : cranage, for the assist- 
ance of the crane, iii. 1414. 

The rates for wharfage and cranage 
in London are settled by 22 C. 2. 
c. 11. s. 21. iii. 1408. 

The council could not vary or extend 
that act; but were obliged to pussuic 
it : it was not in their power, to 
impose a duty. iii. 1415, 1416. 

Wharfage and cranage are not due 
for goods not landed upon such 
. wharf; although they are brought 
to it ^ and the vessel fastened to it. 
whilst they are put out of it, on 
board a lighter, iii. 1413 to 1416. 

The wharfinger cannot hinder the ve -• 
sel from coming to bis wharf. ii:« 
141 Uo 1416. 

But if it comes under a colourable 
- pretence, with ill intention ; or 
inoors or fasten.* to it without in- 
tiMition of loading or unloading 
upon it ; or stays longer than ir 
necessary to loud and unload ; 
the wharfinger has his remedy by 
action on the case, ibid. 

WHARFINGER— 

Not distinguishable from a common 
carrier, as to goods delivered, v. 
282(5, 2827. See Trover. 

WILL. 

Of a married woman, i. 432. See 
Prohibition^ Baron and Feme. 

Revocation of it. See Revocation. 

Thestatutesof wills {:i2H. 8.c. 1. s. 
1. uad34, a5.n.8. c. 5.s. 4.) dis- 
cu:»sed and cx]>lained ; and parti- 
cularly, with respect to wills made 
by joint-tenants, iii. 1489 to 1498. 
See Joint-tenants. 

Witnesses to a will.; 



Table of the principal Matters 



1st. It is not necessary thatilKy 
ihonki attest in the presence of 
each other, iii. 1775. 
2(1 ly. Nor, to every pog;e, folio, or 

sneet. ibid. 
3dly. Nor, that each page, 4b1)o» 
or sheet should be particularly 
-shewn to then, i bid« 
4thly. Nor, that the testator should 
declare the instrument he exe- 
cutes «* to be his will." ibid, 
(hhly. Nor, that the witnesses 
should know the contents, ibid. 
.Gthly. But it may be material, whe- 
ther the first sheet was or was 
not in the room, when the latter 
sheet was executed and attested. 
tbtd. 
Attesting witnesses ought to be ad- 
mitted to deny their own a'ttesta. 
tion. iv. 2225. 
A "lis pendens concerning the vali- 
" dity of a will*' is a sufficient 
return to a mandamus command- 
ing the ecclesiastical j udge to grant 
probate of it. iv. 2295. 
Not revoked by a subsequent will 
afterwards cancelled by tlie testa- 
tor, iv. 2414. See Revocation. 

WINDOW TAX. See Orders, Hos- 
pUais, 

WITNEgSES— 
To a will. -See JVill, Devise. 
They ought not to be admitted to 
denv their own attestation, iv. 
222*5, 
An objection to competency comes 
(in strictness) too late ; after a 
witness has been sworn in chief, 
examined, and cross examined, iv. 
2252. 

Competency — Credibility — 
1st. The distinction between them 
is, *' that interest gees to the 
•« competency : influence, to 
« the credit only." iv. 2254, 
2255. 
2dly. Where the matter is cloubt^ 
i'ul, the objection should go to 
the ctedit. IV. 2255. 
• ddly. On a qui tam action on the 
statute of usury, the borrov^^ 



of the money was holden ooiup*- 

tent to prove both tlie usurious 

contract, and also *' that the 

" money was repaid.** Note: 

there was no bond or assurance 

or contract : the pledge itself 

being the value of the debt iv. 

2251 to 2256. 

A penion liable to be contributory 

to the deiendant for the damages 

recovered is incompetent to be a 

witness for him. v. 2729, 2730. 

WORDS— 

libellous in themselves, yet are not 

actionable where spoken or sworn 

in tlie man*s own defence again:^ 

a charge in a court of justice, ii. 

809 to 813. See Affidavit, Libel. 

*« Thou art a rogue ; and thou hiist 

«* cheated me of several pounds" — 

are actionable, iii. 1C88, 1089. 

** Mr. Purdy gave 2001. for his war- 

•♦ rant to be purser of the Magna* 

" nime" (a man of war.) 

1st. If given to the commi ssionei^ 

of tl:^ Admiralty, it would be 

criminal in both giver and taker. 

v. 2C99, 2700, 

2d. Judgment was arrested, b<^ 

cause this charge did not import 

any crime or defamation, as it 

did not specify to whom the 

money was given, ibid. 

WRECK. 

There is no ground for the distinction^ 
that the goods are forfeited, be* 
cause no lite animal escaped. 
Thouygfa this is one medium of 
proflrfofoKmership, yet other proof 
VMJ be brought ; particularly the 
marks upon the goods : provided 
it be within a limited time. v. 
2738. 

The statute of IT.l, (aE.3.) c.4. 
was - declaratory of the common 
law. ibid. 

The above statute ftilly discpssed and 
interpreted, v, 2785 to 2759. 

WRITING— 

What sort of agreejnents must be re- 
duced into writing, or somevme? 



Contained in the five Volumes, 



iTK^randum or note thereof made 
and signed, iii. I28d.^ee StUiutet. 
(29 C. 2. c. 3. 8. 4.) 

WRITS— 
What species of writs do, or do not 
run, to the <lifi'erent dominions of 
the kin^ or of the crown ; oa Ireland, 
i^erwick, the Isle of Man, the 
Plaututions, Gueriisi*y, Jersey, 



(Calais, formerly,) Scotland* tlie 

Electorate, &c. ii. 865, 86(k See 

Berwick* 
When to be dated, ii. 967, 968. See 

Latitat^ Original^ Tesie^ Limita* 

Itott, Pleading. 
A writ may be prosecuted in vacation* 

time, and alledg^ to be so; 

though atl writs must bear teste 

within term. V. 2588. 



T!l£ END. 
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THE NATURE and PRACTICEof REAL ACTIONS, in their writs 
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